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20925 Income Tax Treasury/IRS proposes to change the 
applicable tax law for regulated investment 
companies and real estate investment trusts, 
comments and request for hearing by 5-27-80 

21063 Drug Enforcement Justice/DEA proposes 1980 
revised aggregate production quotas for controlled 
substances; comments by 4-28-80 

20802 Medicare HEW/HCFA revises regulations dealing 
with quality control and proficiency testing of 
American Osteopathic Association in accrediting 
hospital laboratories 

20830 Private Line Services FCC outlines proposal for 
allowing direct connection of customer provided 
equipment into the national telephone network; 
effective 4-30-80 

21126 Older Americans HEW/HDSO issues new and 
revised regulations for authorization of grants to 
State and community programs; effective 3-31-80 
(Part IV of this issue) 

20796 Retirement Income Treasury/IRS provides final 
regulations defining term “church p!an“ for tax 
purposes; effective 9-2-74 
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Highlights 


20983 Unsolicited Proposals HEW/Sec'y proposes to 
amend procurement regulations; comments by 
4-30-80 

20912 Imported Merchandise Treasury/Customs 

proposes to amend regulations relating to valuation 
for customs purposes; comments by 5-30-80 

21076 Improving Government Regulations Those 
agencies publishing semi-annual agendas are 
Treasury/IRS (Part II of this issue). Farm Credit 
Administration and the State Department 

21044 Subsistence Hunting Interior/FWS announces 
availability of draft environmental assessment of 
proposal seeking amendments to migratory bird 
treaties with Canada, Mexico, and Japan; comments 
by 5-12-80 

21044 OCS Annual Technical Report Interior/GS 

announce availability of Research and Development 
Program for Outer Continental Shelf Oil and Gas 
Operations—1979 

21172 Minority Business Enterprise DOT/Sec*y 

establishes uniform program by which firms owned 
by minorities may participate in contracts let by 
recipients of financial assistance from DOT; 
effective 4-30-80 (Part VI of this issue) 

Privacy Act Documents 

20992 Defense/Army 

20789 IDCA/AID 

20899 Atomic Energy NRC proposes to add fee for 
material licenses and other regulatory services; 
comments by 4-30-80 

20871 Fuel Economy DOT/NHTSA establishes light 
truck average standards for model year 1982 

21061 Watches and Watch Movements ITA determines 

U.S. consumption and issues quotas for duty-free 
entry from Virgin Islands, Guam, and American 
Samoa 

21073 Sunshine Act Meetings 

Separate Parts o» This Issue 

21076 Part II—Treasury/IRS 
21092 Part III—DOT/FRA 
21126 Part IV—HEW/HDSO 
21168 Part V—USDA/AMS 
21172 Part VI—DOT/Sec’y 
21196 Part VII—DOE/ERA 
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Actuaries, Joint Board for Enrollment 

NOTICES 

Meetings: 

21062 Actuarial Examinations Advisory Committee 

Agency for International Development 

RULES 

20788 Freedom of Information Act: implementation 

20789 Privacy Act; implementation 

Agricultural Marketing Service 

PROPOSED RULES 

Improving Government Regulations: 

21168 Regulatory agenda; Packers and Stockyard 

regulations; category changes 
Milk marketing areas; 

20888 Memphis, Tenn., et al.; public hearing 

Agriculture Department 

See Agricultural Marketing Service; Energy Office, 
Agriculture Department. 

Air Force Department 
NOTICES 

Meetings: 

20992 Community College Advisory Committee 

Alcohol, Tobacco and Firearms Bureau 

PROPOSED RULES 

Firearms and ammunition, commerce in: 

20930 “Engaged in the business** definition; advance 
notice; extension of time 

Army Department 

NOTICES 

20992 Privacy Act: systems of records 

Arts and Humanities, National Foundation 

NOTICES 

Meetings: 

21064 Literature Panel 

Civil Aeronautics Board 

NOTICES 

Hearings, etc.: 

20987 Green Mountain Airlines, Ltd. 

20987 Mail rates: domestic service priority and 
nonpriority 

Civil Rights Commission 
NOTICES 

Meetings; State advisory committees: 

20987 Connecticut 

20988 Iowa 

20988 New York; change 

20988 Ohio 

Coast Guard 

RULES 

Anchorage regulations: 

20801 California 

Drawbridge operations: 


20801 California: correction 

PROPOSED RULES 
Anchorage regulations: 

20982 New York 
Drawbridge operations: 

20983 Ohio 

NOTICES 

Meetings: 

21071 Chemical Transportation Advisory Committee 

Commerce Department 

See International Trade Administration; National 
Oceanic and Atmospheric Administration. 

Commodity Futures Trading Commission 
RULES 

Organization and functions: 

20784 Trading and Markets Division, Director; authority 

delegation to grant registrations 

Customs Service 

PROPOSED RULES 

Merchandise, classification and appraisement: 
20912 Valuation for customs purposes 

Defense Department 

See Air Force Department; Army Department. 

Drug Enforcement Administration 

NOTICES 

Schedules of controlled substances; production 
quotas: 

21063 Schedules I and II. 1980 aggregate 

Economic Regulatory Administration 

RULES 

Mandatory Petroleum Allocation: 

21196 Crude oil by/sell program; procedures 

NOTICES 

Crude oil, domestic; allocation program: 

21010 Refiners buy/sell list; April through September 
(1980) 

Education Office 

NOTICES 

Grant applications and proposals, closing dates: 
21041 Upward bound and special services for 
disadvantaged students 

Energy Department 

See Economic Regulatory Administration; Federal 
Energy Regulatory Commission. 

Energy Office, Agriculture Department 

PROPOSED RULES 

Natural gas; essential agricultural uses; 
certification: 

20898 Petroleum wax, synthetic petroleum wax, and 
polyethylene wax 
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Environmental Protection Agency 
NOTICES 

Toxic and hazardous substances control: 

21023 Premanufacture notices receipts 

Farm Credit Administration 

PROPOSED RULES 

20900 Improving Government regulations: Semiannual 
agenda 

Federal Aviation Administration 
RULES 

20772 Aircraft registration; triennial report 
Airworthiness directives: 

20774, Beech (4 documents) 

20777, 

20781, 

20782 

20778 Bell 

20779 Cessna 

20780 Mooney 

20780 Pacific Inflatables Co. 

20783 Control zones 

20784 Transition areas (2 documents) 

PROPOSED RULES 
Airworthiness directives: 

20901 Boeing 

20903 Control zones (2 documents) 

20901, Transition areas (5 documents) 

20902, 

20904, 

20905 

NOTICES 

21071 Exemption petitions: summary and disposition 
Meetings: 

21071 Aeronautics Radio Technical Commission (2 

documents) 

Federal Communications Commission 

RULES 

Common carrier services: 

20830 Telephone network; connection of equipment, 

systems, and protective apparatus to private line 
services 
PROPOSED RULES 
Radio broadcasting: 

20985 Commercial radio broadcast stations; 

deregulation; extension of time motion denied 

NOTICES 

Common carrier services: 

21026 North Atlantic telecommunications needs during 

1985-95 period; second notice of inquiry 
Meetings: 

21037 Marine Services Radio Technical Commission 

Television broadcasting: 

21025 Additional networks and multi-point distribution 

service, etc.; preliminary report, availability 

Federal Election Commission 
NOTICES 

21073 Meetings; Sunshine Act 


Federal Emergency Management Agency 

RULES 

Flood elevation determinations: 

20802, Alabama et al. (2 documents) 

20815 

Federal Energy Regulatory Commission 

RULES 

Practice and procedures: 

20785 Natural Gas Policy Act; adjustments from 
Commission rules and orders; interim 

PROPOSED RULES 

20911 Investigations; policy and procedures; hearings 
Natural Gas Policy Act of 1978: 

20911 Incremental pricing; permanent exemption for 
small existing industrial boiler fuel users; report 
availability 
NOTICES 
Hearings, etc.: 

21013 Algonquin Gas Transmission Co. 

21014 Allegheny Electric Cooperative. Inc. 

21014, Columbia Gas Transmission Corp. (2 documents) 

21015 

21015 Consolidated Edison Co. 

21015 Dothan, Ala. 

21016 East Tennessee Natural Gas Co. 

21016 El Paso Natural Gas Co. 

21017 Kingsport Publishing Corp. 

21018 Midwestern Gas Transmission Co. 

21018 Mountain Fuel Supply Co. et al. 

21019 Municipal Electric Utilities Association et al. 

21019 National Fuel Gas Supply Corp. 

21019 Ohio Edison Co. 

21020 Panhandle Eastern Pipe Line Co. 

21020 Passamaquoddy Tribal Council 

21021 Pennzoil Producing Co. 

21021 Public Service Co. of Indiana 

21022 Tennessee Gas Pipeline Co. 

21022 Texas Eastern Transmission Corp. et al. 

21022 Transcontinental Gas Pipe Line Corp. 

Federal Highway Administration 
RULES 

Engineering and traffic operations: 

20795 Railroad-highway projects; CFR corrections 

20791 Interstate maintenance guidelines 

Federal Home Loan Bank Board 

NOTICES 

Meetings: 

21038 Federal Savings and Loan Advisory Council 

Federal Housing Commissioner—Office of 
Assistant Secretary for Housing 

PROPOSED RULES 

Mortgage and loan insurance programs: 

20925 Mutual mortgage and insured home improvement 
loans; amortization periods; transmittal of 
interim rule to Congress 
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Federal Railroad Administration 
RULES 

21092 Locomotive safety standards and inspection 

Federal Reserve System 

RULES 

Truth in lending (Regulation Z): 

20771 Money market certificate loans advertising and 
disclosure requirements; official staff 
interpretation; suspension of effective date and 
request for comments 
NOTICES 

Applications, etc.: 

21038 Converse County Capital Corp. 

21038 First National Charter Corp. 

21038 Manufacturers Hanover Corp. et al. 

21039 Mellon National Corp. et al. 

21039 Mercantile Bankshares Corp. 

21039 Slater Bancshares, Inc. 

21040 West Side Bancshares, Inc. 

Federal Trade Commission 
NOTICES 

Premerger notification waiting periods; early 
terminations: 

21040 General Signal Corp. 

Fish and Wildlife Service 
NOTICES 

Environmental statements; availability, etc.: 

21044 Migratory birds in Alaska and Canada; draft 
assessment on subsistence hunting 

General Accounting Office 

NOTICES 

21040 Regulatory reports review; proposals, approvals, 
etc. (NRC) 

General Services Administration 

NOTICES 

Public utilities; hearings, etc.; proposed 
intervention: 

21041 Kansas and Missouri Public Utility Commissions 

Geological Survey 

NOTICES 

Outer Continental Shelf: 

21044 Oil and gas operations research and 

development program; annual technical report 

Health, Education, and Welfare Department 

See also Education Office; Health Care Financing 
Administration; Human Development Services 
Office; National Institutes of Health. 

PROPOSED RULES 
Procurement: 

20983 Unsolicited proposals 

Health Care Financing Administration 

RULES 

Medicare: 

20802 Laboratories in medicare hospitals; quality 

control and proficiency testing standards 
PROPOSED RULES 
Medicare: 

20985 Recodification of regulations; advance notice 


Housing and Urban Development Department 

See Federal Housing Commissioner—Office of 
Assistant Secretary for Housing; Neighborhoods, 
Voluntary Associations and Consumer Protection, 
Office of Assistant Secretary. 

Human Development Services Office 

RULES 

21126 Aging; grants for State and community programs 

Interior Department 

See Fish and Wildlife Service; Geological Survey; 
Surface Mining Office. 

Internal Revenue Service 

RULES 

Income taxes: 

20796 Employee retirement plans; “Church plan*' 

definition 

20795 Moving expenses of members of U.S. Armed 
Forces 

20795 Internal Revenue statutory provisions, removal of 
CFR sections; editorial amendments 

PROPOSED RULES 

Improving Government regulations: 

21076 Regulatory agenda 

Income taxes: 

20925 Regulated investment companies and real estate 

investment trusts; deficiency dividends 

International Communication Agency 

NOTICES 

21061 Culturally significant objects imported for 
exhibition; determination 

International Development Cooperation Agency 

See also Agency for International Development. 

RULES 

20790 Freedom of Information Act; implementation 

20791 Privacy Act; implementation 

International Trade Administration 

NOTICES 

Meetings: 

20988 Computer Peripherals, Components and Related 
Test Equipment Technical Advisory Committee 

20989 Management-Labor Textile Advisory Committee 

International Trade Commission 
NOTICES 

21073 Meetings: Sunshine Act (2 documents) 

Import investigations: 

21061 Melamine in crystal form 

21061 Watches and watch movements; determination of 
U.S. consumption and quotas for duty-free entry; 
Virgin Islands, Guam, and American Samoa 

Interstate Commerce Commission 

RULES 

Railroad car service orders; various companies: 

20882 Burlington Northern Inc. 

20881 Chicago, Milwaukee, St. Paul Pacific Railroad Co. 
20886 Chicago St Northwestern Transportation Co. 

20883 Davenport, Rock Island & North Western 
Railway Co. 

20878 Elgin, Joliet & Eastern Railway Co. 

20885 Norfolk & Western Railway Co. 

20879 Peoria & Pekin Union Railway Co. 
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20883 

20880 


21045 

21046 


20800 


20799 


20798 


21062 

21062 

21062 

21063 


21065 

21066 


21073 


20871 


21043 

21042 

21044 

21043 
21042 

21042 

21044 
21041 


21042, 

21043 


21064 


St. Louis-San Francisco Railway Co. 

Toledo. Peoria & Western Railroad Co. 

NOTICES 
Motor carriers: 

Finance applications 
Temporary authority applications 

Justice Department 

See also Drug Enforcement Administration. 

RULES 

Foreign Corrupt Practices Act; review procedure; 
policy statement 

Information; production or disclosure: 

Freedom of Information Act; elimination of 
certain paperwork requirements 
Organization, functions, and authority delegations: 
Tax Division. Review Section Chief, et al.; 
settlement of civil claims 
NOTICES 

Pollution control; consent judgments: 

A.B. Chance Co. 

Bozeman. Mont. 

Puerto Rico Aqueduct & Sewer Authority 
Washburn Wire Co. 

Management and Budget Office 
NOTICES 

Agency forms under review 
Meetings: 

National Agenda for the Eighties, President’s 
Commission 

National Credit Union Administration 
NOTICES 

Meetings: Sunshine Act 

National Highway Traffic Safety Administration 

RULES 

Fuel economy standards, average: 

Trucks, light; 1982 model year 

National Institutes of Health 

NOTICES 

Meetings: 

Advisory Committee to the Director 

Aging National Advisory Council 

Arteriosclerosis, Hypertension and Lipid 

Metabolism Advisory Committee 

Cancer Institute, National; Scientific Counselors 

Board 

Child Health and Human Development National 

Advisory Committee 

Clincal Trials Review Committee 

Dental Research National Advisory Council 

Heart, Lung, and Blood Institute; National; 

Clinical Applications and Prevention Advisory 

Committee 

Neurological and Communicative Disorders and 
Stroke National Advisory Council (2 documents) 

National Labor Relations Board 

NOTICES 

Organization and functions: 

Regional Office boundaries change; Chicago and 
Indianapolis 


National Oceanic and Atmospheric 

Administration 

PROPOSED RULES 

Fishery conservation and management: 

Foreign fishing; Bering Sea and Aleutian Islands 
groundfish; retention of reserve amounts 
Marine sanctuaries: 

Point Reyes/Farallon Islands 
NOTICES 

Marine mammal permit applications, etc.: 
Dolfirodam B. V. 

Kansas City Zoological Park 
Watkins, William A., et ai. 

Meetings: 

Gulf of Mexico Fishery Management Council 

National Science Foundation 

NOTICES 

Meetings: 

Social and Economic Science Advisory 
Committee 

Neighborhoods, Voluntary Associations and 
Consumer Protection, Office of Assistant 
Secretary 
PROPOSED RULES 

Mobile home construction and safety standards; 
interpretative bulletin, ’’Substantial Brace"; 
transmittal to Congress 

Nuclear Regulatory Commission 

PROPOSED RULES 

Fees for facilities and materials licenses: 
Radioactive material shipping packages; quality 
assurance programs review 
NOTICES 

Applications, etc.: 

Pacific Gas & Electric Co. 

Occupational Safety and Health Review 
Commission 

NOTICES 

Meetings: Sunshine Act 

Pension Policy, President's Commission 

NOTICES 

Meetings 

Securities and Exchange Commission 

NOTICES 

Hearings, etc.: 

Chrysler, Corp. 

Self-regulatory organizations; proposed rule 
changes: 

American Stock Exchange, Inc. 

New York Stock Exchange. Inc. 

Small Business Administration 

NOTICES 

Productivity and small business innovation; hearing 

State Department 

PROPOSED RULES 

Improving Government regulations; Semiannual 
agenda 

Surface Mining Office 

PROPOSED RULES 

Permanent program submissions: various States: 


20986 

20907 

20989 

20990 
20989 

20989 

21064 

20925 

20899 

21064 

21073 

21067 

21069 

21067 

21068 

21070 

20924 
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VII 


20930 Wyoming 

Tennessee Valley Authority 

NOTICES 

21073 Meetings: Sunshine Act 

Textile Agreements Implementation Committee 

NOTICES 

Cotton and man-made textiles: 

20991 China 

Cotton textiles: 

20990 Brazil 

Transportation Department 

See also Coast Guard; Federal Aviation 
Administration; Federal Highway Administration; 
Federal Railroad Administration; National 
Highway Traffic Safety Administration. 

RULES 

21172 Participation by minority business enterprise in 
DOT programs 

Treasury Department 

See also Alcohol, Tobacco and Firearms Bureau; 
Customs Service; Internal Revenue Service. 

NOTICES 

Notes, Treasury: 

21072 E>-1984 series 

Wage and Price Stability Council 

NOTICES 

Meetings: 

20991 Price Advisory Committee; supplemental 
information 


MEETINGS ANNOUNCED IN THIS ISSUE 


ARTS AND HUMANITIES, NATIONAL FOUNDATION 

21064 Literature Panel, 4-17, 4-18, and 4-19-80 

CIVIL RIGHTS COMMISSION 

20988 Iowa Advisory Committee, 4-22-80 
20988 Ohio Advisory Committee, 4-26-80 

COMMERCE DEPARTMENT 

International Trade Administration— 

20988 Computer Peripherals, Components and Related 
Test Equipment Advisory Committee, 4-17-80 

20989 Management-Labor Textile Advisory Committee, 
4-17-80 

National Oceanic and Atmospheric 
Administration— 

20989 Gulf of Mexico Fishery Management Council, 

Scientific and Statistical Committee, and Reef Fish 
Advisory Subpanel, 4-25-80, and 4-21-80 

DEFENSE DEPARTMENT 

Department of the Air Force— 

20992 Community College of the Air Force Advisory 
Committee, 4-22-80 

FEDERAL COMMUNICATIONS COMMISSION 

21037 Radio Technical Commission for Marine Services, 
Various Committees, April 


FEDERAL HOME LOAN BANK BOARD 
21038 Federal Savings and Loan Advisory Council, 5-5, 
5-6, and 5-7-80 

HEALTH, EDUCATION, AND WELFARE DEPARTMENT 

National Institutes of Health— 

21043 Advisory Committee to the Director, 5-13 and 
5-14-80 

21043 National Cancer Institute, Scientific Counselors 
Board, Cancer Cause and Prevention Division, 5-1 
and 5—2—80 

21044 National Heart, Lung, and Blood Institute, 
Arteriosclerosis. Hypertension, and Lipid 
Metabolism Advisory Committee, 5-5-80 

21041 National Heart, Lung, and Blood Institute, Clinical 
Applications and Prevention Advisory Committee, 

4- 24 and 4-25-80 

21041 National Heart, Lung, and Blood Institute, Clinical 
Trials Review Committee, 4-22 and 4-23-80 

21042 National Institute on Aging, National Advisory 
Council on Aging, 5-29 and 5-30-80 

21042 National Institute of Child Health and Human 

Development, National Advisory child Health and 
Human Development Council. 5-19 and 5-20-80 
21044 National Institute of Dental Research, National 
Advisory Dental Research Council, 5-19 and 

5- 20-80 

21042 National Institute of Neurological and 
Communicative Disorders and Stroke, National 
Advisory Neurological and Communicative 
Disorders and Stroke Council, 5-22 and 5-23 

21043 National Institute of Neurological and 
Communicative Disorders and Stroke, National 
Advisory Neurological and Communicative 
Disorders and Stroke Council Planning 
Subcommittee, 5-21-80 

JOINT BOARD FOR THE ENROLLMENT OF ACTUARIES 
21062 Actuarial Examinations Advisory Committee. 
4-29-80 

MANAGEMENT AND BUDGET OFFICE 

21066 President’s Commission for a National Agenda for 
the Eighties, 4-10-80 

NATIONAL SCIENCE FOUNDATION 
21064 Social and Economic Science Advisory Committee, 
Law and Social Sciences Subcommittee, 4-17 and 

4- 16-80 

NUCLEAR REGULATORY COMMISSION 
21064 Atomic Safety and Licensing Board, 6-3-80 

PRESIDENT'S COMMISSION ON PENSION POLICY 

21067 Public meetings schedule, April, May, and June 

TRANSPORTATION DEPARTMENT 

Coast Guard— 

21071 Chemical Transportation Advisory Committee, 

5- 8-80 

Federal Aviation Administration— 

21071 Radio Technical Commission for Aeronautics, 

Special Committee 136-Installation of Emergency 
Locator Transmitters in Aircraft, 4-22 and 4-23-80 
21071 Radio Technical Commission for Aeronautics. 

Special Committee 141-FM Broadcast Interference 
Related to Airborne ILS, VOR, and VHF 
Communications Equipment, 4-24 and 4-25-80 
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HEARINGS 

ENERGY DEPARTMENT 

Federal Energy Regulatory Commission— 

20786 Applications for adjustments under the Natural 
Gas Policy Act. effective 3-24-80, comments by 
5-25-80, hearing 6-10-80 

20911 Rules governing conduct of investigations, requests 
to participate 4-11-80, hearing 4-15-80 

INTERNATIONAL TRADE COMMISSION 

21061 Melamine in crystal form; 4-11-80 


SMALL BUSINESS ADMINISTRATION 
21070 Productivity and Small Business Innovation, 
4-23-80 

CHANGED MEETINGS 

CIVIL RIGHTS COMMISSION 

20987 Connecticut Advisory Committee, 4-16-80 changed 
to 4-15-80 

20988 New York Advisory Committee. 4-25-80 changed to 
4-24-80 

COUNCIL ON WAGE AND PRICE STABILITY 
20991 Price Advisory Committee, 4-9-80, time change 
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Rules and Regulations 


Federal Register 
Vol. 45. No. 63 
Monday, March 31, 1960 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C- 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 

month. 


FEDERAL RESERVE SYSTEM 

12 CFR Part 226 

[Reg. Z; FC-01711 

Truth in Lending; Official Staff 
Interpretation; Suspension of Effective 
Date and Republicatlon for Pubilc 

Comment 

agency: Board of Governors of the 
Federal Reserve System. 
action: Effective date of official staff 
interpretation suspended; its text 
reprinted for public comment. 

summary: The Board is suspending the 
effective date of official staff 
interpretation FC-0171 of Regulation Z, 
Truth in Lending, regarding the 
advertising and disclosure requirements 
under Regulation Z for loophole 
accounts (money market certificate 
loans), published February 15,1980 (45 
FR 10329) and is republishing it for 
public comment. The agency is taking 
this action in response to a request for 
public comment submitted in 
accordance with 12 CFR 226.1(d)(3). The 
letter requesting a comment period is 
published below and immediately 
precedes the text of the official staff 
interpretation. 

dates: The effective date of FC-0171 is 
suspended until further notice. 

Comments must be received on or 
before April 30.1980. 
address: Comments (including 
reference to FC-0171) may be mailed to 
Secretary, Board of Governors of the 
Federal Reserve System. Washington. 
DC. 20551, or delivered to Room B-2223, 
20th and Constitution Avenue, N.W., 
Washington, D.C. between 8:45 a.m. and 
5:15 p.m. 

for FURTHER INFORMATION CONTACT: 

Dolores S. Smith, Section Chief, Division 
of Consumer and Community Affairs, 
Board of Governors of the Federal 


Reserve System, Washington, D.C. 20551 
(202-452-2412). 

SUPPLEMENTARY INFORMATION: (1) The 

effective date, March 17,1980, of official 
staff interpretation FC-0171 is 
suspended in accordance with 12 CFR 
Part 226.1 (d)(2)(H). The text of the letter 
requesting the opportunity for public 
comment appears below. This 
interpretation will not go into effect until 
final action is taken. Notice of such 
action will be published in the Federal 
Register in approximately 60 days and 
will become effective upon publication. 

(2) The text of official staff 
interpretation FC-0171 is republished for 
comment with the exception of language 
pertaining to its former effective date. 
Identifying details have been deleted to 
the extent required to prevent a clearly 
unwarranted invasion of personal 
privacy. The Board maintains and 
makes available for public inspection 
and copying a current index providing 
identifying information for the public 
subject to certain limitations stated in 12 
CFR 261.6. 

(3) Interested persons are invited to 
submit relevant comments. All material 
should be submitted in writing to: 
Secretary, Board of Governors of the 
Federal Reserve System, Washington. 
D.C. 20551, and should be received not 
later than April 30,1980. Comments will 
be made available for inspection and 
copying upon request, except as 
provided in $ 261.6(a) of the Board's 
Rules Regarding Availability of 
Information (12 CFR 261.6(a)). 

(4) After comments are considered, 
this official staff interpretation may be 
amended, may be withdrawn or may 
remain unchanged. Final action 
regarding this official staff interpretation 
will appear in the Federal Register. 

(5) Authority: (15 U.S.C. 1640(f)). 

The First National Bank of Boston 
Boston, Mass., March 10,1980. 

Re Official Staff Interpretation FC-0171. 
Theodore E. Allison. 

Secretary, Board of Governors of the Federal 
Reserve System, Washington, D.C. 

Dear Mr. Allison: We hereby request an 
opportunity for public comment on Official 
Staff Interpretation FC-0171 (the 
"Interpretation") regarding the advertising 
and disclosure requirements under 
Regulation Z for loophole accounts which 
was issued by the Board of Governors of the 
Federal Reserve System ("Board"). 

The Interpretation states that the 
advertising for six month money market 
certificates "will undoubtedly make reference 


to the plan's 26 week term" and that "this 
reference effectively states a period of 
repayment" While this language is 
somewhat ambiguous, it appears that a 
reference to the term of the certificate 
constitutes a statement of the term of 
repayment of the loan, and therefore, full 
disclosures under Section 226.10(d)(2) of 
Regulation Z are required. We believe that 
stating the term of the certificate should not 
be deemed to be a triggering term. Creditors 
may elect to write such loans on a demand 
basis, rather than on a 26 week term basis; 
thus, the assumption that the term of the 
certificate effectively describes the term of 
the loan would not be accurate. In addition, it 
may be cumbersome to provide full 
disclosures in such advertisements, and 
creditors should have the option of avoiding 
this result if they limit the type of statements 
which are made about the loan arrangement 
in the advertisement. To require creditors to 
make full disclosures once they state the term 
of the certificate removes this option since 
creditors, under Regulation Q, must state the 
term of the certificate in an advertisement 
when quoting an advertised rate. We, 
therefore, believe that full disclosures should 
not be required if a creditor merely refers to 
the term of the certificate, but instead should 
be required only if the creditor explicitly 
states the term of the loan. 

In addition, we would suggest that the 
Board clarify the responsibilities which a 
creditor has under Regulation Z if full 
disclosures are required. If a creditor 
provides several examples of loan 
arrangements in the advertisement, and a 
term of repayment is stated. Regulation Z 
apparently would require full disclosures 
under Section 226.10(d)(2) with respect to 
each example. Based on informal discussions 
which we have had with the staff of the 
Board, it appears that the Interpretation 
would allow a creditor to satisfy the 
Regulation Z requirements by providing full 
disclosures with respect to one example only. 
We do not believe that this conclusion is 
evident from the face of the Interpretation 
and therefore urge the Board to clarify this 
matter. 

We appreciate the opportunity to make 
these comments. 

Very truly yours. 

Lora C. Pepi, 

Associate Counsel. 

§ 266.8(b)(General) Loan for portion of money 
market certificate ("loophole account”) 
should be disclosed as single advance 
transaction; disclosures should not 
reflect interest lost or earned by 
customer on loan portion of money 
market certificate. 

§ 226.8(b)(2) Loan for portion of money 
market certificate ("loophole account") 
should be disclosed as single advance 
transaction; disclosures should not 
reflect interest lost or earned by 
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customer on loan portion of money 
market certificate. 

§ 228.8(d) Loan for portion of money market 
certificate (“loophole account”) should 
be disclosed as single advance 
transaction; disclosures should not 
reflect interest lost or earned by 
customer on loan portion of money 
market certificate. 

§ 226.8(e) Portion of money market certificate 
deposited by customer is not a required 
deposit balance. 

§ 226.10(d) Advertising requirements for 
loophole account may be met by an 
example of typical loan. 

February 4.1980. 

This is in response to your letter requesting 
an official staff interpretation regarding the 
proper disclosure under Regulation Z for 
“loophole accounts.*' money market 
certificates that involve the loan of a portion 
of the minimum deposit by the institution 
issuing the certificate. 

Money market certificates are 26-week 
certificates of deposit offered to customers in 
minimum denominations of $10,000. In order 
to allow more customers to take advantage of 
the relatively high interest rate offered on 
these certificates, your client proposes to 
offer “loophole accounts.” Under this plan, a 
customer who has less than $10,000 to invest 
may receive a loan from the bank in the 
amount necessary to make up the $10,000 
minimum. 

You enclose a series of examples 
illustrating this plan. In one example, $6,000 
is the amount provided by the customer, with 
$4,000 advanced by the bank to make up the 
minimum requirement. The customer’s funds 
will earn an assumed current money market 
rate of 12%. while the $4,000 loan is subject to 
a maximum interest charge of 10.25%. You 
also point out that, under applicable state 
law, the rate charged by the bank on the 
borrowed portion of the funds must be at 
least 1% above the rate being earned by the 
consumer on those funds. In your example, 
the money market certificate rate on the 
borrowed funds is thus reduced to 9.25%. To 
summarize, the customer is earning 12% on 
$6,000 and 9.25% on $4,000, and is paying 
10.25% on the latter amount. 

You ask how such transactions should be 
treated for purposes of making disclosures 
under § 226.8 of Regulation Z. You also 
request information regarding the effect of 
the advertising provisions of § 226.10 on your 
client's promotional material for these plans. 

The staff believes that the transaction you 
describe should be treated as a single 
advance, single payment transaction for 
purposes of Regulation Z disclosures. Those 
disclosures should not reflect either the 
amount of interest earned by the customer on 
the borrowed funds or the fact that the 
customer is earning less interest on those 
funds than if the customer’s own funds had 
been used. This latter information, however, 
may be useful to the customer and could be 
disclosed as additional information. 

Similarly, the funds provided by the customer 
(the $6,000 in the example above) should be 
disregarded in computing the amount 
financed, and should not be treated or 
disclosed as a required deposit balance under 
§§ 226.8 (d) and (e). 


To illustrate, the example above would 
represent a single advance transaction of 
$4,000 in amount financed, with a total 
finance charge consisting of $204.44 in 
interest, assuming there are no other charges. 
In the absence of any finance charge other 
than interest, in this example the simple 
interest rate of 10.25% should be disclosed as 
the annual percentage rate. In addition to the 
annual percentage rate and finance charge, 
the creditor must of course make any other 
applicable disclosures set forth in § $ 226.8 (b) 
and (d). such as any security interest taken in 
the money market certificate to secure the 
loan. 

With regard to the advertising provisions of 
§ 226.10. the staff believes that the disclosure 
requirements of § 226.10(d)(2) will normally 
be triggered by the advertisements for this 
plan. One of the so-called triggering terms 
under that section is the period of repayment, 
and the advertising for these certificates will 
undoubtedly make reference to the plan's 26- 
week term. This reference effectively states a 
period of repayment, in the staffs view. Thus, 
all of the applicable disclosures required by 
§ 226.10(d)(2) would be necessary. This 
requirement may be met by the use of an 
example of a typical extension of credit 
under this plan. To illustrate, the creditor 
would disclose the following information for 
the example discussed above: amount of loan 
$4,000, total of payments $4,204.44. due 26 
weeks from date of loan, and annual 
percentage rate 10.25%. 

This is an official staff interpretation of 
Regulation Z. issued in accordance with 
§ 226.1(d). It is limited to the facts and issues 
discussed above. 

Very truly yours, 

Nathaniel E. Butler, 

Associate Director. 

Board of Governors of the Federal Reserve 
System, February 11,1980. 

Theodore E. Allison, 

Secretary of the Board. 

[FR Doc. 80-9552 Filed 3-28-00; 8:45 am) 

BILLING CODE 6210-01-11 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14CFR Parts 13, 47 

(Docket No. 18958; Arndt. Nos. 13-15 and 
47-21J 

Triennial Aircraft Registration Report 

agency: Federal Aviation 
Administration (FAA), DOT, 
action: Final Rule. 

summary: This rule requires that a 
holder of a Certificate of Aircraft 
Registration file a report with the FAA 
Aircraft Registry on the current 
eligibility of the aircraft for registration 
whenever 3 years have elapsed since 


the Registry received information 
indicating continued registration 
eligibility. It replaces the annual 
reporting requirement previously 
imposed on all certificate holders. The 
rule is intended to help ensure that 
continued aircraft registration is limited 
to eligible persons only and that, to the 
extent practicable, data on aircraft 
ownership is kept current, without 
imposing unnecessary reporting 
requirements on certificate holders. It is 
needed to supplement eligibility 
information that is received by the FAA 
Aircraft Registry in the ordinary course 
of business. 

EFFECTIVE DATE: April 30. 1980. 

FOR FURTHER INFORMATION CONTACT: 

Virginia Swimmer, Technical Section, 
FAA Aircraft Registry, AAC-251, Mike 
Monroney Aeronautical Center, P.O. 

Box 25082, Oklahoma City, OK 73125, 
Telephone; (405) 686-2284. 
SUPPLEMENTARY INFORMATION: 

A. Background 

Former § 47.44 of the Federal Aviation 
Regulations (14 CFR 47.44) required a 
holder of a Certificate of Aircraft 
Registration to file a report before April 
1 of each year providing information 
relative to the aircraft’s eligibility for 
registration. That requirement enabled 
the FAA to obtain updated knowledge 
of the registration eligibility of aircraft. 

Section 47.44 was revoked on January 
25.1979, by Amendment No. 47-19 (43 
FR 3900; January 30,1978), because the 
FAA determined that the aircraft 
register could now be kept current, for 
the most part, with the use of 
information that is submitted to the FAA 
in the ordinary course of business. 
However, in the preamble to 
Amendment No. 47-19, the FAA stated 
that it might be necessary to implement 
another updating procedure for aircraft 
for which no information indicating 
continued registration eligibility is 
received within a reasonable period of 
time. 

Subsequently, Notice of Proposed 
Rule Making No. 79-10 (44 FR 24573; 
April 26,1979) proposed to amend Part 
47 to require certificate holders to file a 
report with the FAA Aircraft Registry on 
the current eligibility of an aircraft for 
registration whenever 3 years have 
elapsed since a registration activity has 
occurred indicating continued 
registration eligibility. 

B. Comments Received 

Eighteen public comments were 
received in response to Notice 79-10. 
Seven comments were in general 
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agreement with the proposed rule and 
eleven believed that the program was 
unnecessary. 

One commenter suggested that the 
filing of a notice of lien with the Registry 
should be included in § 47.51(b) as one 
of the registration activities which 
would indicate current eligibility for 
registration. This commenter contended 
that these notices indicate the current 
owner and mortgagee of the aircraft. 
However, a notice of aircraft lien is not 
usually filed by the owner of the 
aircraft, and may not provide accurate 
information on the aircraft, such as the 
mailing address, or even the identity, of 
the current owner of the aircraft. For 
this reason, the suggestion has not been 
adopted. 

Commenters criticized proposed 
§ 47.51(d) which provides for suspension 
or revocation of a Certificate of Aircraft 
Registration when an applicant fails to 
submit the required triennial report. One 
stated that it cannot be assumed that in 
every case the report form mailed by the 
Registry will reach the aircraft owner, 
and that the Registry will receive the 
returned report and accurately enter the 
information in the aircraft record. 

When a certificate holder fails to 
comply with § 47.51(a), the Aeronautical 
Center Counsel will send the certificate 
holder a notice of proposed certificate 
action, accompanied by a second 
Triennial Aircraft Registration Report, 
by certified mail, return receipt 
requested. This will ensure that either 
the report will be received by the 
addressee, or it will be returned to the 
FAA Aircraft Registry if delivery cannot 
be made by the Postal Service. An 
opportunity will be given to the aircraft 
owner to file the second copy of the 
report form within 20 days, before 
further action is taken. Whenever action 
is taken to suspend or revoke a 
certificate, due process will be ensured 
by compliance with applicable 
requirements of Part 13, Investigation 
and Enforcement Procedures, of the 
Federal Aviation Regulations (14 CFR 
Part 13). 

Four opposing commenters stated that 
Filing the Triennial Aircraft Registration 
Report would be an undue burden on 
the aircraft owner, and that essentially 
the same information is submitted to the 
Internal Revenue Service on the aircraft 
use tax form when the annual aircraft 
use tax is paid. They felt that the 
Federal Aviation Administration should 
be able to obtain the needed registration 
information from the Internal Revenue 
Service. 

The FAA does not agree that filing the 
triennial report would be an undue 
burden. Not all owners will be required 
to file the report. In addition, the 


previous burden on the aircraft owner 
will be significantly reduced because the 
triennial report will replace the annual 
report. 

Use of information filed with the IRS 
would not provide adequate eligibility 
information. The FAA could not obtain 
all of the required information from the 
IRS, nor could it be sure that the 
information is accurate for the Registry’s 
purpose. Some aircraft owners are not 
subject to the aircraft use tax. Other 
owners never file the Aircraft Use Tax 
Form because they are not aware of the 
requirement to do so. In addition, many 
owners sell aircraft before they are 
billed for taxes on them and, by the time 
the IRS forms are filed, title to the 
aircraft may have been transferred to 
another owner. 

One commenter complained that an 
aircraft insurer might deny an owner’s 
claim under a policy if the owner failed 
to file the report and, as a result, the 
FAA revoked the Certificate of Aircraft 
Registration. This commenter also 
contended that the report is unnecessary 
since the information is already required 
under existing regulations. 

Proper insurance coverage and 
compliance with the terms of the policy 
are responsibilities which must be 
assumed by the aircraft owner. For its 
part, the FAA will not suspend or 
revoke a certificate without the 
procedural safeguards already 
discussed. 

Aircraft owners are presently required 
to advise the FAA Aircraft Registry of 
changed circumstances which affect 
registration eligibility. Past experience 
has shown, however, that some 
certificate holders do not comply with 
these requirements. Therefore, these 
regulations are necessary to limit 
registration to eligible persons and to 
keep aircraft records reasonably 
current. 

C. Registration Activities 

An additional registration activity has 
been added to $ 47.51(b) as a result of 
Amendment No. 47-20 (44 FR 61937; 
October 29,1979). Among other things, 
that amendment provided procedures in 
a new § 47.9 for the registration of 
aircraft by U.S. corporations which are 
not U.S. citizens, when the aircraft is 
based and primarily used in the United 
States. Section 47.9 requires that the 
continuing eligibility of these aircraft 
must be established every six months by 
a report or statement on the flight hours 
of the aircraft in the United States. Since 
the required report or statement will 
indicate current eligibility for 
registration, 5 47.51(b), as adopted, 
provides that submission of the report or 


statement is a registration activity under 
that section. 

Failure to submit this six-month report 
or statement would most likely result in 
suspension or revocation of the 
Certificate of Registration long before a 
triennial report form would have been 
sent to the certificate holder. 
Accordingly, proposed $ 47.51(5), which 
would have included a certification in 
the triennial report as to whether the 
aircraft is based and primarily used in 
the United States, has not been adopted, 

D. Editorial Change 

Former § 47.44 required holders of a 
Certificate of Aircraft Registration to 
annually submit Part 1 of AC Form 8050- 
73, Aircraft Registration Eligibility 
Identification and Activity Report. The 
new Triennial Aircraft Registration 
Report will use the same form number 
without a Part 1. References to this form 
and to § 47.44 in Part 13, Enforcement 
Procedures, are corrected in this 
amendment by deleting “Part 1“ and 
replacing 5 47.44 with new j 47.51. 

The Amendments 

Accordingly, Parts 13 and 47 of the 
Federal Aviation Regulations (14 CFR 
Parts 13 and 47) are amended, effective 
April 30,1980, as follows: 

PART 13—INVESTIGATION AND 
ENFORCEMENT PROCEDURES 

§§13.19 and 13.27 [Amended] 

1. By deleting from §§ 13.19(b) and 
13.27(a), the phrase “Part 1, AC Form 
8050-73, as required by § 47.44“ and 
substituting therefor the phrase “AC 
Form 8050-73, as required by § 47.51”. 

PART 47—AIRCRAFT REGISTRATION 

2. By adding a new § 47.51 to read as 
follows: 

§ 47.51 Triennial aircraft registration 
report 

(a) Unless one of the registration 
activities listed in paragraph (b) of this 
section has occurred within the 
preceding 36 calendar months, the 
holder of each Certificate of Aircraft 
Registration issued under this subpart 
shall submit, on the form provided by 
the FAA Aircraft Registry and in the 
manner described in paragraph (c) of 
this section, a Triennial Aircraft 
Registration Report, certifying— 

(1) The current identification number 
(registration mark) assigned to the 
aircraft; 

(2) The name and permanent mailing 
address of the certificate holder; 

(3) The name of the manufacturer of 
the aircraft and its model and serial 
number; 
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(4) Whether the certificate holder is— 

(i) A citizen of the United States; 

(ii) An individual citizen of a foreign 
country who has lawfully been admitted 
for permanent residence in the United 
States; or 

(iii) A corporation (other than a 
corporation which is a citizen of the 
United States) lawfully organized and 
doing business under the laws of the 
United States or any State thereof; and 

(5) Whether the aircraft is currently 
registered under the laws of any foreign 
country. 

(b) The FAA Aircraft Registry will 
forward a Triennial Aircraft 
Registration Report to each holder of a 
Certificate of Aircraft Registration 
whenever 30 months has expired since 
the latest of the following registration 
activities occurred with respect to the 
certificate holder’s aircraft; 

(1) The submission of an Application 
for Aircraft Registration. 

(2) The submission of a report or 
statement required by $ 47.9(f). 

(3) The filing of a notice of change of 
permanent mailing address. 

(4) The filing of an application for a 
duplicate Certificate of Aircraft 
Registration. 

(5) The filing of an application for a 
change of aircraft identification number. 

(6) The submission of an Aircraft 
Registration Eligibility, Identification, 
and Activity Report, Part 1, AC Form 
8050-73, under former $ 47.44. 

(7) The submission of a Triennial 
Aircraft Registration Report under this 
section. 

(c) The holder of the Certificate of 
Aircraft Registration shall return the 
Triennial Aircraft Registration Report to 
the FAA Aircraft Registry within 60 
days after issuance by the FAA Aircraft 
Registry. The report must be dated, 
legibly executed, and signed by the 
certificate holder in the manner 
prescribed by g 47.13, except that any 
co-owner may sign for all co-owners. 

(d) Refusal or failure to submit the 
Triennial Aircraft Registration Report 
with the information required by this 
section may be cause for suspension or 
revocation of the Certificate of Aircraft 
Registration in accordance with Part 13 
of this chapter. 

(Secs. 313(a), 501.601(a), Federal Aviation 
Act of 1958, as amended (49 U.S.C. 1354(a), 
1401. and 1421(a)); sea 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c)). 

Note: The FAA has determined that this 
document involves proposed regulations 
which are not significant under Executive 
Order 12044. as implemented by the 
Department of Transportation Regulatory 
Policies and Procedures published in the 
Federal Register February 26,1979 (44 FR 
11034). In addition, the Federal Aviation 


Administration has determined that the 
expected impact of the proposed regulations 
is so minimal that they do not require an 
evaluation. 

Issued in Washington. D.C., on March 20, 
1980. 

Langhome Bond, 

Administrator. 

|FR Doc. 80-9627 Filed S-2S-8Q; 0:46 am) 

BILLING CODE 4SKMS-M 


14 CFR Part 39 

(Docket No. 80-CE-9-AD; Arndt 39-3728] 

Airworthiness Directives; Beech 
Models 34C, T-34C, T-34C-1, F90, H90 f 
99, 99A, B99, A100-1, 200, 200C, 200T, 
A200, and A200C Airplanes 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Final rule. 

summary: This Amendment adopts a 
new Airworthiness Directive (AD), 
applicable to Beech Models 34C, T-34C, 
T-34C-1, F90. H90, 99, 99A, B99, A100-1, 
200, 200C, 200T, A200, and A200C 
airplanes and codifies the corresponding 
emergency AD letter dated February 11, 
1980, into the Federal Register. In order 
to prevent in-flight separation of an 
outer wing panel from the airplane, the 
AD requires that components in the 
lower forward wing attachments be 
baked, inspected, and lubricated, and 
any damaged fittings at the same 
location repaired. Need for the above 
action stems from reports of failures of 
nuts, and a bolt in the lower forward 
wing attachments. 

EFFECTIVE DATE: April 3,1900 to all 
persons except those to whom it has 
already been made effective by airmail 
letter from the FAA dated February 11, 
1980. 

compliance: Prior to the next flight after 
the effective date of this AD unless 
accomplished in accordance with the 
corresponding emergency AD letter 
dated February 11,1980, or in 
accordance with the corresponding 
Beech Service Material. 
addresses: Beech Aircraft Corporation 
Service Material applicable to and 
specified within this AD may be 
obtained from local Beechcraft Aviation 
and Aero Centers or Beech Aircraft 
Corporation, Commercial Service 
Department. 9709 East Central. Wichita, 
Kansas 67201. Copies of the above 
Service Material are contained in the 
Rules Docket, Office of the Regional 
Counsel, Room 1558,601 East 12th 
Street, Kansas City, Missouri 64106 and 
at Room 916, 800 Independence Avenue. 
S.W., Washington. D.C. 20591. 


FOR FURTHER INFORMATION CONTACT: 

Ross R. Spencer, Aerospace Engineer, 
Wichita Engineering and Manufacturing 
District Office, Room 238, Terminal 
Building, Mid-Continent Airport, 
Wichita, Kansas 67209, telephone (316) 
942-4219. 

SUPPLEMENTARY INFORMATION: In-flight 
fracture of a bolt in a lower forward 
wing attachment of a Beech Model 200 
airplane occasioned issuance of an 
emergency AD by letter dated January 

26.1980, to require inspection and 
lubrication of bolts in the corresponding 
attachments of 541 Model 200 Series 
airplanes, including military variants. 
While the above action was being 
accomplished, a fractured nut was found 
in the same attachment of a Beech 
Model 200 airplane. The latter fracture 
occasioned issuance of a second 
emergency AD by letter dated February 

4. 1980, which superseded the first 
emergency AD. This latter emergency 
AD required baking, inspection and 
lubrication of bolts and nuts in the lower 
forward wing attachments of the same 
airplanes as well as in three Model 99 
Series airplanes which had been altered 
to resemble Model 200 Series airplanes 
with respect to these wing attachments. 
Airplanes in which the above failures 
occurred were more than four ye^rs old. 
Metallurgical examinations of fracture 
surfaces yielded the conclusion that 
airplanes manufactured after January 1, 
1979, did not need to be affected by an 
emergency AD, and effectivity of 
previously discussed AD's was 
established accordingly. A fractured nut 
was then found in the lower forward 
wing attachment of a Beech Model 200 
Series airplane that had been 
manufactured after January 1.1979. 

The latter failure occasioned issuance 
of a third emergency AD by letter dated 
February 11,1980, which superseded the 
second emergency AD. It required the 
same (baking, inspection and 
lubrication) action for a total of 749 
Model 99 Series and Model 200 Series 
(including military variant) airplanes. 
Subsequently, FAA determined that a 
total of 318 additional Beech Models 
34C. T-34C, T-34C-1, F90 and H90 
(including military variant) airplanes are 
also susceptible to failure of a nut or 
bolt in the lower forward wing 
attachment, and the same corrective 
action is appropriate. The aircraft 
manufacturer notified operators of the 
318 airplanes and the aircraft 
manufacturer’s records show that 
appropriate corrective action has been 
taken for all of these airplanes except 
for the few that are out of service for 
other reasons. Consequently, it is not 
necessary to issue an emergency AD 
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letter to cover these 318 airplanes, but 
they are being included in the 
Applicability Statement of the Federal 
Register version of this AD. 

The FAA determined that 
susceptibility to failure of a nut or bolt 
in the lower forward wing attachments 
constitutes an unsafe condition that may 
exist in certain Beech Models 34C, 
T-34C, T-34C-1, F90, H90, 99, 99A, B99, 
A100-1, 200, 200C, 200T, A200, and 
A200C (including military variant) 
airplanes of essentially the same type 
design. It was also determined that an 
emergency condition existed, that 
immediate corrective action was 
required, and that notice and public 
procedure thereon was impractical and 
contrary to the public interest. 
Accordingly, the FAA notified all 
registered owners of the 749 airplanes as 
previously discussed. Since the unsafe 
condition described herein may still 
exist in some of the airplanes cited by 
earlier FAA and/or manufacturer 
notifications, the AD is being published 
in the Federal Register as an amendment 
of Part 39 of the Federal Aviation 
Regulations (14 CFR Part 39) to make the 
AD effective to all persons who did not 
receive the earlier notifications. 

Differences between the Federal 
Register AD (FRAD) and the 
corresponding emergency AD (EAD) 
letter dated February 11,1980, are: 

Airplane applicability was to 749 
airplanes in the EAD. For previously 
discussed reasons, this is increased to 
1067 airplanes in FRAD. 

Magnetic particle inspection was 
required before and after baking by the 
EAD. This inspection is required only 
after baking by the FRAD because the 
later inspection is the only one 
necessary for safety of an airplane. 

Identification marks on ends of bolts 
and on cradles of nut assemblies were 
required by the EAD. This requirement 
is deleted from the FRAD because the 
identification information in the aircraft 
maintenance record is now considered 
adequate. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 

§ 39.13 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended 
by adding the following new 
Airworthiness Directive: 

Beech.—Applies to the following airplanes 
regardless of the category or categories of 
airworthiness certification: 

Beech model and Serial Numbers 

93— U-40. U-55, U-67, U-73, U-87. U-90 
99A—U-96, U-126 
B99 —U-152, U-153 

AlOO-1 (Military RU-21J)—BB-3 through 


BB-5 

200 (Military RU-21J)—BB-2. BB-8 through 
BB-599, BB-601 through BB-606. BB-608 
through BB-613, BB-620 
A200 (Military C-12A, C-12C}—BC-1 through 
BC-75, BD-1 through BD-30 
A200C (Military UC-12B)—BJ-1 through BJ-8 
20OC—BL—1 through BL-5 
200T—BT-1 through BT-10 
F90—LA-2 through LA-15, LA-22, LA-23, 
LA-25, LA-26. LA-28 

H90 (Military T-44A)—LL-1 through LL-61 
T-34C—GL—2, GL—4 through GL—163 
T-34C-1 —GM-1 through GM-13, GM-15 
through GM-71, GM-78 
34C—GP-1 through GP-6. 

Compliance: Required as indicated. 

In order to assure integrity of attachments 
of the outer wing panels to the wing center 
section, accomplish the following for the left 
and for the right sides of each affected 
airplane: 

(A) Prior to the next flight unless already 
accomplished for compliance with the 
corresponding emergency AD transmitted by 
letter dated February 11,1980 (for Models 99 
and 200 Series) or a communique or service 
instruction specified by Table 1, below, 
accomplish the following at the lower 
forward wing attachment: 

Note.—Hereafter in this AD, the words, 
"barrel nut assembly’', "washer assembly", 
and "bolt" mean the parts and part numbers 
for an airplane as specified by Table 1, 
below: 

BILLING CODE 4910-13-41 
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Table 1 



Airplane Model 

(Read downward) 


99, 99A, B99 

200, A200, A200C, 
200C. 200T. A100-1 

F90, H90 

T-34C-1 

34C. T-34C 


Barrel N 

ut Assembly 

• 

RMLH7940T-144 

or 

113LH7940T-144 

RMLH7940T-162 

or 

113LH7940T-162 

RMLH7940T-144 

or 

113LH7940T-144 

RMLH7940T-162 

or 

113LH7940T-162 


Washer 

Assembly 


90-380019-1 

73757-16-58.6 

73757-14-43.5 

or 

90-380019-1 

73757-16-58.6 


B 

olt 


LWB22-14-46 

LWB22-16-44 

or 

VEP220121-16V44 

LWB22-14-46 

or 

VEP220121-14V46 

NAS636-40 

or 

NAS636-H40 

Tort 

jue, Foot-Pounds, p 

er Paragraph A)ll, 

below 

280 

300 

280 

50-100 on jacks 
then 

375 on wheels 

Beechci 

raft Safety Communi 

que or Service Ins 

tructions 

200-51A 
or 200-52 

200-51A, 200-52 
or C-12-0053 

200-52 or 
T-44A-0038 

200-51A, or 
T-34C-0140, or 
T-34C-1-0074 

Part Number of ; 

applicable Beech Ma 

intenance Manual o 

r Drawing 

Drawing 99-4023 

101-590010-19, 
92-37443-1, 
or 92-37443-2 

(90-590012-13+ 
Suppl. 92-37056) 
or 109-590010-19 

104-590025-5, 
92-37867, 
or 98-37986 



BILLING CODE 4910-13-C 
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1. Remove the bolt, washer assembly and 
barrel nut assembly from the lower forward 
wing attachment. After turning the bolt out of 
the barrel nut assembly, remove the bolt by 
hand without using any tool. Reposition the 
wing as necessary for such removal. 

a. Throughout all action required by this 
AD, keep parts of each washer assembly 
together so that parts of one assembly are not 
intermingled with parts of another assembly. 

b. Thoroughly clean all removed parts with 
naptha or methyl ethyl ketone (MEK), using a 
bristle brush as necessary. Prior to each 
subsequently specified action (until lubricant 
is applied) ascertain that the parts are clean, 
repeating the cleaning process whenever this 
is necessary. 

2. Disassemble the barrel nut assembly 
sufficiently to separate the cradle from the 
threaded body of the nut 

Note.—Hereafter in this AD, the word 
“nut” means the threaded body in the barrel 
nut assembly. 

3. Visually inspect the bolt, nut and cradle 
for reddish rust. Do not classify copper 
residue over cadmium plating as rust 

4. Using a 10X magnifying glass, visually 
inspect each bolt and nut for a pit or a crack 
in steel (not plating) material. For the bolt, 
pay particular attention to the fillet and 
shank, including threads. For the nut. pay 
particular attention to the chamfer (that faces 
the bolt head when installed) and perceptible 
threads adjacent to this chamfer. 

Note.—Refer to Paragraph (A)7„ below: 

5. Bake the bolt and nut continuously for 23 
hours at 350* to 400° Fahrenheit and cool in 
still air. 

8. After accomplishment of Paragraph 

(A)5„ above, use a magnetic particle method 
of Advisory Circular AC43.13-1A to inspect 
the bolt and nut for a crack, paying particular 
attention to locations specified in Paragraph 
(A)4 m above. For the bolt, use a fluorescent 
particle method with approximately 6000 
ampere-turns in a coil to produce longitudinal 
magnetization in the bolt For the nut use any 
magnetic particle method with 500 to 700 
amperes through a central conductor of at 
least 0.8-inch diameter through two nuts to 
produce circular magnetization. Demagnetize 
the bolt and nut after the above inspection. 

7. Replace each rusted, pitted and/or 
cracked nut and bolt and each rusted cradle 
with a new part of a P/N shown by Table 1. 
Obtain the new part(s) from Beech Aircraft 
Corporation. Reassemble the barrel nut 
assembly. (Baking and field inspection of 
these new parts are not necessary). (Caution: 
Do not recadmium plate any of the wing 
attachment components.) 

8. Clean the bore and recessed washer/ 
cradle seat area of the outboard and inboard 
wing fittings with naptha or methyl ethyl 
ketone (“MEK”). Visually inspect these areas 
for burrs, gouges and coining. If any defect is 
found, contact Beech Aircraft Service 
Department, 9709 East Central, Wichita, 
Kansas 67201, telephone (316) 681-7261, 7278, 
8365, or 7656, for rework disposition. 

9. Treat the bore and recessed washer/ 
cradle seat areas of the inboard and outboard 
wing fittings with Alodine 1200 or 1201. 

Allow the alodine coating to dry for 5 
minutes. Wash the coating with water and 
blow dry with air without wiping. 


10. Coat the Alodined areas of the wing 
fittings, the fillet, shank, and threaded portion 
of the bolt, the cradle, and all portions of the 
nut with either clean MIL-C-16173, Grade 2 
compound or clean General Electric G322L 
Versilube. (General Electric Company, 
Silicone Products Department, Waterford, 
New York 12188, can help locate a source of 
G322L Versilube.) 

11. Install the nut assembly along with the 
bolt and washer assembly. For this, except as 
noted below, use procedures in the Beech 
Maintenance Manual, or the Beech Drawing 
that is specified for an airplane by Table 1, 
above. 

a. Reuse of the washer assembly is 
authorized for compliance with this AD. 

b. Position the wing as necessary to allow 
the bolt to be inserted into the fittings by 
hand without the use of any tool. 

c. Use the standard procedure for 
tightening the bolt whenever a new washer 
assembly has been used. 

d. If a used washer assembly is being 
installed, tighten with measured torque as 
specified by Table 1. above, while the 
necessary correction for any adapter is made 
and while the socket does not bear against 
the fitting of the wing center section. Then, 
test the outer center ring of the washer 
assembly with a pin inserted in the test hole, 
and contact Beech Aircraft Service 
Department (See Paragraph A)8., above) if 
the ring rotates. 

e. Coat the entire portion of the bolt that 
projects beyond the nut assembly with 
material (MIL-C-16173 or Versilube) used for 
compliance with Paragraph A)10„ above. 

(B) Prior to approving the airplane for 
return to service, devise a procedure to 
assure that the MIL-C-16173 or Versilube 
used per Paragraph A), above, is not removed 
or destroyed while the airplane is in service 
or being washed. If necessary to accomplish 
this, fabricate and install appropriate 
markings and placarding. 

(C) Between 90 and 110 hours time-in- 
service after accomplishment of action 
specified by Paragraph A) of this AD, check 
bolt tightness, using the same procedure that 
was used for accomplishment Paragraph 
AJ11.C or AJll.d, above. 

(D) Within 3 days after replacing a part in 
accordance with Paragraph A)7., above, 
submit a written report to the Federal 
Aviation Administration via an FAA M or D 
Report (FAA Form 8330-2) or a letter to the 
office specified in Paragraph F), below, and 
send the replaced part(s) to Beech Aircraft 
Corporation. 

(E) A special flight permit in accordance 
with Federal Aviation Regulation 21.197 for a 
flight not exceeding a total of ten hours 
duration is permitted in order to accomplish 
this AD. The nearest FAA Flight Standards 
District Office may be contacted to obtain a 
telegraphic special flight permit. 

(F) Any equivalent method of compliance 
with this AD must be approved by the Chief, 
Wichita Engineering and Manufacturing 
District Office, Federal Aviation 
Administration, Room 238, Terminal Building, 
Mid-Continent Airport, Wichita, Kansas 
67209, telephone (316) 942-4285. 

This amendment becomes effective April 3, 
1980, to all persons except those to whom it 


has already been made effective by an 
airmail letter from the FAA dated February 

11.1980. 

(Secs. 313(a), 601 and 603 of the Federal 
Aviation Act of 1958, as amended (49 U.S.C. 
1354(a), 1421 and 1423); Sec. 6(c) Department 
of Transportation Act (49 U.S.C. 1655(a)); Sec. 
11.89 of the Federal Aviation Regulations (14 
CFR Sec. 11.89)) 

Note.—The FAA has determined that this 
document involves a regulation which is not 
significant under Executive Order 12044, as 
implemented by Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26,1979). 

A copy of it may be obtained by writing to 
FAA, Office of the Regional Counsel, Room 
1558, Central Region, 601 East 12th Street, 
Kansas City, Missiouri 64106. 

Issued in Kansas City, Missouri on March 

18.1980. 

Paul I. Baker, 

Director, Central Region, 

(FR Doc. 80-0594 Filed 3-28-80: 8:45 am) 

BILLING CODE 4910-13-M 


14 CFR Part 39 

[Docket No. 73-CE-13-AD; Amendment 39- 
3732J 

Airworthiness Directives; Beech 
Models 19,23, and 24 Series Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule (revision). 

summary: This amendment revises 
Airworthiness Directive (AD) AD 73-20- 
7, Amendment 39-1728, applicable to 
Beech Models 19, 23 and 24 series 
airplanes by closing out the serial 
number effectivity and eliminating 
repetitive inspections for those aircraft 
which are manufactured or retrofitted 
with a new design forward wing attach 
structure. The amendment is needed 
because the FAA has determined that 
the repetitive inspections for cracks in 
the forward wing attach structure are 
not necessary on those airplanes so 
manufactured or modified. 

EFFECTIVE DATE: March 21,1980. 
addresses: Beechcraft Service 
Instructions Number 0042-031, Rev. II, 
may be obtained from local Beechcraft 
Aviation and Aero Centers or Beech 
Aircraft Corporation, Commercial 
Service Department, 9709 East Central, 
Wichita, Kansas 67201. A copy of the 
Service Instructions is contained in the 
Rules Docket, Office of the Regional 
Counsel, Room 1558, 601 East 12th 
Street, Kansas City, Missouri 64106, and 
Room 916, 800 Independence Avenue. 
S.W., Washington, D.C. 20591. 

FOR FURTHER INFORMATION CONTACT: 

J. W. Burress, Aerospace Engineer, 
Engineering and Manufacturing District 
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Office, FAA, Central Region, Terminal 
Building No. 2299, Room 238, Mid- 
Continent Airport, Wichita, Kansas 
67209; Telephone (316) 942-4219. 

SUPPLEMENTARY INFORMATION: This 
amendment revises Amendment 39- 
1728, AD 73-20-7, which currently 
requires 100 hour repetitive inspections 
for cracks in the forward wing attach 
structure of all Beech Models 19, 23, 24 
and 24R airplanes. After issuing 
Amendment 39-1728, the FAA has 
determined from the Model 23 wing 
fatigue test, that the repetitive 100 hour 
inspections for cracks in the forward 
wing attach structure are not necessary 
on those aircraft that were 
manufactured or retrofitted with a new 
design forward wing attach structure. 
Therefore, the FAA is revising 
Amendment 39-1728 by closing out the 
serial number effectivity and eliminating 
repetitive inspections for those aircraft 
which were manufactured or retrofitted 
with the new design forward wing 
attach structure. In addition, a provision 
for an equivalent method of AD 
compliance is being included. 

Since the amendment is relieving in 
nature and imposes no additional 
burden on any person, notice and public 
procedure hereon are unnecessary and 
the amendment may be made effective 
in less than 30 days after the date of its 
publication in the Federal Register. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
Amendment 39-1728 (38 FR 27045). AD 
73-20-7, § 39.13 of Part 39 of the Federal 
Aviation Regulations (14 CFR § 39.13) is 
amended as follows: 

(1) Revise the applicability statement so 
that it now reads as follows: 

“Beech: Applies to Models A23-19,19A. 
M19A B-19 (Serial Numbers MB-1 
through MB-708); Models 23, A23, A23A. 
B23, C23 (Serial Numbers M-l through 
M-1576); Models A23-24, A24 (Serial 
Numbers MA-1 through MA-368); and 
Models A24R, B24R (Serial Numbers 
MC-2 through MC-282) certified in all 
categories." 

(2) Add the following new paragraph D) 
which reads as follows: 

(t)) When airplanes have been modified by 
installing all of the new wing attach 
structural parts listed under materials in 
Beechcraft Service Instructions No. 0042-031, 
Rev. II, further compliance with this AD is not 
required. 

(3) Add the following new paragraph E) 
which reads as follows: 

(E) Any equivalent method of compliance 
with this AD must be approved by the Chief. 
Engineering and Manufacturing District 
Office, Federal Aviation Administration. 

Room 238, Terminal Building No. 2299, Mid- 
Continent Airport, Wichita, Kansas 67209. 


This amendment becomes effective 
March 21,1980. 

Secs. 313(a), 601 and 603. Federal Aviation 
Act of 1958, as amended. (49 U.S.C. 1354(a) 
and 1423); Sec. 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c)); and 
Sec. 11.89 of the Federal Aviation Regulations 
(14 CFR 11.89). 

Note.—The FAA has determined that this 
document involves a regulation which is not 
significant under Executive Order 12044, as 
implemented by Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26,1979). 

A copy of the final evaluation 
prepared for this document is contained 
in the docket. A copy of it may be 
obtained by writing to FAA, Office of 
the Regional Counsel, Room 1558, 601 
East 12th Street, Kansas City, Missouri 
64106. 

Issued in Kansas City, Missouri, on March 
21,1980. 

Paul ). Baker, 

Director ; Central Region. 

(FR Doc. 80-9685 Filed 3-28-80; &4S ara| 

BIUJNG CODE 4910-13-*! 


14 CFR Part 39 

(Docket No. 80-ASW-12; Arndt 39-3726] 

Airworthiness Directives; Bell 
Helicopter Textron Models 214B and 
214B-1 Helicopters 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD) which 
imposes a 600-hour retirement life on the 
Sprag Clutch, P/N 214-040-808-1, used 
in the Bell Helicopter Textron (BHT) 
Models 214B and 214B-1 helicopters. 
Several instances of clutch failures have 
been reported to the FAA. A 
contributing factor to these failures is 
wear of the clutch sprag alignment cage 
elements resulting in lowered torque 
capability and subsequent sudden 
failure. This AD is needed to prevent a 
clutch failure which will result in the 
loss of engine power to the main rotor 
resulting in a hazardous emergency 
landing. 

dates: Effective March 31.1980. 

Compliance required as indicated in 
body of AD. 

addresses: The applicable service 
bulletins may be obtained from Bell 
Helicopter Textron, Post Office Box 482, 
Fort Worth, Texas 76101. 

A copy of each of the service bulletins 
is contained in the Rules Docket at the 
Office of the Regional Counsel, 
Southwest Region, Federal Aviation 


Administration, 4400 Blue Mound Road, 
Fort Worth. Texas. 

FOR FURTHER INFORMATION CONTACT: 

H. R. Whitlock, Propulsion Section 
(ASW-214), Engineering and 
Manufacturing Branch, Federal Aviation 
Administration, Post Office Box 1689, 
Fort Worth, Texas 76101, telephone (817) 
624-4911. extension 526. 

SUPPLEMENTARY INFORMATION: The FAA 

has determined that the sprag clutch 
may become worn beyond safe limits 
when operated in excess of 600 hours* 
time in service. Since this condition is 
likely to exist or develop on other 
helicopters of the same type design, an 
airworthiness directive is being issued 
which requires periodic replacement of 
the Sprag Clutch. P/N 214-040-808-1, on 
BHT Models 214B and 214B-1 
helicopters. 

Since a situation exists that requires 
the immediate adoption of tHis 
regulation, it is found that notice and 
public procedures hereon are 
impracticable and good cause exists for 
making this amendment effective in less 
than 30 days. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 

§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR § 39.13) is 
amended, by adding the following new 
airworthiness directive: 

Bell Helicopter Textron (BHT): Applies to all 
Models 214B and 214B-1 helicopters 
certificated in all categories that are 
equipped with P/N 214-040-808-1 sprag 
clutches and establishes a 600-hour 
retirement life for these clutches 
(Airworthiness Directive Docket No. 80- 
ASW-12). 

Initial compliance required as indicated: 

To prevent clutch failure which will result 
in the loss of engine power to the main rotor, 
accomplish the following: 

(a) Clutches with more than 500 hours’ time 
in service on the effective date of this AD 
must be removed from service and scrapped 
within the next 100 hours’ time in service. 

(b) Clutches with less than 500 hours’ time 
in service on the effective date of this AD 
must be removed from service and scrapped 
upon reaching 600 hours’ time in service. 

(c) Clutches with unknown time in service 
on the effective date of this AD shall comply 
with the requirements of paragraph (a) of this 
AD. 

(d) Special Flight Permits may be issued in 
accordance with FAR 21.197 and FAR 21.199 
to operate helicopters to a base where this 
AD can be accomplished. 

(e) Equivalent means of compliance with 
this AD may be approved by the Chief, 
Engineering and Manufacturing Branch, Flight 
Standards Division, Southwest Region, 
Federal Aviation Administration, Post Office 
Box 1689, Fort Worth, Texas 76101. 
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Note.—BHT Alert Service Bulletin No. 214- 
79-8. dated December 12.1979, pertains to 
this subject. 

This amendment becomes effective 
March 31,1980. 

(Secs. 313(a), 601, and 603, Federal Aviation 
Act of 1958. as amended (49 U.S.C. 1354(a), 
1421, and 1423); Sec. 8(c). Department of 
Transportation Act (49 U.S.C. 1855(c)); 14 
CFR 11.89) 

Issued in Fort Worth, Texas, on March 14, 

1980. 

C. R. Melugin, Jr.. 

Director, Southwest Region. 

JFK Doc. 80-9592 Filed 3-28-80: 8 45 am) 

BILLING CODE 4010-13-11 


14 CFR Part 39 

(Docket No. 80-CE-11-AD; Arndt 39-3727) 

Airworthiness Directives; Cessna 
Model 404 Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: This Amendment adopts a 
new Airworthiness Directive (AD), 
applicable to certain Cessna Model 404 
airplanes. The AD requires that elevator 
trim tab actuator screw assemblies must 
be replaced within 25 hours time-in- 
service thereafter and each 150 hours 
time-in-service thereafter. In addition, it 
requires check for misalignment of the 
elevator trim tab actuator to the tab 
horn. If the inboard/outboard 
misalignment is out of tolerance, the 
elevator trim tab bracket must be 
replaced. Finally, a tachometer decal 
must be installed restricting the lower 
limit of the engine's normal operating 
range to 1,750 RPM. This action will 
better ensure the integrity of the 
elevator trim tab actuator screw 
assemblies. Breakage of the screw 
assemblies in flight could result in a free 
elevator trim tab with resultant possible 
flutter. 

effective date: April 3,1980. 

compliance: As prescribed in the body 

of the AD. 

addresses: Cessna Multi-engine 
Customer Care Service Information 
Letter ME80-2, Revision 2, dated March 
14,1980, applicable to this AD, may be 
obtained from Cessna Aircraft 
Company, Marketing Division, 

Attention; Customer Service 
Department. Wichita, Kansas 67201; 
telephone (316) 685-9111. A copy of this 
Service Information Letter is contained 
in the Rules Docket, Office of the 
Regional Counsel, Room 1558, 601 E. 

12th Street, Kansas City, Missouri 64106, 


and Room 916, 800 Independence 
Avenue. S.W., Washington. D.C. 20591. 

FOR FURTHER INFORMATION CONTACT: 

Lawrence S. Abbott, Aerospace 
Engineer, Wichita Engineering and 
Manufacturing District Office, FAA. 
Central Region. Room 238, Terminal 
Building, No. £299, Mid-Continent 
Airport, Wichita, Kansas 67209; 
telephone (316) 942-4219. 

supplementary information: A recent 
incident occurred where a Cessna 
Model 404 airplane encountered in-flight 
vibration. The airplane was landed 
safely. During a post-flight inspection, 
the left elevator trim tab actuator screw 
assembly was found broken. 
Metallurgical investigation of the screw 
assembly found the failure to be due to 
high-cycle (low-stress) fatigue. To 
correct this condition, the manufacturer 
has issued Cessna Multi-engine 
Customer Care Service Information 
Letter ME80-2, Revision 2, dated March 
14,1980, which provides for checking 
and correcting the elevator trim tab 
actuator system for proper alignment. If 
the misalignment is out of tolerance, the 
elevator trim tab actuator bracket must 
be replaced with a new bracket. The 
screw assemblies must be replaced 
every 150 hours time-in-service and a 
temporary tachometer placard installed 
per the Service Letter. 

The FAA has determined that a free 
or partially free elevator trim tab could 
result in an unsafe condition. 
Accordingly, since this condition is 
likely to develop in the elevator trim tab 
actuator screw assemblies installed on 
other airplanes of the same type design, 
an AD is being issued applicable to 
Cessna Model 404 airplanes. The AD 
makes compliance with provisions of 
the Cessna Service Multi-engine 
Customer Care Service Information 
Letter ME80-2, Revision 2, mandatory. 

The FAA has determined that there is 
an immediate need for a regulation to 
assure safe operation of the affected 
airplanes. Therefore, notice and public 
procedure under 5 U.S.C. 553(b) is 
impracticable and contrary to the public 
interest and good cause exists for 
making the amendment effective in less 
than thirty (30) days after the date of 
publication in the Federal Register. 

Adoption of the Amendment 

Accordingly, and pursuant to the 
authority delegated to me by the 
Administrator. $ 39.13 of the Federal 
Aviation Regulations (14 CFR § 39.13) is 
amended by adding the following new 
Air Worthiness Directive. 

Cessna: Applies to Model 404 (Serial 
Numbers 404-0001 airplanes and on). 


Compliance: Required as indicated, unless 
already accomplished. 

To ensure the structural integrity of the 
elevator trim tab actuator screw assemblies 
in accordance with the provisions of Cessna 
Multi-engine Customer Care Service 
Information Letter. ME80-2, Revision 2, dated 
March 14.1980, accomplish the following: 

(A) On all airplanes with 150 hours or more 
time-in-service, or upon reaching 150 hours 
time in service, within the next 25 hours time- 
in-service after the effective date of this AD 
and each 150 hours time-in-service thereafter, 
replace both left and right elevator trim tab 
actuator screw assemblies with new screw 
assemblies. 

(B) On Serial Numbers 404-0001 through 
404-0613 airplanes, within the next 25 hours 
time-in-service after the effective date of this 
AD: 

(1) Disconnect the aft end of Cessna P/N 
5815160-1 pushrod from the trim tab horn and 
check the elevator trim tab pushrod end for 
inboard/outboard alignment at the pushrod 
attachment to the elevator trim tab horn for 
both left and right hand trim tabs. If the 
misalignment does not exceed .12-inch, no 
further action for replacing the elevator trim 
tab actuator bracket per this AD is required. 

(2) If the Cessna P/N 5815160-1 pushrod 
has to be forced more than .12 inches 
inboard/outboard to align with the tab horn 
for installation of the bolt during the checks 
required by Paragraph A of this AD. remove 
the elevator trim tab actuator bracket and 
replace it with a new part. 

(3) Install a decal on the tachometer which 
restricts the lower end of the normal engine 
operating range to 1750 RPM and operate the 
airplane in accordance with this limitation. 

(C) Aircraft may be flown in accordance 
with Federal Aviation Regulation 21.197 to a 
location where the provisions of this AD can 
be accomplished. 

(D) Any equivalent method of compliance 
with this AD must be approved by the Chief. 
Wichita Engineering and Manufacturing 
District Office, Federal Aviation 
Administration, Room 238, Terminal Building 
No. 2299, Mid-Continent Airport. Wichita. 
Kansas 67209, telephone (316) 942-4285. 

This Amendment becomes effective 
April 3,1980. 

Secs. 313(a). 601 and 603, Federal Aviation 
Act of 1958, as amended (49 U.S.C. 1354(a), 
1421, and 1423); Sec. 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c)); and 
Sec. 11.89 of the Federal Aviation Regulations 
(14 CFR 11.89). 

Note: The FAA has determined that this 
document involves a regulation which is not 
significant under Executive Order 12044, a 9 
implemented by DOT Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26.1979). 

A copy of the final evaluation for this 
document is contained in the docket. A copy 
of it may be obtained by writing to Federal 
Aviation Administration. Central Region. 
Office of the Regional Counsel. ACE-7, Attn: 
Rules Docket Clerk, 601 East 12th Street. 
Kansas City. Missouri. 
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Issued in Kansas City. Missouri, on March 
17.1980. 

Paul). Baker, 

Director, Central Region. 

|FR Doc. 80-9593 Filed 3-28-80; 8:45 ami 

BILLING CODE 4910-13-M 


14 CFR Part 39 

lDocket No. 80-SW-3; Arndt. 39-3725] 

Airworthiness Directives; Mooney 
Aircraft Corporation Model M20J 
Airplanes 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Final rule._ 

summary: On February 14,1980, an 
airmail letter airworthiness directive 
(AD) was issued and made effective to 
all known operators of Mooney Model 
M20J airplanes. This AD requires a 
visual inspection of the oil pressure 
transducer and its fittings for clearance 
and oil leakage on Mooney Aircraft 
Corporation Model M20J airplanes. The 
AD is needed to prevent total loss of 
engine oil due to the incorrect 
installation of the oil pressure 
transducer resulting in its contacting the 
engine mount or stripping the threads on 
its mounting elbow either of which could 
result in its separation from the engine. 
This condition still exists and the AD is 
hereby published in the Federal Register 
to make it effective to all persons. 
dates: Effective March 31,1980, and 
was effective upon receipt of the airmail 
letter dated February 14,1980, for ail 
recipients of the airmail letter. 

Compliance required before further 
flight after the effective date of this AD. 
unless already accomplished. 

FOR FURTHER INFORMATION CONTACT: 
Martin J. Saunders, Propulsion Section 
(ASW-214). Engineering and 
Manufacturing Branch, Flight Standards 
Division, Southwest Region, Federal 
Aviation Administration, Post Office 
Box 1689, Fort Worth, Texas 76101; 
telephone (817) 624-^4911, extension 525. 
SUPPLEMENTARY INFORMATION: A 
Mooney Model M20J airplane tost total 
engine oil in flight due to the Rochester 
Model 3060-18 oil pressure transducer 
and its fittings stripping free from the 
engine. Therefore, the FAA has 
determined that an incorrectly 
positioned oil pressure transducer 
would contact the engine mount during 
engine start up and shut down which 
would damage the transducer or strip 
the threads at one or more of the fittings 
causing total loss of engine oil. Since 
this condition is likely to exist or 
develop on other airplanes of the same 


type design, an airmail letter AD was 
issued which required a one time visual 
inspection of the oil pressure transducer 
and its fittings for clearance with the 
engine mount on Mooney Aircraft 
Corporation Model M20J airplanes. 

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
public procedure hereon are 
impracticable and good cause exists for 
making this amendment effective in less 
than 30 days. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 

§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR § 39.13) is amended 
by adding the following new 
airworthiness directive: 

Mooney: Applies to Model M20J airplanes 
Serial Numbers 24-0084, 24-0378 through 
24-0906. 24-0908 through 24-0925, 24- 
0927 through 24-0942, and 24-0946 
(Airworthiness Directive Docket No. 00- 
SW-3]. 

Compliance is required before further flight 
unless already accomplished, except that the 
airplane may be flown in accordance with 
FAR 21.197 to a base where the inspection 
can be accomplished. 

To prevent total loss of engine oil, 
accomplish the following; 

(а) Remove the top cowl and inspect the 
positioning of the Rochester Model 3060-18 
oil pressure transducer and the condition of 
the two 45-degree elbows as follows: 

(1) Clean the oil pressure transducer fitting 
and the two 45-degree fittings with an oil 
soluble solvent. 

(2) Inspect the Rochester Model 3060-18 oil 
pressure transducer for any evidence of 
contact with the engine mount. If damage is 
present, remove and replace it before 
verifying the clearance outlined in paragraph 
(a)(3). 

(3) Verify a minimum of 0.40 inch clearance 
between the Rochester Model 3060-18 oil 
pressure transducer body and the upper right 
hand engine mount ring and between the 
Rochester Model 3060-18 oil pressure 
transducer and the two 45-degree elbow 
fittings and the engine mount tube. If any 
clearance is less than 0.40 inch, rotate the oil 
pressure transducer and its fittings to obtain 
this minimum clearance. 

Note.—Measure the 0.40 inch in an arc 
perpendicular to the crankshaft centerline. 
When this clearance exists the oil pressure 
transducer is almost contacting the vacuum 
pump body. 

(4) Start and operate the engine until it is 
warm enough to respond smoothly to throttle 
changes (monitor oil temperature and 
cylinder head temperature gauges to maintain 
temperatures within limits), then stop the 
engine. 

(5) Inspect the oil pressure transducer and 
its fittings for any signs of oil leakage. 

(б) If any signs of oil leakage are detected, 
remove and replace the leaking component 
before further flight. 


(b) Any alternate equivalent method of 
compliance with this airworthiness directive 
must be approved by the Chief, Engineering 
and Manufacturing Branch, Flight Standards 
Division, Southwest Region, Federal Aviation 
Administration. 

This amendment becomes effective 
March 31,1980, and was effective upon 
receipt of the airmail letter dated 
February 14,1980, for all recipients of 
the airmail letter. 

(Secs. 313(a), 601. and 603, Federal Aviation 
Act of 1958. as amended (49 U.S.C. 1354(a), 
1421, and 1423): Sec. 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c)); 14 
CFR 11.89) 

The Federal Aviation Administration 
has determined that this document does 
not contain a major proposal requiring 
preparation of an Economic Impact 
Statement under Executive Order 11821, 
as amended by Executive Order 11949, 
and OMB Circular A-107. 

Issued in Fort Worth, Texas on March 14, 
1980. 

C. R. Melugin, Jr., 

Director, Southwest Region. 

|FR Doc 80-8591 Filed 3-28-80. 8 45 am) 

BILUNG CODE 4910-13-M 


14 CFR Part 39 

(Docket No. 80-WE-13-AD; Arndt 39-3731J 

Airworthiness Directives; Pacific 
Inflatables Co., Division of Industrial 
Covers, Inc., Model 4000 Series 
Flotation Device 

AGENCY: Federal Aviation 
Administration (FAA) DOT. 
action: Final rule._ 

summary: This amendment adopts a 
new airworthiness directive (AD) which 
requires removal from service of over¬ 
age flotation devices manufactured by 
Pacific Inflatables Company, Division of 
Industrial Covers, Inc. The AD is 
prompted by reports of failure of the 
flotation device encountered during 
testing of five units. 

DATES: Effective April 7,1980. 

Compliance schedule—Initial 
compliance required within 10 days’ 
time in service from the effective date of 
this AD. 

FOR FURTHER INFORMATION CONTACT: 

Jerry Presba, Executive Secretary, 
Airworthiness Directive Review Board, 
Federal Aviation Administration, 
Western Region, P.O. Box 92007, World 
Way Postal Center, Los Angeles. 
California 90009. Telephone: (213) 536- 
6351. 

SUPPLEMENTARY INFORMATION: There 

have been reports of tests of the Pacific 
Inflatables P/N 4000 flotation device 
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which resulted in tearing of the device 
during donning after inflation. It has 
been determined that the Pacific 
Inflatables Company P/N 4000 and 
4000E flotation devices have not been 
manufactured since March 1970, and 
that a retirement life (extended) of 6 Vi 
years has been established. Since this 
condition is likely to exist or develop on 
other products of the same type design, 
an airworthiness directive is being 
issued which requires removal from 
service of Pacific Inflatables Company, 
Division of Industrial Covers, Inc., P/N 
4000 and 4000E flotation devices. 

Since a situation exists that requires 
immediate adoption of this regulation, it 
is found that notice and public 
procedure hereon are impracticable and 
good cause exists for making this 
amendment effective in less than 30 
days. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 

§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended, 
by adding the following new 
airworthiness directive: 

Pacific Inflatables Company: P/N 4000 and 
P/N 4000E Series flotation devices. 

Compliance is required as indicated. 

To prevent the possible failure of the 
flotation device due to excessive age, 
accomplish the following: 

a. Within 10 days’ time in service from the 
effective date of this AD. remove from 
service all Pacific Inflatables Company P/N 
4000 and 4000E flotation devices. 

b. As of the effective date of this AD. 

Pacific Inflatables Company P/N 4000 or 
4000E flotation devices are not eligible for 
installation in aircraft. 

This amendment becomes effective 
April 7,1980. 

(Secs. 313(a), 601, and 603. Federal Aviation 
Act of 1956. as amended (49 U.S.C. 1354(a), 
1421, and 1423); Sec. 6(c) Department of 
Transportation Act (49 U.S.C. 1655(c)); and 14 
CFR 11.89) 

Issued in Los Angeles, California on March 

20.1980. 

James V. Nielsen, 

Acting Director, FAA Western Region. 

(FR Doc. 80-9584 Filed 3-28-80; 8:45 am] 

BIUJNG CODE 4910-13-11 


14 CFR Part 39 

[Docket No. 80-CE-13-AD; Amendment 39- 

3730] 

Airworthiness Directives; Beech 
Models 76 and 77 Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 
action : Final rule. 


SUMMARY: This amendment adopts a 
new Airworthiness Directive (AD), 
applicable to certain Beech Models 76 
and 77 airplanes. The AD requires 
within 25 hours time-in-service that 
drain holes be drilled in the rudder skins 
to release trapped water and an 
inspection of the rudder for this 
condition before each flight until the 
modification is accomplished. This 
action is necessary to prevent an 
accumulation of water in the rudder 
from creating an unbalanced condition 
of the rudder which could result in 
flutter within the speed range of the 
airplanes. 

EFFECTIVE DATE: April 3, 1980, to all 
persons except those to whom it has 
already been made effective by airmail 
letter from the FAA dated March 12, 
1980. 

compliance schedule: As prescribed in 
die body of the AD. 
addresses: Class I Beechcraft Service 
Instructions No. 1116, applicable to this 
AD, may be obtained from local 
Beechcraft Aviation and Aero Centers 
or Beech Aircraft Corporation, 
Commercial Service Department, 9709 
East Central, Wichita, Kansas 67201. A 
copy of the Service Instructions is 
contained in the Rules Docket, Office of 
the Regional Counsel, Room 1558, 601 
East 12th Street, Kansas City, Missouri 
64106, and Room 916, 800 Independence 
Avenue, S.W., Washington, D.C. 20591. 
FOR FURTHER INFORMATION CONTACT. 

J. W. Burress Aerospace Engineer, 
Engineering and Manufacturing District 
Office, FAA, Central Region, Terminal 
Building No. 2299, Room 238, Mid- 
Continent Airport, Wichita, Kansas 
67209; Telephone (316) 942-4219. 
SUPPLEMENTARY INFORMATION: Reports 
have been received showing that water 
has been trapped in the rudders of 
Beech Models 76 and 77 airplanes. 
Investigation revealed that the water 
had been trapped in the rudder because 
the drain holes in the rudders were 
bonded over during manufacturing. 
Entrapped water in the rudder can 
produce an unbalanced rudder condition 
which can result in flutter within the 
speed range of the airplanes. The 
manufacturer has issued Beechcraft 
Service Instructions No. 1116 
recommending inspection for entrapped 
water before each flight until the rudder 
and rudder trim tab (if installed) are 
modified with additional drain holes per 
Beechcraft Service Instructions No. 1116. 
The FAA determined that this is an 
unsafe condition that may exist in other 
airplanes of the same type design. It was 
also determined that an emergency 
condition existed, that immediate 
corrective action was required and that 


notice and public procedure thereon was 
impractical and contrary to the public 
interest. Accordingly, the FAA notified 
all known registered owners of the 
airplanes affected by this AD by airmail 
letter dated March 12,1980. The AD 
became effective as to these individuals 
upon receipt of that letter. Since the 
unsafe condition described herein may 
still exist on other Beech Models 76 and 
77 airplanes, the AD is being published 
in the Federal Register as an amendment 
to Part 39 of the Federal Aviation 
Regulations (14 CFR Part 39) to make it 
effective to all persons who did not 
receive the letter notification. 

Adoption of the Amendment 

PART 39—AIRWORTHINESS 
DIRECTIVES 

Accordingly, pursuant to the authority 
delegated to me by the Administator, 

§ 39.13 of the Federal Aviation 
Regulations (14 CFR 5 39.13) is amended 
by adding the following new 
Airworthiness Directive. 

BEECH: Applies to Model 76 (Series 
Numbers ME-1 through ME-252, ME- 
254. ME-256 through ME-261, ME-263 
through ME-267, ME-269 through ME- 
274, ME-279, ME-283, ME-284, ME- 
286, ME-288 through ME-295, ME-297, 
ME-299, ME-300, ME-302 through 
ME-307, ME-309, ME-311 through 
ME—313, ME-315 and ME—316) and 
Model 77 (Serial Numbers WA-1 
through WA-76) airplanes certified in 
all categories. 

compliance: Required as indicated 
unless already accomplished. To 
prevent a possible unbalanced rudder 
condition that could induce flutter, 
accomplish the following: 

(A) Prior to further flight fabricate 
and install a temporary placard in plain 
view of the pilot which reads as follows: 
“BEFORE EACH FLIGHT CHECK 
RUDDER AND RUDDER TRIM TAB (IF 
INSTALLED) FOR TRAPPED WATER 
BY: (1) MOVING RUDDER RAPIDLY 
USING RUDDER PEDALS AND 
HAVING A SECOND PERSON LISTEN 
FOR SOUND OF WATER (IF AMBIENT 
TEMPERATURE IS LESS THAN 32° F 
MOVE AIRPLANE TO HEATED 
HANGAR UNTIL ANY POSSIBLE 
WATER ACCUMULATION HAS 
MELETED) (2) DO NOT OPERATE 
AIRCRAFT UNTIL TRAPPED WATER 
IS REMOVED” and comply with the 
instructions in said placard. 

(B) Within the next 25 hours time-in¬ 
service, (1) incorporate additional 
drainage in the rudder and rudder trim 
tab (if installed) by drilling new drain 
holes and (2) seal gaps in the top of the 
rudder and trim tab (if installed), all in 
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accordance with Beechcraft Service 
Instructions No. 1116. 

(C) When Paragraph B) has been 
accomplished, Paragraph A) is no longer 
applicable. 

(D) the airplane may be flown in 
accordance with FAR 21.197 to a 
location where Paragraph B) can be 
accomplished, provided there is no 
trapped water in the rudder and trim tab 
(if installed). 

(E) Any equivalent method of 
compliance with this letter must be 
approved by the Chief, Engineering and 
Manufacturing District Office, Federal 
Aviation Administration, Room 238, 
Terminal Building No. 2299, Mid- 
Contient Airport, Wichita, Kansas 67209. 

This amendment becomes effective on 
April 3,1980, to all persons except those 
to whom it has already been made 
effective by an airmail letter from the 
FAA dated March 12,1980. 

(Secs. 313(a), 601 and 603 of the Federal 
Aviation Act of 1958, as amended, (49 U.S.C. 
1354(a), 1421 and 1423); Sec. 6(c) Department 
of Transportation Act (49 U.S.C. 1655(c)); Sec. 
11.89 of the Federal Aviation Regulations (14 
CFR Sec. 11.89)) 

Note: The FAA has determined that this 
document involves a regulation which is not 
significant under Executive Order 12044, as 
implemented by Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26,1979). 

A copy of the final evaluation prepared for 
this document is contained in the docket. A 
copy of it may be obtained by writing to 
FAA, Office of Regional Counsel. Room 1558, 
Central Region. 601 East 12th Street. Kansas 
City, Missouri 64106. 

Issued in Kansas City. Missouri, on March 
19,1980. 

John E. Shaw, 

Acting Director, Central Region. 

(FR Doc. 00-9626 Filed 3-20-80; 8:45 am) 

BILLING CODE 4910-13-W 


14 CFR Part 39 

(Docket No. 80-CE- 12-AD; Amendment 39- 
3729 J 

Airworthiness Directives; Beech Model 
77 Airplanes 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Final rule. 

summary: This amendment adopts a 
new Airworthiness Directive (AD), 
applicable to certain Beech Model 77 
airplanes. The AD requires replacement 
of the two-piece aileron bearing (P/N 
108-130010-17) with a one-piece bushing 
(P/N 108-16001Q-39). This action is 
necessary to prevent a failed portion of 
one of the aileron bearing segments from 
wedging under the other bearing shell. If 


this condition is not corrected, it may 
result in increased aileron control forces 
or jamming of the aileron and loss of 
aileron control. 

EFFECTIVE DATE: April 3,1980. 
compliance: Within the next 25 hours 
time-in-service after the effective date of 
this AD. 

addresses: Beechcraft Service 
Instructions No. 1119, applicable to this 
AD, may be obtained from local 
Beechcraft Aviation and Aero Centers 
or Beech Aircraft Corporation, 
Commercial Service Department, 9709 
East Central, Wichita, Kansas 67201. A 
copy of the Service Instructions is 
contained in the Rules Docket, Office of 
the Regional Counsel, Room 1558, 601 
East 12th Street, Kansas City, Missouri 
64106, and Room 916, 800 Independence 
Avenue SW., Washington, D.C. 20591. 
FOR FURTHER INFORMATION CONTACT: 

J. W. Burress, Aerospace Engineer, 
Engineering and Manufacturing District 
Office, FAA, Central Region, Room 238, 
Terminal Building No. 2299, Mid- 
Continent Airport, Wichita, Kansas 
67209; Telephone (316) 942-4219. 
SUPPLEMENTARY INFORMATION: There 
has been one reported occurrence 
involving a Beech Model 77 airplane 
where operation of the ailerons became 
extremely stiff during flight. The pilot 
was able to move the controls 
sufficiently to land the airplane. After 
the ailerons were removed from the 
airplane, a portion of one of the right 
hand aileron bearings was found to 
have broken off and wedged under the 
remaining bearing shell resulting in 
increased aileron control force. To 
correct this condition, the manufacturer 
has issued Beechcraft Service 
Instructions No. 1119, which 
recommends replacement of the two- 
piece aileron bearing with a one-piece 
bushing within 10 hours time-in-service. 

Accordingly, since the unsafe 
condition described herein is likely to 
exist or develop on other airplanes of 
the same type design, the FAA is issuing 
an AD, applicable to certain Beech 
Model 77 airplanes, making mandatory 
the replacement of the aileron bearings 
(P/N 108-130010-17) with an aileron 
bushing (P/N 108-160010-39) in 
accordance with Beechcraft Service 
Instructions 1119. The Agency has 
evaluated the service history and 
consequences of the cited failure and 
determined that an AD compliance time 
of 25 hours may be established without 
compromising safety. Accordingly, the 
AD compliance time will so indicate. 

Since a situation exists that requires 
the expeditious adoption of this 
regulation, it is found that notice and 
public procedure hereon are 


impracticable, and good cause exists for 
making this amendment effective in less 
than 30 days. 

Adoption of the Amendment 

PART 39—AIRWORTHINESS 
DIRECTIVES 

In consideration of the foregoing, and 
pursuant to the authority delegated to 
me by the Administrator, § 39.13 of Part 
39 of the Federal Aviation Regulations 
(14 CFR 39.13) is amended by adding the 
following new Airworthiness Directive; 
BEECH: Applies to Model 77 (Serial 
Numbers WA-1 through WA-78, WA- 
80 through WA-86, and WA-88) 
certificated in all categories. 
COMPLIANCE: Required as indicated 
unless already accomplished. 

To prevent excessive aileron control 
forces or jamming of the aileron control 
system, within the next twenty-five (25) 
hours time-in-service after the effective 
date of this AD accomplish the 
following: 

(A) Replace the aileron bearings (P/N 
108-130010-17) with aileron bushings (P/ 
N 108-160010-39) in accordance with 
procedures set forth in Beechcraft 
Service Instructions No. 1119. 

(B) Aircraft may be flown in 
accordance with FAR 21.197 to a 
location where this AD can be 
accomplished. 

(C) Any equivalent method of 
compliance with this AD must be 
approved by the Chief, Engineering and 
Manufacturing District Office, Federal 
Aviation Administration, Room 238, 
Terminal Building No. 2299, Mid- 
Continent Airport, Wichita, Kansas 
67209. 

This amendment becomes effective 
April 3,1980. 

(Secs. 313(a), 601 and 603, Federal Aviation 
Act of 1958, as amended, (49 U.S.C. 1354(a), 
and 1423); Sec. 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c)); and 
Sec. 11.89 of the Federal Aviation Regulations 
(14 CFR 11.89)). 

Note.—The FAA has determined that this 
document involves a regulation which is not 
significant under Executive Order 12044. as 
implemented by Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26.1979). 

A copy of the final evaluation prepared for 
this document is contained in the docket. A 
copy of it may be obtained by writing to 
FAA. Office of the Regional Counsel, Room 
1558, 601 East 12th Street, Kansas City, 
Missouri 64106. 

Issued in Kansas City, Missouri, on March 
19,1980. 

John E. Shaw, 

Acting Director, Central Region. 

(FR Doc. 80-9625 Filed 3-28-00. 8:45 am) 

BILUNG CODE 4910-13-M 
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Federal Aviation Adminstration 
14 CFR Part 71 

(Airspace Docket No. 80-AAL-1] 

Designation of Federal Airways, Area 
Low Routes, Controlled Airspace, and 
Reporting Points; Alteration of 
Anchorage, Alaska (Merrill Field/ 
Elmendorf AFB) Control Zone 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: This action alters the 
Anchorage, Alaska (Merrill Field/ 
Elmendorf AFB) control zone by 
redesignating that control zone as a 
separate control zone for each airport. 
The establishment of separate control 
zones will enhance the efficient use of 
the airspace by allowing the reported 
ceiling at each airport to govern 
operations within that particular 
airport's control zone. This action is 
necessary because of the increasing 
number of delays, at both airports, 
caused by the weather at Merrill Field 
Airport governing operations at 
Elmendorf AFB. The coordinates 
locating the geographical center of 
Elmendorf AFB and Merrill Field have 
been revised and this rule also reflects 
that change. 

EFFECTIVE DATE: 0901 GMT. July 10. 

1980. 

FOR FURTHER INFORMATION CONTACT: 

jerry Wylie, Operations, Procedures, 
and Airspace Branch, Air Traffic 
Division, Federal Aviation 
Administration, Box 14, 701 C Street, 
Anchorage, Alaska 99513, telephone 
(907) 271-5903. 

SUPPLEMENTARY INFORMATION: The 

intended effect of this action is to 
improve the efficient use airspace by 
correcting a situation which caused the 
reported ceiling of one airport to govern 
operations at the other airport, causing 
unnecessary delay at both airports. 
Establishing separate control zones will 
allow the reported ceiling at each 
airport to govern operations within the 
respective airports control zone. This 
action will reduce the present volume of 
controlled airspace by eliminating a 
small portion of the zone between 3 and 
5 miles east of Merrill Field. 

History 

On February 7,1980. the Federal 
Aviation Administration published a 
Notice of Proposed Rule Making (45 FR 
8311) which proposed to amend Section 
71.171 of Part 71 of the Federal Aviation 


Regulations (14 CFR 71.171) so as to 
alter the Anchorage, Alaska (Merrill 
Field/Elmendorf AFB) control zone by 
designating separate control zones for 
each airport. Interested persons were 
invited to participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No objections were received as a result 
of the Notice of Proposed Rule Making. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 

$ 71.171 of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) as 
republished (43 FR 356) is amended, 
effective 0901 GMT. July 10,1980. by 
redesignating the Anchorage, Alaska 
(Merrill Field/Elmendorf AFB) control 
zone as follows: 

Under § 71.171: “Anchorage, Alaska 
(Merrill Field). Within a 3-mile radius of 
Merrill Field (lat. 61* 13.(TN. long. 149* 

50.4'W) excluding that portion north of a line 
beginning at lat. 01* 12JTK long. 149° 55.7'W 
direct to lat. 01* 13.0'N, long. 149* 53.5'W, 
direct to lat. 01* 13.5'N, long. 149* 45.1'W." is 
added. 

Under | 71.171: “Anchorage, Alaska 
(Elmendorf AFB). Within a 5-mile radius of 
Elmendorf AFB (lat 01* 15.2'N, long. 149* 
47.5'W); within 2-mile each side of the 
Elmendorf ILS localizer course extending 
from the 5-mile radius zone to a point 7.5 
miles from the localizer antenna, excluding 
those portions within the Anchorage (Bryant 
AAF) and Anchorage (Merrill Field) Control 
zones and the portion south of a line drawn 
between lat. 01* 13.5'N. long. 149* 45.1'W 
direct to lat. 01* 13.9'N, long. 149* 43'W.“ is 
added. 

(Sec. 307(a) of the Federal Aviation Act of 
1958 (49 U.S.C 1348(a)); Sec. 0(C) of the 
Department of Transportation Act (49 U.S.C 
1655(c)): and 14 CFR 11.09) 

Note.—The FAA has determined that this 
document involves a regulation which is not 
significant under Executive Order 12044, as 
Implemented by DOT Regulatory Policies and 
Procedures (44 FR 1134, February 20.1979). 
Since this regulatory action involves an 
established body of technical requirements 
for which frequent and routine amendments 
are necessary to keep them operationally 
current and promote safe (light operations, 
and anticipated impact is so minimal that this 
action does not warrant preparation of a 
regulatory evaluation. 

Issued in Anchorage, Alaska on March 19. 
1980. 

Robert L. Faith, 

Director. Alaskan Region. 

(FR Doc. 80-9580 Filed S-28-80: 8 45 am| 

BILLING COOE 4910- 13-M 


14 CFR Part 71 

(Airspace Docket No. BO-ASW-8] 

Designation of Federal Airways, Area 
Low Routes, Controlled Airspace, and 
Reporting Points; Alteration of 
Transition Area: Buffalo, Okla. 

agency: Federal Aviation 
Administration (FAA). DOT. 

action: Final rule. 

summary: The nature of the action 
being taken is to alter the transition area 
at Buffalo, Okla. The intended effect of 
the action is to provide additional 
controlled airspace for aircraft 
executing instrument approach 
procedures to the Buffalo Municipal 
Airport. The circumstance which 
created a need for the action is that a 
review of the current transition area 
revealed that the controlled airspace is 
not properly described and inadequate 
for the protection of aircraft executing 
instrument approach procedures. In 
addition, higher performance aircraft are 
utilizing the airport which requires 
additional controlled airspace. 

EFFECTIVE DATE: May 15. 1980. 

FOR FURTHER INFORMATION CONTACT: 

Manuel R. Hugonnett, Airspace and 
Procedures Branch (ASW-636), Air 
Traffic Division, Southwest Region, 
Federal Aviation Administration, P.O. 
Box 1689, Fort Worth. Texas 76101; 
telephone 817-624-4911, extension 302. 

SUPPLEMENTARY INFORMATION: 

History 

On January 28,1980, a notice of 
proposed rule making was published in 
the Federal Register (45 FR 445) stating 
that the Federal Aviation 
Administration proposed to alter the 
Buffalo. Okla., transition area. 

Interested persons were invited to 
participate in this rule making 
proceeding by submitting written 
comments on the proposal to the Federal 
Aviation Administration. Comments 
were received without objections. 

Except for editorial changes this 
amendment is that proposed in the 
notice. 

The Rule 

This amendment to Subpart G of Part 
71 of the Federal Aviation Regulations 
(14 CFR 71) alters the Buffalo, Okla., 
transition area. This action provides 
controlled airspace from 700 feet above 
the ground for the protection of aircraft 
executing established instrument 
approach procedures to the Buffalo 
Municipal Airport. 
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Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
Subpart G. 71.181, of Part 71 of Federal 
Aviation Regulations (14 CFR Part 71) as 
republished (45 FR 445) is amended, 
effective 0901 GMT, May 15,1980, as 
follows: 

Buffalo, Okla. 

That airspace extending upward from 700 
feet above the surface within a 6.5-mile 
radius of the Buffalo Municipal Airport, 
Buffalo, Ok., (latitude 36*51'45"N., longitude 
99*37'00"W.) within 3 miles each side of the 
109° bearing from the Buffalo NDB (latitude 
36*5T48 ,, N. t longitude 99*37'05"W.) extending 
from the 6.5-mile radius to 8.5 miles east of 
the NDB. 

(Sec. 307(a), Federal Aviation Act of 1958 (49 
U.S.C. 1348(a); and Sec. 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c)))) 

Note.—The FAA has determined that this 
document involves a regulation which is not 
significant under Executive Order 12044. as 
implemented by DOT Regulatory Policies and 
Procedures (44 FR 11034; February 28.1979). 
Since this regulatory action involves an 
established body of technical requirements 
for which frequent and routine amendments 
are necessary to keep them operationally 
current and promote safe flight operations, 
the anticipated impact is so minimal that this 
action does not warrant preparation of a 
regulatory evaluation. 

Issued in Fort Worth. Tex., on March 20, 
1980. 

F. E. Whitfield, 

Acting Director. Southwest Region . 

(FR Doc. 80-8579 Filed 3-28-60; 8:45 am] 

BILLING CODE 4910-13-M 


14 CFR Part 71 

[Airspace Docket No. 79-WE-15] 

Designation of Federal Airways, Area 
Low Routes, Controlled Airspace, and 
Reporting Points; Establishment of 
Transition Area 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: This amendment designates a 
transition area at Hawthorne, Nevada. 
The transition area is necessary to 
provide controlled airspace for arrival/ 
departure operations in the Hawthorne, 
Nevada area. 

EFFECTIVE DATE: May 15, 1980. 

FOR FURTHER INFORMATION CONTACT. 

Mr. Thomas W. Binczak, Airspace and 
Procedures Branch, Air Traffic Division, 
Federal Aviation Administration, 15000 
Aviation Boulevard, Lawndale, 
California 90261. Telephone: (213) 536- 
6182 


SUPPLEMENTARY INFORMATION: 

History 

On January 28,1980, the FAA 
proposed to amend Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to designate a transition area in 
the Hawthorne, Nevada, area (45 FR 
6410). The FAA has established an 
instrument approach procedure (VOR/ 
DME-A) at Hawthorne Municipal 
Airport. Designation of this transition 
area is to provide controlled airspace for 
increased aircraft operations in the 
Hawthorne area. Interested persons 
were invited to participate in the 
rulemaking proceeding by submitting 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. This amendment is the 
same as that proposed in the notice 
except that four miles is substituted 
where two miles appears. The notice 
should have read four miles and was 
inadvertently shown as two miles. 
Section 71.181 was republished in the 
Federal Register on January 2,1980 (45 
FR 445). 

The Rule 

This amendment to Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) designates a transition area at 
Hawthorne, Nevada. This transition 
area provides protection for IFR arrival/ 
departure operations authorized in the 
Hawthorne, Nevada area. This 
amendment increases air traffic safety 
and improves flow control procedures. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 

5 71.181 of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) as 
republished (45 FR 445) is amended, 
effective 0901 GMT. May 15,1980, as 
follows: 

Under S 71.181 add: Hawthorne, Nevada. 
That airspace extending upward from 700 
feet above the surface within a 5-mile radius 
of Hawthorne Municipal Airport (latitude 
38°32'40" N., longitude 118*38 (XT' W.) and 
within 4 miles each side of the Mina. Nevada 
VORTAC 267 radial extending from the 5- 
mile radius area to the VORTAC. 

(Secs. 307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a)); Sec. 
6(c), Department of Transportation Act (49 
U.S.C. 1655(c)); and 14 CFR 11.69) 

Note.—The FAA has determined that this 
document involves a regulation which is not 
significant under Executive Order 12044, as 
implemented by DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26.1979). 
Since this regulatory action involves an 
established body of technical requirements 
for which frequent and routine amendments 
are necessary to keep them operationally 
current and promote safe flight operations, 
the anticipated impact is so minimal that this 


action does not warrant preparation of a 
regulatory evaluation. 

Issued in Los Angeles. California on March 
19.1980. 

W. R. Frehse, 

Acting Director. Western Region . 

(FR Doc 60-9578 Filed 3-28-80; 8 45 am) 

BILLING CODE 4910-13-U 


COMMODITY FUTURES TRADING 
COMMISSION 

17 CFR Part 140 

Organization, Functions and 
Procedures of the Commission; 
Delegation of Authority To Grant 
Registrations 

agency: Commodity Futures Trading 

Commission. 

action: Final rule. 

summary: The Commodity Futures 
Trading Commission ("Commission”) is 
amending Part 140 of its regulations to 
provide a new 5 140.92. The new rule 
delegates to the Director of the Division 
of Trading and Markets, and to such 
members of the Commission's staff 
acting under his direction as he may 
designate, the authority to grant 
registrations, and renewals thereof, of 
persons as futures commission 
merchants, associated persons, floor 
brokers, commodity pool operators and 
commodity trading advisors. The 
delegation specifically reserves to the 
Commission the right to revoke the 
delegated authority at any time and 
empowers the Director of the Division of 
Trading and Markets, or his designee, to 
submit a registration application matter 
to the Commission for its consideration 
whenever such action is deemed to be 
appropriate. The delegation with respect 
to granting registrations, and renewals 
thereof, has been adopted at this time 
by the Commission to reflect the current 
organizational structure and internal 
procedures of the Commission. 
EFFECTIVE DATE: March 31,1980. 

FOR FURTHER INFORMATION CONTACT. 
Robert P. Shiner, Assistant Director, 
Registration Unit, Division of Trading 
and Markets. Commodity Futures 
Trading Commission, 2033 K Street, 

NW., Washington, D.C. 20581. 
Telephone: (202) 254-9703. 
SUPPLEMENTARY INFORMATION: The 
Commission is authorized to register 
persons as futures commission 
merchants, associated persons, floor 
brokers, commodity pool operators and 
commodity trading advisors. 1 Section 


1 Section 8a(l) of the Commodity Exchange Act. 
as amended (7 U.S.C. 12a(l) (1976)), as amended by 
Pub. L 95-405, Section 17, 92 Stat. 865, 874. 
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1.13 of the Commission’s regulations* 
requires the Commission to notify the 
applicant if his application for 
registration or renewal thereof is 
granted. In the past, the authority to 
declare effective the registrations, and 
renewals thereof, has been delegated by 
the Commission to its Regional 
Directors.* and the new delegation has 
become necessary because the 
Commission is reorganizing its staff to 
eliminate those positions. 4 The 
registration function does not normally 
involve policymaking, 5 and can be 
accomplished most expeditiously by 
continuing to be done by the 
Commission staff pursuant to delegated 
authority. 

The new § 140.92 of the regulations € 
will reflect the current organizational 
structure and internal procedures of the 
Commission. The registration function is 
carried out by the Registration Unit of 
the Division of Trading and Markets. 

The processing of applications has been 
centralized in the Commission’s Central 
Region Office in Chicago since April, 
1978. 7 The Central Region staff operates 
under the direction of the Unit's 
Washington headquarters staff. In those 
instances where the record check done 
on an applicant leads to a fitness 
investigation, the appropriate action or 
recommendation for action is prepared 
by the Registration Unit staff in 
Washington. Since the Registration Unit 
is under the overall authority of the 
Director of the Division of Trading and 
Markets, it is appropriate that such 
Director have the delegated authority to 
grant registrations and renewals thereof. 
To provide flexibility in the case of 


M7 CFR 1.13 (1979). as amended. 44 FR 37201 
(June 26.1979). 

'Commodity Futures Trading Commission. 
Administrative Order No. 2, Amendment No. 2 (May 

23.1975). 

'The amended order referred to in note 3. supra, 
also delegated authority to the Director of the 
Bureau of Registration and Audit. That position was 
abolished several years ago and the responsibilities 
of that office have been assigned to the Assistant 
Director of the Division of Trading and Markets for 
the Registration Unit, and the Chief Accountant of 
the Division of Trading and Markets. 

J The Commission will continue its past practice 
of considering all unusual cases, or certain general 
policies regarding registration. See e.g.. “Standards 
for Denial of Registration.*’ 40 FR 26125 (July 3. 

1^75); "Interpretative Statement Regarding the Use 
of Misleading Names by Persons Required to be 
Registered with the Commission." 44 FR 50036 
(August 27.1979); and "Publication of Appendix 
Setting Forth Factors for Denial of Registration for 
Other Good Cause Shown.** 45 FR 14210 (March 5. 
1980). The delegation in $ 140.92 does not preclude 
the Commission, at its election, from exercising its 
authority with respect to any registration matter. 

‘This new section will be codified in 17 CFR 
140.92. 

'See 43 FR 19647 (May 8.1978). 


future personnel or organizational 
changes in the Commission’s staff, the 
Director has the authority to designate 
any members of the Commission’s staff 
acting under his direction to exercise the 
registration and renewal function, but it 
is anticipated that, as the Division of 
Trading and Markets is presently 
organized, the persons so designated 
would be the Assistant Director of the 
Division of Trading and Markets for the 
Registration Unit, the Chief of that 
Unit’s Branch in the Central Region 
Office in Chicago, and the Division’s 
Deputy Directors.* 

In consideration of the foregoing, the 
Commission, pursuant to the authority 
contained in Sections 2a(ll), 8a(l) and 
8a(5) of the Commodity Exchange Act, 
as amended, 7 U.S.C. 4a(j), 12a(l) and 
12a(5) (1976), as amended, 92 Stat. 865 et 
seq., hereby amends part 140 of Chapter 
I of Title 17 of the Code of Federal 
Regulations by adding a new § 140.92 to 
read as follows: 

$ 140.92 Delegation of authority to grant 
registrations and renewals thereof. 

(a) The Commission hereby delegates, 
until such time as the Commission 
orders otherwise, to the Director of the 
Division of Trading and Markets and to 
such members of the Commission’s staff 
acting under his direction as he may 
designate, the authority to grant 
registrations and renewals thereof. 

(b) The Director of the Division of 
Trading and Markets may submit any 
matter which has been delegated to him 
under paragraph (a) of this section to the 
Commission for its consideration. 

(c) Nothing in this section may 
prohibit the Commission, at its election, 
from exercising the authority delegated 
to the Director of the Division of Trading 
and Markets under paragraph (a) of this 
section. 

The foregoing rule is effective 
immediately. Tlie Commission finds that 
the rule relates solely to agency practice 
and procedure and that notice of 
proposed rulemaking and opportunity 
for public participation are not required. 
The foregoing is in accordance with the 
Administrative Procedure Act, as 
codified. 5 U.S.C. 553. 

Issued In Washington, D.C., on March 25. 
1980. by the Commission. 

Jane K. Stuckey, 

Secretary of the Commission. 

|FR Doc 00-9648 Filed 3-28-00; 8 45 ami 

BILLING CODE 6351-01 


• Nothing contained in the new $ 140.92 of the 
regulations will have any effect on the limited 

delegation of authority to deny registration 
contained in 3 l.lOe of the regulations (17 CFR l.lOe 
(1979)). 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Parts 1 and 3 

[Docket No. RM79-32; Order No. 24-B] 

Rules of Practice and Procedure; 
Organization; Operation; Information 
and Requests 

agency: Federal Energy Regulatory 

Commission. 

action: Interim Rule. 

summary: The Federal Energy 
Regulatory Commission hereby amends 
its interim regulations regarding 
applications for adjustments under the 
Natural Gas Policy Act (NGPA), 15 
U.S.C. 3412(c). The definition of ’’Party" 
is expanded to include those who have 
petitioned to intervene but whose 
petitions have not yet been acted upon, 
and responses to adjustment 
applications are required to be filed at 
the same time petitions to intervene are 
filed. Further, petitions to intervene are 
deemed granted unless Staff acted to 
deny them within 75 days after the date 
of filing. The separate intervention 
deadlines for persons served and 
persons not served are eliminated, and 
all petitions to intervene must be filed 
within 15 days after publication in the 
Federal Register. Applicants for interim 
relief are required to make appropriate 
service of their applications. Any party 
is permitted to file a reply to a request 
for interim relief within 20 (rather than 
10) days after the filing of such a 
request. The separation of functions 
provision of this regulation is amended 
to permit the person who made the 
decision to grant or deny the adjustment 
to advise the Commission regarding that 
adjustment. Staff is also permitted to 
treat applications for adjustments as 
requests for interpretations by the 
General Counsel, where appropriate, 
such as when the application is based 
upon a misunderstanding of the law by 
the applicant. In addition, technical 
changes are made to this section. 

Conforming changes are made to the 
Commission’s rules on interpretations 
under the NGPA. to accommodate the 
situation in which an application for an 
adjustment is treated as a request for an 
interpretation, see 18 CFR 1.42. 

Finally, a Commission regulation 
regarding delegation of authority to the 
Director of the Office of Opinions and 
Review, 18 CFR 3.5(i), is amended to 
streamline the consideration of 
adjustment applications by permitting 
the Director to designate the presiding 
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officers in a proceeding to review an 
initial adjustment decision. 

EFFECTIVE DATE: March 24,1980. 

Comments must be received on or 
before May 25,1980, by the Secretary, 
Federal Energy Regulatory Commission, 
825 North Capitol St., N.W., Washington, 
D.C. 20426. 

HEARING DATE: June 10.1980. 

ADDRESS: Hearing location: Federal 
Energy Regulatory Commission, 825 
North Capitol St., N.W., Washington, 
D.C. 20426, at 10:00 A.M., local time. 

FOR FURTHER INFORMATION CONTACT: 
Christine Benagh, Office of General 
Counsel, Federal Energy Regulatory 
Commission, 825 North Capitol St., 

N.W., Washington. 20426 (202) 275^932. 
SUPPLEMENTARY INFORMATION: Before 
Commissioners: Charles B. Curtis. 
Chairman: Georgiana Sheldon, Matthew 
Holden, Jr., and George R. Hall. 
Procedures for Adjustments of Rules 
and Orders Issued by the Federal 
Energy Regulatory Commission Under 
the NGPA. 

Issued: March 24.1980. 

Background 

On March 22,1979, the Commission 
issued interim procedures 1 under which 
any person may seek an adjustment 
from a rule or order issued by the 
Commission under the Natural Gas 
Policy Act of 1978 (NGPA). 2 These 
interim regulations, which are 
incorporated in § 1.41 of our regulations, 
implement the provisions of section 
502(c) of the NGPA. 3 On November 27. 
1979, the Commission amended these 
regulations to permit Commission 
waiver, under appropriate 


* Order No. 24. “Procedures for Adjustments of 
Rules and Orders Issued by the Federal Energy 
Regulatory Commission Under the NGPA,” Docket 
No. RM79-32 (issued Mar. 22.1979). 44 FR 18,961 
(Mar. 30,1979). 

*15 U.S.C. §§ 3301-3432 (Supp. II. 1978). 

3 Section 502(c) of the NGPA stutes: The 
Commission or any other Federal officer or agency 
authorized to issue rules or orders described in 
subsection (a) (other than an order under section 
301. 302, or 303) shall, by rule, provide for the 
making of such adjustments, consistent with the 
other purposes of this Act. as may be necessary to 
prevent special hardship, inequity, or an unfair 
distribution of burdens. Such rule shall establish 
procedures which are available to any person for 
the purpose of seeking an interpretation, 
modification, or rescission of. exception to. or 
exemption from, such applicable rules or orders. If 
any person is aggrieved or adversely affected by the 
denial of a request for adjustment under the 
preceding sentence, such person may request a 
review of such denial by the officer or agency and 
may obtain judicial review in accordance with 
section 506 when such denial becomes final. The 
officer or agency shall, by rule, establish 
procedures, including an opportunity for oral 
presentation of data, views, and arguments, for 
considering requests for adjustment under this 
subsection. 15 U.S.C. | 3412 (Supp. U. 1978). 


circumstances, of the adjustment 
procedures. 4 In this order we issue 
further amendments clarifying and 
modifying the interim adjustment 
regulations. 5 

Discussion 

A. Definitions 

Section 1.41(b) defines the term 
“Party” as used in the adjustment 
regulations. This order expands that 
definition to include those who have 
petitioned to intervene but whose 
petitions have not yet been acted upon. 
Party status granted by this revision will 
terminate if and when the relevant 
petition to intervene is denied. This 
change will permit potential intervenors 
to File timely responses to certain 
requests for interim relief under 
§ 1.41(m); currently the period for 
response may elapse before a potential 
intervenor’s petition is acted upon. 
Amending 5 1.41(b)(5) to grant party 
status to persons who have petitioned to 
intervene will grant them the right to 
make timely Filings. 

B. Intervention 

Section 1.41(e) gives a person served 
with an adjustment application 15 days 
after service to petition to intervene. 
That same section grants a person who 
is not served with the application 15 
days from the publication of notice in 
the Federal Register to petition to 
intervene. After nearly a year of 
experience with these regulations, we 
Find that there is no particular benefit 
achieved by imposing two different 
filing deadlines, and that it will ease 
administrative recordkeeping if a 
uniform deadline is established for 
petitions to intervene. Accordingly, 

§ 1.41(e) is amended to require all 
petitions to intervene to be filed within 
15 days after publication in the Federal 
Register of the notice of the application 
for an adjustment. 

Section 1.41(e) is further amended to 
stipulate that any petition to intervene 
in an adjustment proceeding is deemed 
granted unless Staff denies it within 75 
days after the day of its filing. This 
procedure will eliminate some of the 
paperwork involved in the intervention 
process and further expedite that 
process. 


•Order No. 24-A. “Procedure* * for Adjustment* of 
Rule* and Order* Issued by the Federal Energy 
Regulatory Commission Under the NGPA.'* Docket 
No. RM79-32 (issued Nov. 27.1979). 44 FR 69.284 
(Dec. 3.1979). 

•The Commission is currently undertaking a 
detailed review of all portions of (f 1.40 and 1.41. 
At the time that final regulations are promulgated 
for those section*, all comment* from the public 
concerning the adjustment procedures will be 
discussed. 


Section 1.41(f)(1) of the regulations, 
prior to this Order, prohibited an 
intervenor from filing a response until 
the underlying petition to intervene had 
been granted. This regulation acted to 
slow the adjustment process, for it 
forced an interested party to delay any 
response until notified that the Staff had 
taken action on the petition to intervene. 
We believe that it would be beneficial to 
all parties if each potential intervenor 
were to file his or her response, if any, 
to an adjustment application at the same 
time the petition to intervene is Filed. 
Section 1.41(f) is therefore amended to 
bring about this result. 

C. Interim Relief 

Section 1.41(m) speciFies the 
procedures under which an applicant for 
an adjustment may File a request for 
interim relief and the standards under 
which such request shall be considered. 
This section requires modiFication and 
clariFication regarding service to 
intervenors and the time period during 
which an intervenor must file a reply to 
a request for interim relief under this 
subsection. 

An applicant seeking interim relief 
should comply with $ 1.41(d)(2), which 
requires service of the application on 
any person the applicant reasonably 
ascertains may suffer direct and 
measurable economic impact if the relief 
is granted. If the adjustment proceeding 
is already under way, any person who 
has petitioned to intervene in the 
proceeding is within that class and 
should also be served, unless the 
petition to intervene has been denied. 
Section 1.41(m)(l) is revised to require 
service on persons who are intervenors 
or who have pending a petition to 
intervene. 

In most cases a request for interim 
relief is filed at the same time that the 
initial application is filed. Thus some 
potential intervenors (i.e., interested 
persons other than those served by the 
applicant under § 1.41(d)(2)) may not 
become aware of the request until they 
receive notice in the Federal Register. 

By then it will almost certainly be too 
late for them to respond, since replies to 
interim relief requests must be filed 
within 10 days of the date the request is 
filed (see 5 1.41(m)(3)). To provide these 
persons with a more reasonable filing 
period, § 1.41(m)(3) is amended to 
permit any party 6 to file a reply to such 
request within 20 days after the filing of 
a request for interim relief. 


•By Filing a petition to intervene at the same time 
as the response, an interested person becomes a 
“party." at least until such time as the underlying 
petition to intervene i* denied. See discussion at 
Section A, supra. 
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D. Separation of Functions 

Section 1.41(q), restricts certain Staff 
members from advising the Commission 
concerning the appeal from a Staff 
adjustment order (appeals procedure is 
governed by § 1.41(j)). Prior to this 
Order, the Director of the Office of 
Producer and Pipeline Regulation, or the 
Director's designee, could not advise the 
Commission in review of adjustment 
orders under § 1.41(j)(2). Since the 
Director’s order is an informal 
proceeding, exclusion of the Director or 
the Director’s designee is unnecessary. 
Therefore, the separation of functions 
provision is amended to limit that 
restriction to witnesses or counsel who 
participated in the proceeding under 
§ i.41(j), to review the grant or denial of 
the adjustment. Further, since this 
restriction is applicable only to 
subsection (j) proceedings, paragraph (q) 
is redesignated by this Order as 
paragraph (j)(3). 

E. Interpretations 

The Commission occasionally 
receives an adjustment application 
which Staff determines would be more 
appropriately processed as a request for 
an interpretation. For example, a person 
may seek an adjustment from a rule 
which he or she believes causes a 
special hardship; however, the 
applicant’s construction of the rule may 
be incorrect. In reviewing the 
application, Staff may determine that 
the perceived hardship would be 
alleviated, or the position altered, were 
the applicant to apply the particular 
regulation correctly. 

The most expedient way of dealing 
with such a situation is to grant Staff the 
discretion to treat such adjustment 
application as a request for an 
interpretation, where appropriate. 
Accordingly, $ 1.41 is amended by 
adding a new paragraph, (q), entitled 
“Application for adjustment treated as 
request for interpretation." (The 
provision which was designated as 
paragraph (q) is redesignated by this 
Order as paragraph (j)(3).) In cases 
where Staff determines that an 
interpretation rather than an adjustment 
is appropriate, the application will be 
treated under the provisions of § 1.42, 
and the applicant and all parties will be 
so notified. The application for 
adjustment, if deemed a request for an 
interpretation under new § 1.41(q), 
would not be acted upon until the 
interpretation is issued by the 
Commission’s General Counsel under 
§ 142. If the applicant believes the 
interpretation given does not obviate the 
need for an adjustment, the applicant 
may reinstate the original adjustment 


application merely by notifying the 
Commission. 

F. Conforming and Technical Changes 

Section 1.41(a)(3)(i)(F) states that 
§ 1.8(a)-{c) and (eHfy which set forth 
procedures for intervention, are 
applicable in an adjustment proceeding. 
However, $ 1.8(f)(2) requires action on 
petitions to intervene. This requirement 
is made no longer applicable to 
adjustment proceedings by the revision 
of 5 141(e) to deem petitions to 
intervene to be granted unless 
specifically denied by Staff. 

Accordingly, 5 1.8(f)(2) no longer applies 
to 5 1.41 proceedings. Therefore, 

5 1.41(a)(3)(i)(F) is amended to delete 
the reference to 5 1.8(f)(2). 

A further technical change is made to 
§ 1.41(d)(l)(iv) to correct a typographical 
error. That subsection pertains to 
service requirements and, before this 
Order, cited 8 1.7 (a petition rule) rather 
than 8 1.17 (a service rule). Section 
1.41(d)(l)(iv) is amended to reflect the 
correct citation. 

The addition of new paragraph (q) to 
§ 1.41, regarding treating applications 
for adjustments as requests for 
interpretations, made by this Order 
necessitates a conforming amendment to 
8 1.42, "Interpretations and 
interpretative rules under the NGPA." 
Section 8 142 is expanded by adding a 
new paragraph, (j). to make that section 
applicable to requests for adjustments 
deemed to be requests for 
interpretations under 8 1.41(q). 

An additional conforming change is 
required in 8 3.5 of our regulations, 
which authorizes the delegation of 
Commission authority to certain Staff 
officials within the Commission. Section 
3.5(i)(l), prior to this Order, permitted 
the Director of the Office of Opinions 
and Review (OOR) to designate 
presiding officers only for 8 1-40 review 
of adjustment orders made under 
sections 503(c) and 504(b) of the 
Department of Energy Organization Act 
Similar delegation authority for review 
of adjustment orders arising under 
section 502(c) of the NGPA streamlines 
the review decisions, and 8 3.5 is so 
amended. 

Effective Date and Public Procedures 

These amendments to the interim 
regulations of 8 141 are being issued a9 
interim rules effective immediately with 
respect to all applications filed on or 
after. The regulations contained in 
8 1.41, and in these amendments to that 
section, are procedural and relate to 
practice before the Commission. In 
addition, there i9 an immediate need for 
regulations which assist the Commission 
in the implementation of section 502(c) 


of the NGPA. For these reasons, good 
cause exists to adopt these amendments 
effective immediately and to do so 
without prior notice and comment. 

Although they are being made 
effective immediately, the amendments 
contained in this Order are interim 
regulations. So that we may consider 
appropriate comments prior to issuing 
final rules, the Commission is affording 
an opportunity for interested persons to 
submit written comments, data, views or 
arguments regarding this order. An 
original and 14 copies of such comments 
should be filed by May 28,1980 with the 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426. Each 
submission should include the name and 
address of the person submitting the 
comments, should refer to Docket No. 
RM79-32, and should include the 
reasons for any recommendations. 
Comments should state the name, title, 
mailing address, and telephone number 
of one person to whom communications 
concerning the amendment may be 
addressed. Written comments will be 
placed in the Commission's public file 
and will be available for public 
inspection during regular business hours 
at the Commission’s Office of Public 
Information, Room 1000, 825 North 
Capitol Street, N.E., Washington, D.C. 

Because this order amends a 
regulation issued under the NGPA, the 
Commission will provide an opportunity 
for the oral presentation of data, views 
and arguments as required by section 
502(b) of the NGPA. A public hearing on 
this order will be held on June 10,1980, 
at the offices of the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C., 
and will begin at 10:00 a.m., local time. 

Requests to participate in the hearing 
should be directed to the Secretary, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, and should be 
made no later than June 3,1980. 

Requests should refer to Docket No. 
RM79-32 and should state the name of 
the person who will be making the 
presentation, a phone number at which 
that person may be contacted, and the 
amount of time requested for the 
presentation. 

Persons participating in the public 
hearing should, if possible, bring 25 
copies of their testimony to the hearing. 
A list of the participants in the hearing 
will be available in the Commission's 
Office of Public Information prior to the 
hearing and will be available at the 
Commission on the morning of the 
hearing. 

The hearing will not be a judicial or 
evidentiary-type hearing, and there will 
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be no cross examination of persons 
presenting statements. The 
presentations will be made before a 
panel whose members will be 
designated by the Chairman of the 
Commission. Members participating on 
the panel before whom the 
presentations are made may ask 
questions. If time permits, panel 
members may also ask such relevant 
questions as are submitted to them by 
participants. Other procedural rules 
relating to the hearing will be 
announced at the time the proceedings 
commence. A transcript of the hearing 
will be made and a copy of that 
transcript will be placed in the public 
file for this docket and will be made 
available at the Commission’s Office of 
Public Information. 

(Department of Energy Organization Act, 42 
U.S.C. §§ 7107-7352; E. 0.12009. 42 FR 46267; 
Natural Gas Policy Act of 1978,15 U.S.C. 

S§ 3301-3432) 

In consideration of the foregoing, Part 
1, Subchapter A, Chapter I of Title 18 of 
the Code of Federal Regulations is 
amended as set forth below, as an 
interim regulation, effective 
immediately. 

By the Commission. 

Lois D. Cashel], 

Acting Secretary. 

PART 1—RULES OF PRACTICE AND 
PROCEDURE 

1. Section 1.41 is amended in paragraphs 
(a)(3)(i)(F). (b)(5), (d)(l)(iv), (e). (f)(1), (m)(l), 
and (m)(3), to read as follows: 

§ 1.41 Requests for adjustments under 
the NGPA. 

(a) Applicability. 

* * * * * 

(3)(i) Except as otherwise provided in 
this section, the following provisions of 
this part apply to proceedings under this 
section: 

***** 

(F) Section 1.8 (a)-(c) and (eHO(l)— 
Intervention; 

***** 

(b) Definitions. For purposes of this 
section: 

***** 

(5) "Party” means, with respect to a 
particular application for adjustment, 
the person making the application, an 
intervenor, or a person who has 
petitioned to intervene but whose 
petition has not been granted or denied 
under paragraph (e)(2) of this section. 
***** 

(d) Initial application. (1) Content: 

***** 


(iv) The certificate of service required 
under § 1.17 shall indicate the names 
and addresses of all persons served. 

***** 

(e) Intervention. (1) A petition to 
intervene in an adjustment proceeding, 
in conformity with § 1.8, must be filed 
within 15 days after publication in the 
Federal Register of notice of the 
application for adjustment. 

(2) A petition to intervene shall be 
deemed granted unless it is denied by 
staff within 75 days after the day on 
which it was filed. 

(f) Other filings. (1) Intervenors. 
Responses to the application shall be 
filed at the time the petition to intervene 
is filed. 

***** 

(m) Interim relief. (1) The applicant 
may at any time file a request for 
interim relief in a proceeding under this 
section, setting forth the legal and 
factual basis for the request. Service of 
such request shall comply with the 
service requirements set forth in 
paragraph (d)(2) of this section and shall 
be made on each person described in 
paragraph (d)(2) as well as on any other 
party to the proceeding. 
***** 

(3) Any party may, within 20 days 
after the filing of the request for interim 
relief, file a reply to the request for 
interim relief. 

***** 

2. Section 1.41(q) is amended and 
redesignated as § 1.41(j)(3), and a new 
paragraph (q) is added to read as 
follows: 

§ 1.41 Requests for adjustments under 
the NGPA. 

***** 

(j) Review of initial decision and 
order for adjustment 

***** 

(3) Separation of functions. Any 
person who participated in the 
proceeding to review the grant or denial 
of that adjustment under paragraph (j) of 
this section as a witness or counsel may 
not advise the Commission concerning 
the review of the grant or denial of that 
adjustment. 

***** 

(q) Application for adjustment treated 
as request for interpretation. (1) Staff 
may, if appropriate, treat an application 
filed under paragraph (c) as a request 
for an interpretation section 502(c) of the 
NGPA, of that Act or a rule or order 
issued under that Act. 

(2) If the Staff exercises its discretion 
under subsection (q)(l) to treat an 
application for an adjustment as a 
request for an interpretation, then: 


(i) Staff shall notify all parties to the 
proceeding that the application is being 
treated as a request for an interpretation 
under § 1.42 of this part; and 

(ii) all time limits in this section will 
be stayed pending issuance of the 
interpretation. 

(3) If after the interpretation is issued 
the applicant wishes to reinstate the 
adjustment proceeding, the applicant 
may do so by notifying the Commission 
in writing that the application should be 
reinstated. 

3. Section 1.42 is amended by adding 
paragraph (j} to read as follows: 

§ 1.42 Interpretations and interpretative 
rules under the NGPA. 
***** 

(j) Applications for adjustments 
treated as requests for interpretations. 
Except for the notification provisions of 
subsection (d)(5), the provisions of this 
section shall apply to any application 
for an interpretation under § 1.41(q). 
Notice to all parties to an adjustment 
under § 1.41 which is deemed to be a 
request for an adjustment proceeding 
which is deemed a request for an 
interpretation shall be given under 

§ 1.41(q)(2)(i). 

4. Section 3.5(i)(l) is amended to read 
as follows: 

§ 3.5 Delegation of authority. 
***** 

(i) The Director of the Office of 
Opinions and Review or, in the 
Director’s absence, the Director’s 
designee to: 

(1) Designate presiding officers for 
proceedings under § 1.38 and 8 1-40, who 
shall have all the authorities and duties 
vested in presiding officers by those 
rules and other applicable rules in 
conducting proceedings pursuant to 
§ 503(c) and § 504(b) of the Department 
of Energy Organization Act, 42 U.S.C. 

§ § 7107 et seq. and 8 502(c) of the 
Natural Gas Policy Act of 1978,15 U.S.C. 
8 8 3301 et seq. 

|FR Doc. 80-8576 Filed 3-20-00: 8:45 amj 

BILLING CODE 0450-85-*! 


INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY 

Agency for International Development 

22 CFR Part 212 

Public Information; Uniform Ruling 

agency: Agency for International 

Development. 

action: Final rule. 

summary: On October 1,1979. the 
International Development Cooperation 
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Agency (“I.D.C.A.”) was established as 
an independent agency in the Executive 
Branch, and the Agency for 
International Development (“A.I.D.”), 
previously established in the 
Department of State, was continued in 
existence within I.D.C.A. 

This rule amends Part 212 to indicate 
that I.D.C.A. and A.l.D. will have 
uniform Public Information regulations. 

I.D.C.A. will adopt Part 212, as amended 
by this rule, in a separate rulemaking 
document. 

Since the amendments are editorial in 
nature, the proposed rulemaking 
procedures is unnecessary and, 
therefore, this rule is effective as of 
March 1,1980. 

date: Effective as of March 1,1980. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Jan Miller, Office of the General 
Counsel (202) 632-8277. 

Dated: March 15,1980. 

Douglas (. Bennet, Jr., 

Administrator. 

Accordingly, Part 212 of Title 22 is 
amended as follows: 

§212.1 (Amended] 

1. Section 212.1 is amended by 
inserting “the international 
Development Cooperation Agency and” 
before “the Agency for International 
Development’* wherever those words 
appear. 

Section 212.1 paragraph (a) is 
amended by inserting “for A.l.D. and the 
Assistant Director, Office of Legislative 
and Public Affairs, for I.D.C.A.” after 
“Office of Public Affairs.” 

Section 212.1 is amended by adding 
new paragraphs (d). (e) and (f) as 
follows: 

§212.1 Statement of Policy. 

• <*** 

(d) The term “Agency” refers to either 
the International Development 
Cooperation Agency or the Agency for 
International Development. 

(e) The term “Freedom of Information 
Office” means the Assistant Director for 
Legislative and Public Affairs for 
I.D.C.A. and the Director. Office of 
Public Affairs for A.l.D. 

(f) The term “Appeals Officer” means 
the Director or Deputy Director for 
I.D.C.A. and the Administrator or 
Deputy Administrator for A.l.D. 

§212.12 (Amended] 

2. Section 212.12 is amended by 
inserting “I.D.C.A. or” before “A.l.D.” 

§212.13 (Amended] 

3. Section 212.13 is amended by 
inserting “I.D.C.A, or” before “A.l.D.” 


§212.21 (Amended] 

4. Section 212.21 is amended by 
replacing “A.l.D. makes” with “I.D.C.A. 
and A.l.D. make.” 

§212.25 (Amended] 

5. Section 212.25(a) is amended by 
inserting “the International 
Development Cooperation Agency and” 
after “members of the public at” and by 
replacing “4943” with “2738”. 

§212.31 (Amended] 

6. Section 212.31 is amended by 
deleting “for international 
Development.” 

§212.33 [Amended] 

7. In § 212.33 paragraph (a) is 
amended: 

(a) By inserting “the Assistant 
Director for Legislative and Public 
Affairs, International Development 
Cooperation Agency. Washington, D.C. 
20523 and” between “to” and “the 
Director”; 

(b) By deleting “Department of State. 
21st and Virginia Ave., N.W.”; 

(c) By inserting “the International 
Development Cooperation Agency and” 
between “going to” and “the Agency for 
International Development”; 

(d) By replacing “4943” with “2738”. 

In § 212.33 paragraph (c) is amended 

by replacing “Director. Office of Public 
Affairs” wherever it appears with 
“Freedom of Information Officer.” 

§212.34 (Amended] 

8. In § 212.34 paragraph (a) is 
amended by replacing “Director, Office 
of Public Affairs” with “Freedom of 
Information Officer.” 

In § 212.34 paragraph (d) is amended 
by replacing “Director, Office of Public 
Affairs” wherever it appears with 
“Freedom of Information Officer.” 

§212.35 [Amended] 

9. In § 212.35 paragraph (b) is 
amended by replacing “Director, Office 
of Public Affairs,” with “Freedom of 
Information Officer.” 

In § 212.35 paragraph (h) is amended 
by replacing “Director, Office of Public 
Affairs, or an Officer designated by the 
Director”, with “Freedom of Information 
Officer or his or her designee” and by 
replacing “Director” with “Freedom of 
Information Officer.” 

§212.36 (Amended] 

10. In § 212.36 paragraph (b) is 
amended by replacing “Director, Office 
of Public Affairs, or his delegate” with 
“Freedom of Information Officer or his 
or her designee.” 

In § 212.36 paragraph (c) is amended 
by a) inserting “(for I.D.C.A.) Director or 
Deputy Director. International 


Development Cooperation Agency, 21st 
and Virginia Ave., N.W., Washington, 
D.C. 20523 or (for A.l.D.)” between 
“addressed to” and “the Agency for 
International Development”; and b) by 
replacing “Administrator or Deputy 
Administrator” with “the Appeals 
Officer.” 

§212.37 (Amended! 

11. Section 212.37 is amended by 
replacing “Administrator or Deputy 
Administrator” wherever it appears 
with “the Appeals Officer.” 

§212.51 (Amended] 

12. In § 212.51 paragraph (a) is 
amended by replacing 

“In accordance with the policy of the 
Department of State, the Agency for 
Interm ional Development will open 
its” with “A.l.D. and I.D.C.A. will open 
their.” 

In § 212.51 paragraph (b) is amended 

(a) By inserting in the first sentence 
“I.D.C.A.’s or” between “records in” and 
“A.I.D.’s”; 

(b) By replacing the second sentence 
with 

“Application will be made to the 
Freedom of Information Officer at the 
addresses listed in § 212.33(a).”; 

(c) By replacing in the last sentence 
“The Director, Public Affairs”, with 
“Freedom of Information Officer.” 

(Sec. 621. 22 U.S.C. 2381. as amended.) 

(FR Doc 80-9713 Filed 3-28-80; 8:45 am) 

BILLING CODE 4710-02-M 


22 CFR Part 215 

Editorial Amendments 

agency: Agency for International 

Development. 

action: Final rule. 

summary: On October 1.1979, I.D.C.A. 
was established as an independent 
agency in the Executive Branch and the 
Agency for International Development 
(“A.l.D.”), previously an agency within 
the Department of State, was continued 
in existence as an agency within 
I.D.C.A. This rule makes certain 
editorial amendments to indicate that 
A.l.D. and I.D.C.A. will have uniform 
Privacy Act regulations. I.D.C.A. by a 
separate rulemaking document will 
adopt the Regulations set forth in Part 
215, as amended by this rulemaking 
document. 

In addition, the Agency’s contact 
point for Privacy Act matters has been 
changed from the Director of the Office 
of Personnel and Manpower to the 
Privacy Liaison Officer of the Office of 
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Public Affairs which now has 
responsibility for Privacy Act matters. 
Since the amendments are editorial or 
administrative in nature, proposed 
rulemaking procedures are not 
necessary and the amendments are 
effective as of March 1,1980. 

date: Effective Date: March 1,1980. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Jan Miller, Office of the General 
Counsel (202) 632-8277. 

Date: March 15,1980. 

Douglas J. Bennet, Jr., 

Administrator. 

PART 215—REGULATIONS FOR 
IMPLEMENTATION OF PRIVACY ACT 
OF 1974 

Accordingly, Part 215 of Title 22 is 
amended as follows: 

§ 215.1 [Amended] 

1. In § 215.1 paragraph (a) is amended 
by inserting “the International 
Development Cooperation Agency and” 
between “of* and “the Agency for 
International Development." 

§215.2 [Amended] 

2. In § 215.2 paragraph (a) is amended 
by inserting “the International 
Development Cooperation Agency or" 
between “means” and "the." 

§215.3 [Amended] 

3. In § 215.3 paragraph (a) is amended 
by replacing everything after “as 
follows" with: 

For I.D.C.A.—Assistant Director for 
Administration, International 
Development Cooperation Agency, 
Room 3929 New State, 320 21st Street, 
NW.. Washington, D.C. 20523. 
Attention: Privacy Liaison Officer. 

For A.I.D.—Privacy Liaison Officer, 
Agency for International 
Development. Room 2738 New State, 
320 21st Street, NW., Washington, 
D.C. 20523. 

§215.3 [Amended] 

4. In § 215.3 paragraph (d) is amended 
by replacing “The Director, Office of 
Personnel and Manpower, or his or her 
designee, or, in the case of an office 
abroad, the Privacy Liaison Officer, or 
his or her designee," with 'The 
Assistant Director for Administration 
for requests to I.D.C.A. or the 
appropriate Privacy Liaison Officer for 
request to A.I. D., or their designees." 

§215.6 [Amended] 

5. Section 215.6 is amended by 
replacing “Director, Office of Personnel 
and Manpower" with “Assistant 


Director for Administration or the 
Privacy Liaison Officer." 

§215.7 [Amended] 

6. In Section 215.7 paragraph (b) is 
amended by deleting everything after 
“mail" and replacing them with “to the 
addresses listed in § 215.3(a)." 

7. In Section 215.7 paragraph (d) is 
amended by replacing everything after 
“from" with “the officials listed in 

§ 215.3(a)." 

§ 215.8 [Amended] 

8. In Section 215.8 paragraph (b) and 
(d) are amended by replacing “the 
Director" or “the Director, Office of 
Personnel and Manpower" wherever 
they appear with “the Assistant Director 
for Administration or the Privacy 
Liaison Officer." 

9. In Section 215.8 paragraph (e)(3) is 
amended by replacing everything after 
“review by" with “Director or the 
Administrator, or their designees; and " 

§215.9 [Amended] 

10. In Section 215.9 paragraph (b) as 
amended by inserting: Director, 
International Development Cooperation 
Agency, 320 21st Street, N.W. 
Washington, D.C. 20523. Attention: 
Executive Secretary. Privacy Review 
Request between “to:” and 
“Administrator." 

11. Section 215.9 paragraph (c) is 
amended to read as follows: (c) Upon 
receipt of the request for review, the 
Director or the Administrator, or an 
officer of the Agency designated in 
writing by the Director or Administrator, 
shall undertake an independent review 
of the initial determination. 

12. In Section 215.9 paragraph (d) is 
amended by inserting “the Director or" 
between “than" and “the 
Administrator." 

13. In Section 215.9, paragraph (f), the 
first sentence is amended to read as 
follows: (f) Within 30 days after receipt 
of the request for review, the Director, 
the Administrator, or the official 
designated to conduct the review, shall 
advise the individual of the Agency’s 
final decision. 

§215.10 [Amended] 

14. In Section 215.10 paragraph (c)(7) 
is amended by replacing “Director, 

Office of Personnel and Manpower" 
with "Assistant Administrator of 
Administration or the Privacy Liaison 
Officer." 

§215.13 [Amended] 

15. In Section 215.13 paragraph (a) is 
amended by inserting “the Director or" 
between “(j)(2)'\ and “the 
Administrator." 


§215.14 [Amended] 

16. In Section 215.14 paragraph (a) is 
amended by inserting “the Director or" 
between “5 U.S.C. 552(a)(k)“ and “the 
Administrator." 

(Sec. 621, 22 U.S.C. 2381. as amended.) 

|FR Doc 60-9714 Filed 3-28-80: 8:45 am] 

BILLING CODE 4710-02-M 


22 CFR Part 1201 

Adoption of Regulations for Public 
Information 

AGENCY: United States International 
Development Cooperation Agency. 
ACTION: Final Rule. 

Summary: On October 1,1979, the 
United States International 
Development Cooperation Agency 
(“IDCA") was established as an 
independent agency in the Executive 
Branch, and the Agency for 
International Development (“AID”), 
previously established within the 
Department of State, was continued in 
existence within IDCA. 

In this rule, IDCA adopts as its 
Freedom of Information Act regulations, 
those regulations previously published 
by AID. AID'S regulations are published 
at 22 CFR 212.1 through 212.51. These 
regulations state the procedures through 
which an individual or organization can 
obtain access to certain categories of 
information compiled and retained by 
the United States Government. In a 
separate document, AID has amended 
these regulations to include IDCA. 
DATE: Effective as of March 1,1980. 

FOR FURTHER INFORMATION CONTACT: 
Mrs. Sylvia Rosemergy (202) 632-9354. 

Date: March 20,1980. 

Thomas Ehrlich, 

Director. 

Part 1201 is added to 22 CFR Chap. XII 
to read as follows: 

PART 1201—PUBLIC INFORMATION 

Cross Reference.—The regulations 
establishing procedures under the 
Freedom of Information Act for the 
United States International 
Development Cooperation Agency are 
codified in 22 CFR 212.1-212.51, 
prescribed jointly by the United States 
International Development Cooperation 
Agency and the Agency for 
International Development. 

(Sec. 621, 22 USC 2381, as amended; 5 USC 
552.) 

[FR Doc. 80-9712 Filed 3-2&-80; 8:45 em| 

BILLING CODE 4710-02-M 
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22 CFR Part 1202 

Adoption of Regulations for 
Implementation of the Privacy Act 

agency: United States International 
Development Cooperation Agency. 

action: Final rule. 

summary: On October 1,1979, the 
United States International 
Development Cooperation Agency 
(“IDCA") was established as an 
independent agency in the Executive 
Branch and the Agency for International 
Development (“AID"), previously 
established within the Department of 
State, was continued in existence as an 
agency within IDCA. AID and IDCA will 
have uniform Privacy Act regulations. In 
this rule, IDCA adopts AID s Privacy 
Act regulations. AID’S regulations are 
published at 22 CFR 215.1 through 
21514. These regulations state the 
procedure through which an individual 
may gain access to an agency’s “system 
of records" maintained on that 
individual. In a separate document, AID 
has amended its regulations to include 
IDCA. 

date: Effective as of March 1,1980. 

FOR FURTHER INFORMATION CONTACT. 

Mrs. Sylvia Rosemergy (202) 632-9354. 

Date: March 20.1980. 

Thomas Ehrlich, 

Director. 

Part 1202 is added to 22 CFR Chap. XI) 
to read as follows: 

PART 1202-REGULATIONS TO 
IMPLEMENT THE PRIVACY ACT OF 

1974 

Cross Reference.—The regulations 
establishing procedures by which an 
individual may obtain notification of the 
existence of agency records pertaining 
to that individual, gain access to those 
records, request an amendment to those 
records, and appeal adverse decisions to 
requests for amendment or correction of 
agency records are codified as 22 CFR 
215.1-215.14, prescribed jointly by the 
United States International 
Development Cooperation Agency and 
the Agency for International 
Development. 

(Sec 621. 22 USC 2381. as amended; 5 USC 

552a) 

IPR Doc 80-9711 Filed 3-28-80; 8:45 am| 

BiUJNQ COOC 4710-02-M 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 
23 CFR Part 635 

Interstate Maintenance Guidelines 

agency: Federal Highway 
Administration (FHWA), DOT. 
action: Final rule. 

summary: The Federal Highway 
Administration (FHWA) issues 
guidelines for maintenance of Interstate 
highways by the States as required by 
section 116 of the Surface 
Transportation Assistance Act of 1978. 
An initial program submission and an 
annual certification and review process 
are required. States which fail to meet 
(he requirements of this regulation may 
be subject to a reduction of Federal-aid 
highway funds. 

dates: This regulation is effective on 
March 27 % 1980. The initial program 
submission is due by July 25,1980. and 
the first certification is due by March 27. 
1981. 

ADDRESS: The public docket (No. 78-43) 
for this regulation is available for 
examination at the offices of the Federal 
Highway Administration, Room 4205, 

400 Seventh Street, SW. f Washington. 
D.C., between 7:45 a.m. and 4:15 p.m. ET. 
Monday through Friday. 

FOR FURTHER INFORMATION CONTACT 
Mr. P. E. Cunningham, 202-426-0436, 
Office of Highway Operations, or Mr. 
Wilbert Baccus. 202-426-0786. Office of 
the Chief Counsel. Federal Highway 
Administration. 400 Seventh Street, SW. t 
Washington, D.C. 20590. Office hours 
are from 7:45 a.m. to 4:15 p.m. ET. 
Monday through Friday. 

SUPPLEMENTARY INFORMATION: This 
regulation is considered to be significant 
under the criteria established by the 
Department of Transportation pursuant 
to Executive Order 12044. A regulatory 
analysis is available for inspection in 
the public docket and may be obtained 
by contacting Mr. P. E. Cunningham at 
the address provided above. 

Under section 109(m) of title 23, 

United States Code (23 U.S.C. 109(m)), 
the FHWA is required to issue 
“guidelines describing the criteria 
applicable to the Interstate System in 
order to insure that the condition of 
these routes is maintained at the level 
required by the purposes for which they 
were designed." Not later than one year 
after the date of issuance of these 
guidelines, 23 U.S.C 119(b) requires 
each State to have a program for 
maintenance of the Interstate System in 
accordance with the guidelines. Each 
State must then certify on an annual 


basis that it has such a program and that 
its Interstate routes are being 
maintained in accordance with that 
program. If a State fails to certify as 
required or if the Secretary of 
Transportation determines that a State 
is not adequately maintaining its 
Interstate routes in accordance with 
such a program, the State’s Federal-aid 
highway funds are to be reduced. 

The foregoing provisions were added 
to title 23, U.S.C., by section 116 of the 
Surface Transportation Assistance Act 
of 1978 (STAA), Pub. L. 95-599. 92 Stat. 
2689. The obligation of the States to 
maintain, or cause to be maintained. 
Interstate highways and all other 
highway projects constructed under the 
Federal-aid highway program has 
always been a statutory requirement for 
the receipt of Federal-aid highway funds 
and is currently expressed in 23 U.S.C. 
116. 

The regulation issued today 
prescribes Interstate maintenance 
guidelines under 23 U.S.C. 109(m) and 
establishes policy and procedures to 
implement the State certification and 
Federal oversight requirements of 23 
U.S.C. 116 and 119(b). 

The guidelines do not impose detailed 
maintenance procedures, but rather set 
forth overall maintenance objectives 
which will form the basis for the 
development of an Interstate 
maintenance program in each State. 

Each State’s initial program must be 
submitted to the FHWA within 120 days 
after the effective date of this regulation. 
The FHWA will review and approve or 
disapprove each State's initial 
submission. Within one year after the 
effective date, each State must make its 
first certification under 23 U.S.C. 119(b). 
Annual certifications will thereafter be 
required from each State by January 1 of 
each subsequent year (i.e., beginning on 
January 1.1982). Beginning in 1981, each 
State will also be required to make an 
annual program submission. This annual 
submission will not be a new State 
maintenance program, but rather a 
supplement covering information 
applicable to that year and an update of 
the initial submission where necessary. 
The FHWA will review each State's 
annual submission and will also 
continue to monitor implementation of 
each State's program in accordance with 
established agency procedures. 

Detailed procedures are provided for 
the reduction of a State’s Federal-aid 
highway funds in the event of a 
determination of nonconformity with the 
requirements of this regulation. States 
will be provided an opportunity to 
resolve such a determination on a 
formal or informal basis prior to the 
actual reduction of funds. 
















20792 


Federal Register / Vol. 45* No. 63 / Monday, March 31* 1980 / Rules and Regulations 


An advance notice of proposed 
rulemaking was issued by the FHWA to 
request suggestions for the development 
of the Interstate maintenance guidelines 
(44 FR 69, January 2.1979). Following a 
review of the comments received and an 
extensive internal analysis, a notice of 
proposed rulemaking (NPRM) was 
published on August 9.1979 (44 FR 
46882). 

Discussion of Comments 

Comments on the NPRM were 
received from 36 interested parties as 
follows: 31 State highway or 
transportation agencies, the Highway 
Users Federation for Safety and 
Mobility (HUFSM), the National 
Transportation Safety Board (NTSB), the 
American Association of State Highway 
and Transportation Officials 
(AASHTO), the Southeastern 
Association of State Highway and 
Transportation Officials (SASHTO), and 
Roy Jorgensen Associates. Inc. The 
following discussion addresses the 
major concerns of those responding to 
the NPRM. 

The NPRM requested comments on 
the issue of whether or not the 
guidelines should establish minimum 
threshold levels of maintenance to 
obtain nationwide consistency. 

Although a few of the comments 
supported the concept of specific 
performance standards and quantitative 
measurements, no specific information 
or recommendations were provided in 
that regard. In fact, many more parties 
indicated basic satisfaction with the 
proposed guidelines, and several 
recommended against adoption of 
specific standards. 

Based upon the response to the NPRM 
and the current state-of-the-art 
pertaining to quantitative measurements 
for highways, the FHWA has confirmed 
its initial determination that very little 
useful, objective data are available for 
specific application of guidelines 
employing such measurements. 
Accordingly, the guidelines in section 
635.505 of this regulation set forth 
overall maintenance objectives rather 
than detailed procedures and 
quantitative measurements. The FHWA 
will contine to initiate new research 
efforts and support existing programs to 
develop more systematic procedures for 
establishing maintenance guidelines, 
including quantitative measures where 
feasible. As indicated in the NPRM, 
when additional information and 
procedures are developed, the FHWA 
will review and revise this regulation as 
appropriate. 

Many of the comments questioned the 
fundamental necessity for the guidelines 
and made various suggestions regarding 


the reduction of "red tape" and 
documentation costs. In this regard, it 
was argued that States which already 
have well-developed maintenance 
programs should not be subject to the 
guidelines, and that the FHWA should 
use existing maintenance inspection 
procedures in lieu of, or as a supplement 
to, the guidelines. 

While it is true that a number of 
States already have well-developed 
maintenance programs (e.g., 
maintenance management systems), 
others do not. Moreover. Congress has 
explicitly mandated the issuance of 
Interstate maintenance guidelines by 
DOT and the development of an 
Interstate maintenance program in each 
State. While the FHWA plans to 
continue the annual Federal-State 
maintenance inspections, the program 
approval process required under section 
635.507 of this regulation is considered 
necessary in order for the agency to 
meet its oversight responsibilities under 
23 U.S.C. 116 and 119(b). This is 
particularly the case in light of the fact 
that the Federal guidelines set overall 
program objectives rather than detailed 
performance standards. 

However, in light of the comments 
received, the mandate of 23 U.S.C. 101(e) 
(“Minimization of Red Tape"), and the 
FHWA’s established policy on red-tape 
reduction (43 FR 10578, March 14.1978). 
a considerable degree of flexibility is 
being provided to the States in this 
regulation. For example, rather than 
requiring a specific program format or 
"memorandum of understanding" as 
suggested by several parties, section 
635.507 allows each State to develop its 
own program format with a minimal 
amount of Federal requirements. 

Existing State documents can and 
should be used wherever possible. 

Regardless of the format or source of 
a State’s program, the initial submission 
must sufficiently address the way the 
State manages its maintenance 
activities. If a State’s initial submission 
covers highway systems in addition to 
the Interstate, it should place special 
emphasis on the levels of service 
directed toward Interstate routes. 
Available State-developed performance 
standards, operating directives, quality 
standards, levels of maintenance 
service, or maintenance standards that 
describe the physical or traffic service 
element condition and that indicate 
when maintenance should be performed 
must also be a part of the initial 
submission. Some States have 
developed a formalized system for 
managing maintenance with established 
quantitative and qualitative methods of 
measurement in the development of 


work standards. If a State does not have 
the specific element repair or 
replacement documents that are a 
normal part of a maintenance 
management program, the initial 
submission must describe State 
practices in that regard. 

The initial program submission will 
allow the State and FHWA to compare 
the State’s program with the guidelines 
to insure that the intent of the guidelines 
is being, or will be, accomplished. Each 
initial submission will be reviewed by 
the appropriate FHWA field offices and 
approved or disapproved by the FHWA 
Washington Headquarters. 

Additional flexibility is provided with 
respect to the annual program 
submissions required by $ 635.507(c). 
These annual submissions can be in the 
form of normally prepared documents 
indicating the statewide maintenance 
work to be accomplished during the 
coming year (e.g., statewide budget; 
work plans by activity, statewide and 
districtwide, etc.) and any exceptions 
and/or revisions that have been made to 
the initial program. If a State has a 
maintenance management system, the 
documents normally prepared under 
that system should satisfy the annual 
submission requirement. 

Several States suggested that the 
October 1 certification date should be 
changed. In keeping with the intent of 23 
U.S.C. 119(b), the first certification will 
not be due until one year after the 
effective date of this regulation. 
Thereafter, annual certifications will be 
due by January 1 of each subsequent 
year, beginning on January 1,1982. 
Existing Federal-aid highway fund 
apportionment requirements make this a 
more realistic and workable timetable. 
With respect to submission of the 
annual update, which begins in 1981, no 
date is set by the regulation. That 
submission can, therefore, correspond to 
the beginning of a State's fiscal year, as 
some commentors suggested, or can be 
made in conjunction with a State's 
annual certification. 

In order to clarify the program 
submission and approval process, 
appropriate revisions have been made 
to the regulation. Structurally, all 
requirements for this process are now 
included in section 635.507, 
Implementation. 

Five States presented some discussion 
about the funding of maintenance versus 
betterment type work. By mandate of 23 
U.S.C. 116, highway maintenance is a 
State-funded program to preserve and 
repair a system of roads to insure its 
designed or established life and 
operational expectancy. Maintenance 
work does not include the performance 
of betterment type work which is 









Federal Register / Vol. 45, No. 63 / Monday, March 31, 1980 / Rule9 and Regulations 


20793 


intended to improve rather than 

preserve. 

Prior to the 1976 Highway Act, which 
allowed the use of Federal funds for 
resurfacing, restoration, and 
rehabilitation (R-R-R) work, some 
highway agencies were performing R-R- 
R or betterment work using State funds. 
The R-R-R designation refers to work 
undertaken primarily to extend the 
service life of an existing facility. This 
includes placement of additional 
surfacing material and/or other work 
necessary to return an existing roadway, 
including shoulders or bridges, to a 
condition of structural or functional 
adequacy. Now the States have the 
opportunity to use Federal-aid funding 
for R-R-R work rather than State 
money, but routine periodic 
maintenance activities, such as snow 
and ice control, mowing, pothole 
patching, crack filling, etc., remain a 
State responsibility, and must be paid 
for with State funds. 

A great amount of concern was 
expressed about the probable tort 
liability impact of the guidelines. Some 
States requested that the guidelines be 
broad and flexible, giving due 
consideration to the differing climatic, 
budgetary, geographic, and geologic 
conditions amongst the States, so that 
tort liability suits would not proliferate 
based on requirements for specific 
levels of maintenance and detailed 
annual programs. 

While the FHWA recognizes the 
possibility that tort suits may increase, 
the agency’s major concern and 
responsibility is the promulgation of 
guidelines to carry out the congressional 
mandate to insure that the Interstate 
System is being adequately maintained. 
The FHWA believes that the guidelines 
in § 635.505 provide the appropriate 
degree of flexibility and that, in 
reviewing State programs, due 
consideration will be given to differing 
conditions amongst the States. With 
regard to possible tort liability, the 
FHWA endorses the view expressed by 
the National Transportation Safety 
Board that "[sjhort of relieving the 
States of any responsibility to perform 
proper maintenance, there is no way in 
which the States can escape liability for 
improper maintenance." 

The AASHTO and SASHTO 
recommended adoption of a description 
of critical elements developed by 
AASHTO. The FHWA compared these 
critical elements with its own proposal 
and found very little difference in 
philosophy. In addition, the FHWA 
guidelines include critical elements for 
safety appurtenances, safety rest areas, 
access control, and traffic safety in work 
zones that AASHTO elected not to 


describe. The FHWA believes that these 
additional elements are necessary and 
will aid in the design of a complete 
maintenance program. 

Concern was expressed by several 
States, AASHTO, HUFSM, and NTSB as 
to how certain terms in the guidelines 
(e.g., "safe", "feasible", "without 
unreasonable delay") would be 
interpreted. Some of these qualifying 
terms (e.g., "feasible") have been 
eliminated in the final regulation. Those 
terms which remain should be defined 
or explained in the State's initial 
program submission. A satisfactory 
description of the methods and manner 
by which the State will carry out its 
maintenance program should contain 
sufficient information to make the 
interpretation of such terms readily 
apparent. In addition to such 
descriptions of future intent, each State 
should consider past and present 
practice and any applicable State court 
decisions in interpreting such terms. In 
many cases, the inclusion of existing 
State operating directives will satisfy 
the requirement to clarify these terms. 
The potential for varying interpretations 
by individual FHWA offices that 
concerned some parties will be avoided 
as a result of the participation of the 
FHWA Washington Headquarters in the 
review of each State's program. 

Several States suggested changes in 
the wording of the critical elements in 
§ 635.505, with roadway surfaces, 
shoulders, snow and ice control, and 
traffic services being cited most often. 
The roadway surfaces and shoulders 
elements have been revised to reflect 
subsequent improvements to the original 
grade and cross section of the roadway. 
The shoulders element has also been 
revised to require a surface "contiguous 
with" the adjacent roadway surface 
rather than "even with." The element 
previously entitled "Structures Over 20 
Feet" is now labeled "Bridges and 
tunnels." The snow and ice control 
element previously called for 
preservation of "a safe and efficient 
hazard-free winter driving environment, 
when feasible." This element now 
requires preservation of "the roadway 
safety, efficiency, and environment 
during winter driving conditions." 
Section 635.505(c) provides that 
variations from a State's approved 
program are to be allowed in situations 
involving emergency or unforeseeability. 
The element on traffic control devices 
has been revised to eliminate the phrase 
"at all times." An error in the access 
control element has been corrected to 
provide for "prevention" of improper or 
unauthorized use of rights-of-way. 


This regulation will affect the 
maintenance inspection policies and 
procedures contained in Volume 6, 
Chapter 4, Section 3, Subsection 1 of the 
Federal-Aid Highway Program Manual 
(FHPM). Revisions to that directive will 
be made as required. (The FHPM is 
available for inspection and copying as 
prescribed in 49 CFR 7, App. D.) 

This regulation is effective upon 
issuance. A 30-day delay in effective 
date is not being provided due to the 
fact that Congress has clearly expressed 
its desire for these guidelines to be 
issued at the earliest possible time and 
because the first submission under this 
regulation is not due for 120 days. 

Issued on: March 27.1980. 

John S. Hassell, Jr., 

Deputy Administrator. 

In consideration of the foregoing, the 
Federal Highway Administration hereby 
amends Chapter I of Title 23. Code of 
Federal Regulations, by adding a new 
Subpart E to Part 635 to read as follows: 

PART 635—CONSTRUCTION AND 
MAINTENANCE 

Subpart E—Interstate Maintenance 
Guidelines 

Sec. 

635.501 Purpose. 

635.503 Policy. 

635.505 Maintenance guidelines. 

635.507 Implementation. 

635.509 Deficient or unsatisfactory 
maintenance. 

Authority: 23 U.S.C. 109(m), 116,119(b), and 
315; 49 CFR 1.48(b). 

Subpart E—Interstate Maintenance 
Guidelines 

§ 635.501 Purpose. 

To prescribe Interstate maintenance 
guidelines and establish the policy and 
procedures to insure that the condition 
of Interstate routes is maintained at the 
level required by the purposes for which 
they were designed. 

§635.503 Policy. 

The policy of the FHWA is to insure 
that each State highway agency 
develops and implements an Interstate 
maintenance program conforming to the 
guidelines in this subpart. The 
maintenance program shall be 
consistent with practices deemed 
necessary to adequately provide for 
motorist safety, preservation of the 
highways, rideability, and aesthetics. 

§ 635.505 Maintenance guidelines. 

(a) The following critical elements 
should serve to direct the development 
and implementation of an Interstate 
maintenance program in each State. 
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(1) Roadway surfaces. Preservation of 
the structural integrity of the roadway 
and the safety and comfort of the user. 
This includes a safe, smooth, skid- 
resistant surface, as close as practical to 
the original, or subsequently improved, 
grade and cross section. 

(2) Shoulders. Preservation of a safe, 
smooth surface which is free of 
obstruction, contiguous with the 
adjacent roadway surface, and as close 
as practical to the original, or 
subsequently improved, grade and cross 
section. 

(3) Roadside. Preservation of the 
roadside in a safe, pleasant, and 
forgiving manner through vegetation 
management, erosion control, and litter 
pick-up. 

(4) Drainage. Preservation of 
hydraulic capacity for which originally 
designed. 

(5) Bridges and tunnels. Preservation 
of the structural and operational 
characteristics for which originally 
designed. These include safe, smooth, 
skid-resistant surfaces; proper surface 
drainage; and adequate functioning 
bearing devices and substructural 
elements. Replacement or repair of 
structural railing and approach guardrail 
should be done without unreasonable 
delay. Tunnels should be cleaned, 
properly lighted, and adequately 
ventilated. 

(6) Snow and ice control. Preservation 
of the roadway safety, efficiency, and 
environment during winter driving 
conditions. 

(7) Traffic control devices. 
Preservation of clean, legible, visible, 
and properly functioning traffic control 
devices. This includes pavement 
markings, signing, delineators, signals, 
etc. 

(8) Safety appurtenances. 

Replacement of damaged, defective, 
and/or inoperable devices without 
unreasonable delay. This includes 
guardrails, impact attenuators, 
breakaway supports, barriers, etc. 

(9) Safety rest areas. Preservation and 
operation of facilities reasonably 
necessary for the convenience, 
relaxation, and informational needs of 
the user. 

(10) Access control. Preservation of 
the originally designed access control, 
elimination of unauthorized traffic 
movement, and prevention of improper 
or unauthorized use of the highway 
rights-of-way. 

(11) Traffic safety in maintenance and 
utility work zones. Procedures that will 
aid the safety of motorists and 
maintenance workers. The procedures 
shall be consistent with the provisions 
of 23 CFR Part 630, Subpart J, and Part 


VI of the Manual on Uniform Traffic 
Control Devices. 1 * 

(b) All replacements and repairs 
should conform to the currently 
approved design standards (23 CFR Part 
625) for all critical elements listed in 
paragraph (a) of this section. Exceptions 
for minor repairs must be clearly 
defined in a State's maintenance 
program. 

(c) These guidelines shall be 
interpreted to expect that repairs and 
maintenance will be performed without 
unreasonable delay, that variations from 
the State’s approved program will be 
allowed in situations involving 
emergency or unforeseeability, and that 
the State will seek to attain a high level 
of maintenance. 

§ 63.507 Implementation. 

(a) Each State highway agency shall 
prepare an initial program submission 
which shall include a description of the 
State’s Interstate maintenance program; 
a discussion of the method by which the 
State manages its program, including 
copies of operating documents; and a 
general description of the level of 
resources and activity the State intends 
to devote to attain the objectives stated 
under each of the critical elements in 

§ 635.505(a). This initial submission 
shall be made to the FHWA no later 
than 120 days after the effective date of 
this subpart The FHWA shall review 
each State's initial program submission 
for conformance with the provisions of 
this subpart and approve or disapprove 
the submission on the basis of that 
review. 

(b) Within one year after the effective 
date of this subpart, and by January 1 of 
each subsequent year, each State 
highway agency shall certify to the 
FHWA that it has an Interstate 
maintenance program as required by 
this subpart and that its Interstate 
routes are being maintained in 
accordance with that program. 

(c) Beginning in 1981 and each year 
thereafter, each State highway agency 
shall update its initial program 
submission by providing the FHWA 
with a discussion of: 

(1) The condition of the State's 
Interstate routes and deficiencies, 

(2) State maintenance priorities, 

(3) The State maintenance budget, and 

(4) Exceptions and/or revisions to the 
initial submission. 

(d) The FHWA shall review each 
State’s annual submission for 
conformance with the provisions of this 


1 Available for purchase from the Superintendent 
of Documents. U.S. Government Printing Office. 
Washington. D.C. 20402 (GPO Stock Number 060- 
001-81001-8), and for inspection and copying as 
prescribed in 49 CFR 7. App. D. 


subpart and monitor the implementation 
of each State’s program in accordance 
with the review procedures described in 
the FHWA Maintenance Review 
Manual *and the Federal-Aid Highway 
Program Manual, Volume 6. Chapter 4, 
Section 3. Subsection l. 3 If differences 
between the State and the FHWA 
cannot be resolved concerning the 
adequacy of the Interstate maintenance 
program’s level of resources and 
activity, the FHWA shall initiate action 
under 8 635.509. 

§ 635.509 Deficient or unsatisfactory 
maintenance. 

(a) Fund reduction. If a State fails to 
certify as required by this subpart, or if 
the Secretary determines that a State is 
not adequately maintaining its Interstate 
routes in accordance with a 
maintenance program as required by 
this subpart, the Federal-aid highway 
funds apportioned to the State for the 
next fiscal year (after the date on which 
the State must certify) shall be reduced 
by an amount equal to 10 percent of the 
amount which would otherwise be 
apportioned to the State under 23 U.S.C. 
104. In addition, future project approvals 
may be withheld by the Secretary under 
23 U.S.C. 116. 

(b) Procedure for reduction of funds. 
(1) If it appears to the Federal Highway 
Administrator that a State has not 
submitted a certification conforming to 
the requirements of this subpart, or that 
a State is not adequately maintaining its 
Interstate routes in accordance with a 
maintenance program as required by 
this subpart, the Administrator shall 
make in writing a proposed 
determination of nonconformity, and 
shall notify the Governor of the State of 
the proposed determination by certified 
mail. The notice shall state the reasons 
for the proposed determination and 
inform the State that it may within 30 
days from the date of the letter request a 
hearing to show cause why it should not 
be found in nonconformity. If the State 
informs the Administrator before the 
end of the 30-day period that it wishes 
to attempt to resolve the matter 
informally, the Administrator may 
extend the time for requesting a hearing 
by an additional 30 days. In the event of 
a request for informal resolution, the 
State and the Administrator (or 
designees) shall promptly schedule a 
meeting to resolve the matter. 

(2) If a State does not request a 
hearing in a timely fashion as provided 
in paragraph (b)(1) of this section, the 
Administrator shall forward the 
proposed determination to the 


1 * Available for inspection and copying ai 

prescribed in 49 CFR 7. Appendix D. 
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Secretary. Upon approval by the 
Secretary, the provisions of paragraph 
(a) of this section shall take effect 
immediately. 

(3) If a State requests a hearing, the 
Secretary shall expeditiously convene a 
hearing on the record, which shall be 
conducted according to the provisions of 
the Administrative Procedure Act. 5 
U.S.C. 551 et seq. Based on the record of 
the proceeding, the Secretary shall 
determine whether the State is in 
nonconformity with this subpart. If the 
Secretary determines that the State is in 
nonconformity, the provisions of 
paragraph (a) of this section shall take 
effect immediately. 

(4) The Secretary may reduce 10 
percent of a State’s apportionment of 
funds under 23 U.S.C. 104 prior to the 
administrative determination under this 
section in order to prevent the 
apportionment to the State of funds 
which would be affected by a 
determination of nonconformity. 

(5) Funds withheld pursuant to a final 
administrative determination under this 
section shall be reapportioned to all 
other eligible States one year from the 
date of this determination, unless before 
this time the Secretary determines, on 
the basis of information submitted by 
the State and the FHWA, that the State 
has come into conformity with this 
section. If the Secretary determines that 
the State has come into conformity, the 
withheld funds shall be released to the 
State. 

(6) The reapportionment of funds 
under paragraph (b)(5) of this section 
shall be stayed during the pendency of 
any proceeding for judicial review of a 
final administrative determination of 
nonconformity made by the Secretary. 

(FR Doc 00-9843 Filed 3-20-00; 8:45 un) 

BILLING CODE 4910-22-M 


23 CFR Part 646 

Railroad-Highway Projects; Technical 

Corrections 

agency: Federal Highway 
Administration (FHWA), DOT. 

action: Technical corrections to final 

rule. 


summary: This document corrects a 
final rule that contains erroneous 

citations. 

effective date: March 31,1980. 
for further information contact: 

Stanley H. Abramson, Office of the 
Chief Counsel. 202-426-0762, Federal 
Highway Administration, 400 Seventh 
Street, SW., Washington, D.C. 20590. 


The following corrections are hereby 
made to Chapter I of Title 23, Code of 
Federal Regulations, Part 646, Subpart B: 

§ 646.200 [Amended] 

1. In § 646.200(c) delete the reference 
"23 CFR, Part 655, Subpart E" and insert 
in lieu thereof the reference "23 CFR 
Part 924." 

§646.220 [Amended] 

2. In § 646.220(d)(1) delete the 
reference "23 CFR, Part 170" in 
Paragraph (ii) and insert in lieu thereof 
the reference "23 CFR Part 172", and in 
Paragraph (iii) delete the reference "23 
CFR, Part 655, Subpart E" and insert in 
lieu thereof the reference "23 CFR Part 
924." 

(23 U.S.C. 315; 49 CFR 1.48(b)) 

Issued on: March 27,1980. 

Lorenzo Casanova, 

Chief Counsel, Federal Highway 
Administration. 

[FR Doc. 80-9844 Filed 3-28-80; *45 am) 

BILUNG CODE 4910-22-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Ch. I 
[LR-226-79] 

Removal of Statutory Sections From 
Title 26 of the Code of Federal 
Regulations; Amendment 

agency: Internal Revenue Service, 
Treasury. 

action: Editorial changes. 

summary: This document announces 
editorial changes to Title 26 of the Code 
of Federal Regulations, made necessary 
by the previous deletion of statutory 
sections from the regulations. Cross- 
references to the deleted material have 
been changed to the corresponding 
sections of the Internal Revenue Code of 
1954 or to the appropriate regulations 
sections. However, when either such 
change would have produced a 
redundancy, the cross-reference has 
been deleted. 

effective date: This announcement is 
effective March 31,1980. 

FOR FURTHER INFORMATION CONTACT: 

George H. Bradley of the Legislation and 
Regulations Division, Office of Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue, N.W., Washington, 
D.C. 20224, Attention: CQLR:T, 202-566- 
3486, not a toll-free call. 

Announcement 

On January 25,1980, Treasury 
Decision 7665 was published in the 


Federal Register (45 FR 6088). That 
Treasury decision removed from Title 20 
of the Code of Federal Regulations those 
regulation sections that recite verbatim 
provisions of the Internal Revenue Code 
of 1954. 

A number of existing regulation 
sections in Title 26 of the Code of 
Federal Regulations contain cross- 
references to certain of those regulation 
sections which were removed. The next 
publication of Title 26 will correct these 
cross-references to refer to 
corresponding sections of the Internal 
Revenue Code of 1954 or to the 
appropriate regulations sections, and no 
longer to statutory sections as formerly 
recited in Title 26. 

Certain of the regulations sections 
that referred to deleted statutory 
sections also referred to the 
corresponding Code section and 
regulations section. In those instances, 
cross-references to the deleted statutory 
sections were deleted. 

These changes will be made as a part 
of the April 1,1980, edition of Title 26 of 
the Code of Federal Regulations. 

Robert A. Bley, 

Director, Legislation and Regulations 
Division. 

[FR Doc. 80-9879 Filed 3-28-80: 8:45 am) 

BILLING CODE 4830-01-11 


26 CFR Part 1 
[T.D. 7689] 

Income Tax; Taxable Years Beginning 
After December 31 f 1953; Moving 
Expenses of Members of the Armed 
Forces of the United States 

agency: Internal Revenue Service, 
Treasury. 

action: Final regulations. 

summary: This document provides final 
regulations relating to the moving 
expenses of members of the Armed 
Forces of the United States. The final 
regulations amend the rules under 
section 217(g) of the Internal Revenue 
Code of 1954 to make them consistent 
with the rules in the Joint Travel 
Regulations, promulgated by the 
Departments of Defense and 
Transportation under the authority 
contained in sections 404 through 411 of 
Title 37 of the United States Code. 
date: The amendments are effective for 
taxable years beginning after December 
31,1975. 

FOR FURTHER INFORMATION CONTACT: 

Barbara B. Coughlin of the Legislation 
and Regulations Division, Office of the 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue. 
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N.W., Washington. D.C. 20224 
(Attention: CC:LR:T) (202-566-6618). 

SUPPLEMENTARY INFORMATION: 
Background 

Since this Treasury decision will not 
be detrimental to any taxpayer, it is 
found unnecessary to issue this 
Treasury decision with notice and 
public procedure thereon under 
subsection (b) of section 553 of Title 5 of 
the United States Code. 

Explanation of Provisions 

Section 217(g) of the Internal Revenue 
Code provides special moving expense 
rules for members of the Armed Forces 
of the United States on active duty who 
move pursuant to a military order and 
incident to a permanent change of 
station. For these military members, 
moving expenses furnished in kind or by 
reimbursement need not be included in 
gross income, and the Secretary of 
Defense and the Secretary of 
Transportation are not required to make 
information reports with respect to these 
expenses. The regulations under section 
217(g) presently provide that a 
permanent change of station includes a 
move in connection with and within 90 
days of retirement or other termination 
of active duty. 

This regulation project amends 
5 1.217—2(g)(3)(ii) to provide that a 
permanent change of station includes a 
move in connection with and within 1 
year of retirement or other termination 
of active duty. The Joint Travel 
Regulations extend the 1-year period for 
members undergoing hospitalization, 
medical treatment, education, or 
training, or in other deserving cases 
approved by the Secretary of the 
appropriate branch of the Armed Forces 
or by the Secretary’s representative. The 
Income Tax Regulations as amended 
provide a corresponding extension. 

Drafting Information 

The principal author of these 
regulations is Barbara B. Coughlin of the 
Legislation and Regulations Division of 
the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
these regulations, both on matters of 
substance and style. 


Adoption of Amendments to the 
Regulations 

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31,1953 

Accordingly, 26 CFR Part 1 is 
amended by revising 5 1.217—2(g)(3)(ii) 
to read as follows: 

S 1.217-2 Deduction for moving expenses 
paid or incurred In taxable years beginning 
after December 31,1969. 
***** 

(g) Rules for members of the Armed 
Forces of the United States. * * * 

(3) Permanent change of 
station. * * * 

(ii) A move from the last post of duty 
to home or a nearer point in the United 
States in connection with retirement, 
discharge, resignation, separation under 
honorable conditions, transfer, relief 
from active duty, temporary disability 
retirement, or transfer to a Fleet 
Reserve, if such move occurs within 1 
year of such termination of active duty 
or within the period prescribed by the 
Joint Travel Regulations promulgated 
under the authority contained in 
sections 404 through 411 of title 37 of the 
United States Code. 
***** 

Because this Treasury decision will 
not be detrimental to any taxpayer, it is 
found unnecessary to issue this 
Treasury decision with notice and 
public procedure thereon under 
subsection (b) of section 553 of title 5 of 
the United States Code or subject to the 
effective date limitation of subsection 
(d) of that section. 

This Treasury decision is issued under 
the authority contained in sections 217(j) 
and 7805 of the Internal Revenue Code 
of 1954 (78 Stat. 50 and 68A Stat. 917; 20 
U.S.C. 217(j) and 7805). 

Jerome Kurtz, 

Commissioner of Internal Revenue, 

Approved: March 24.1900. 

Donald C. Lubick, 

Assistant Secretary of the Treasury. 

fFR Doc. 80-9680 Filed 3-28-80: 8:45 amj 
BILLING CODE 4830-01-11 


26 CFR Part 1 
IT.D. 7688] 

Income Tax; Definition of the Term 
“Church Plan” 

agency: Internal Revenue Service, 
Treasury. 

action: Final regulations. 

summary: This document provides final 
regulations relating to the definition of 


the term “church plan”. Changes to the 
applicable tax law were made by the 
Employee Retirement Income Security 
Act of 1974 (ERISA). These regulations 
provide necessary guidance for 
determining whether a retirement plan is 
a church plan. If a plan is a church plan, 
it may obtain qualified status without 
meeting certain requirements required of 
plans which are not church plans. A 
retirement plan which does not meet the 
provisions required of a church plan 
may still obtain qualified status by 
meeting all the requirements applicable 
to retirement plans generally. 

effective date: September 2.1974. 

FOR FURTHER INFORMATION CONTACT: 

Phoebe Mix of the Legislation and 
Regulations Division, Office of the Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue, NW., Washington. 
D.C. 20224, Attention: CC:LR:T, 202-566- 
3671, not a toll-free call. 

SUPPLEMENTARY INFORMATION: 

Background 

On April 8,1977, the Federal Register 
published proposed amendments to the 
Income Tax Regulations (26 CFR Part 1) 
under section 414 (e) of the Internal 
Revenue Code of 1954 (42 FR 18621). The 
amendments were proposed under 
ERISA section 1015 (88 Stat. 925). A 
public hearing was held on October 6, 
1977. After consideration of all 
comments regarding the proposed 
amendments, those amendments are 
adopted as revised by this Treasury 
decision. 

Independent Administrators 

A number of commentators requested 
guidance with respect to whether a plan 
which is administered by a separately 
incorporated organization such as a 
pension board or a bank, can still 
qualify as a church plan. The final 
regulations provide that such plans can 
qualify as church plans. 

Single Church Disqualification Problem 

A number of persons commented that 
the provision in the notice of proposed 
rulemaking which would cause a plan to 
lose its church plan status if one of the 
churches maintaining the plan fails to 
meet all the requirements was too harsh. 
The Treasury Department agrees. 
Therefore the final regulations permit 
such a plan to retain its church plan 
status if the church which does not meet 
the requirements disassociates itself 
from the plan after notice from the 
Internal Revenue Service of its failure. 

§ 1.414 (e)-l (c). 
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Once Disqualified, Forever Disqualified 

A number of commentators requested 
that the Service reverse the position 
taken in the proposed regulations which 
provided that once a plan ceases or fails 
to be a church plan, it can thereafter 
never become one. This position was 
taken in order to be consistent with 
section 410(d) of the Code, which 
permits church plans to make an 
irrevocable election not to be treated as 
a church plan. The position taken in the 
regulations prevents plans from 
avoiding the irrevocable election simply 
by failing the substantive requirements 
for church plans for a few years, and 
then meeting them a few years later. In 
addition, at the hearing it was brought 
out that substantial administrative 
problems could result if plans were 
permitted to enter and leave church plan 
status. Accordingly, the position taken 
in the proposed regulations is 
unchanged in the final regulations. 

§ 1.414 (e)-l (a). 

Former Employees 

The Service was also requested to add 
to the regulations special provisions for 
church personnel who leave the 
employment of the church. The final 
regulations do not cover this issue 
because it is beyond the scope of section 
414(e). The rules relating to coverage of 
former employees are the same for all 
qualified plans, regardless of whether or 
not they are church plans. There are no 
provisions which treat former 
employees covered by church plans 
differently from former employees 
covered by other qualified plans. 

Additional Changes 

The final regulations delete proposed 
§ 1.414(e) (statutory provisions). This 
action complies with Treasury 
Department policy to avoid placing in 
the Code of Federal Regulations 
material that serves little or no useful 
purpose. The statutory language is 
readily available elsewhere. Other 
minor clerical and clarifying changes 
were also made. 

Additional Considerations 

These regulations are needed in order 
to provide guidance to the public as well 
as government employees responsible 
for the implementation of section 414 (e) 
of the Internal Revenue Code of 1954. 
Considering both the direct and indirect 
effects of these regulations, it is believed 
they satisfactorily implement section 
414(e) of the Code. 

Evaluation of the effectiveness of the 
regulations after issuance will be based 
upon comments received from offices 
within the Internal Revenue Service and 


the Treasury Department, other 
governmental agencies. State and local 
governments, and the public. 

Drafting Information 

The principal author of these 
regulations is Phoebe Mix of the 
Legislation and Regulations Division of 
the Office of Chief Counsel. Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
the regulation, both on matters of 
substance and style. 

Authority 

This Treasury decision is issued under 
the authority contained in section 7805 
of the Internal Revenue Code of 1954 
(68A Stat. 917; 26 U.S.C. 7805). 

Adoption of Amendments to the 
Regulations 

After careful consideration of all 
comments received, the amendments to 
the regulations as proposed are hereby 
adopted, subject to the following 
changes: 

Paragraph 1. Section 1.414 (e) is 
deleted. 

Par. 2. Section 1.414 (e)-l (c) is 
amended by deleting the comma after 
the word “church” in paragraph (c) (1) 
and by deleting the last sentence and 
adding in its place the following: 

§ 1.414 (e}-l Definition of o church 
plan 

***** 

(c) * * • Thus, if with respect to a single 
employer the plan fails to meet any provision 
of this paragraph, the entire plan ceases to be 
a church plan unless that employer ceases 
maintaining the plan for all plan years 
beginning after the plan year in which it 
receives a final notification from the Internal 
Revenue Service that it does not meet the 
provisions of this paragraph. If the employer 
does cease maintaining the plan in 
accordance with this paragraph, the fact that 
the employer formerly did maintain the plan 
will not prevent the plan from being a church 
plan for prior years. 

***** 

Par. 3. Section 1.414 (e)-l (f) is 
redesignated § 1.414 (e)-l (g) and new 
paragraph (g) (1) is amended by deleting 
“410 (d)“ and inserting in its place “410 
(c)’\ 

Par. 4. Section 1.414 (e)-l (f) is added 
to read as follows: 

§ 1.414 (e)-l Definition of a Church 
Plan 

***** 

(f) Separately incorporated fiduciaries. A 
plan which otherwise meets the provisions of 
this section shall not lose its status as a 
church plan because of the fact that it is 


administered by a separately incorporated 
fiduciary such as a pension board or a bank. 
Jerome Kurtz, 

Commissioner of Internal Revenue. 

Approved: March 12,1980. 

Donald C. Lubick. 

Assistant Secretary of the Treasury. 

26 CFR Part 1 is amended by adding 
§ 1.414(e)-l to read as follows: 

§ 1.414(e)-1 Definition of church plan. 

(a) General rule. For the purposes of 
part 1 of subchapter D of chapter 1 of the 
Code and the regulations thereunder, the 
term “church plan” means a plan 
established and at all times maintained 
for its employees by a church or by a 
convention or association of churches 
(hereinafter included within the term 
“church”) which is exempt from tax 
under section 501(a). provided that such 
plan meets the requirements of 
paragraphs (b) and (if applicable) (c) of 
this section. If at any time during its 
existence a plan is not a church plan 
because of a failure to meet the 
requirements set forth in this section, it 
cannot thereafter become a church plan. 

(b) Unrelated businesses —(1) In 
general. A plan is not a church plan 
unless it is established and maintained 
primarily for the benefit of employees 
(or their beneficiaries) who are not 
employed in connection with one or 
more unrelated trades or businesses 
(within the meaning of section 513). 

(2) Establishment or maintenance of a 
plan primarily for persons not employed 
in connection with one or more 
unrelated trades or businesses, (i) (A) A 
plan, other than a plan in existence on 
September 2.1974. is established 
primarily for the benefit of employees 
(or their beneficiaries) who are not 
employed in connection with one or 
more unrelated trades or businesses if 
on the date the plan is established the 
number of employees employed in 
connection with the unrelated trades or 
businesses eligible to participate in the 
plan is less than 50 percent of the total 
number of employees of the church 
eligible to participate in the plan. 

(B) A plan in existence on September 
2,1974. is to be considered established 
as a plan primarily for the benefit of 
employees (or their beneficiaries) who 
are not employed in connection with one 
or more unrelated trades or businesses 
if it meets the requirements of both 
paragraphs (b)(2)(ii) (A) and (B) (if 
applicable) in either of its first 2 plan 
years ending after September 2,1974. 

(ii) For plan years ending after 
September 2,1974, a plan will be 
considered maintained primarily for the 
benefit of employees of a church who 
are not employed in connection with one 
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or more unrelated trades or businesses 
if in 4 out of 5 of its most recently 
completed plan years— 

(A) Less than 50 percent of the 
persons participating in the plan (at any 
time during the plan year) consist of and 
in the same year 

(B) Less than 50 percent of the total 
compensation paid by the employer 
during the plan year (if benefits or 
contributions are a function of 
compensation) to employees 
participating in the plan is paid to, 

employees employed in connection with 
an unrelated trade or business. The 
determination that the plan is not a 
church plan will apply to the second 
year (within a 5 year period) for which 
the plan fails to meet paragraph (b)(2)(ii) 
(A) or (B) (if applicable) and to all plan 
years thereafter unless, taking into 
consideration all of the facts and 
circumstances as described in 
paragraph (b)(2)(iii) of this section, the 
plan is still considered to be a church 
plan. A plan that has not completed 5 
plan years ending after September 2, 
1974, shall be considered maintained 
primarily for the benefit of employees 
not employed in connection with an 
unrelated trade or business unless it 
fails to meet paragraphs (b)(2)(ii) (A) 
and (B) in at least 2 such plan years. 

(iii) Even though a plan does not meet 
the provisions of paragraph (b)(2)(ii) of 
this section, it nonetheless will be 
considered maintained primarily for the 
benefit of employees who are not 
employed in connection with one or 
more unrelated trades or businesses if 
the church maintaining the plan can 
demonstrate that based on all of the 
facts and circumstances such is the 
case. Among the facts and 
circumstances to be considered in 
evaluating each case are: 

(A) The margin by which the plan fails 
to meet the provisions of paragraph 

(b)(2)(ii) of this section, and 

(B) Whether the failure to meet such 
provisions was due to a reasonable 
mistake as to what constituted an 
unrelated trade or business or whether a 
particular person or group of persons 
were employed in connection with one 
or more unrelated trades or businesses. 

(iv) For purposes of this section, an 
employee will be considered eligible to 
participate in a plan if such employee is 
a participant in the plan or could be a 
participant in the plan upon making 
mandatory employee contributions to 
the plan. 

(3) Employment in connection with 
one or more unrelated trades or 
businesses. An employee is employed in 
connection with one or more unrelated 
trades or businesses of a church if a 


majority of such employee’s duties and 
responsibilities in the employ of the 
church are directly or indirectly related 
to the carrying on of such trades or 
businesses. Although an employee’s 
duties and responsibilities may be 
insignificant with respect to any one 
unrelated trade or business, such 
employee will nonetheless be 
considered as employed in connection 
with one or more unrelated trades or 
businesses if such employee’s duties 
and responsibilities with respect to all 
of the unrelated trades or businesses of 
the church represent a majority of the 
total of such person’s duties and 
responsibilities in the employ of the 
church. 

(c) Plans of two or more employers. 
The term “church plan” does not include 
a plan which, during the plan year, is 
maintained by two or more employers 
unless— 

(1) Each of the employers is a church 
that is exempt from tax under section 
501(a), and 

(2) With respect to the employees of 
each employer, the plan meets the 
provisions of paragraph (b)(2)(ii) of this 
section or would be determined to be a 
church plan based on all the facts and 
circumstances described in paragraph 

(b) (2)(iii) of this section. 

Thus, if with respect to a single 
employer the plan fails to meet any 
provision of this paragraph, the entire 
plan ceases to be a church plan unless 
that employer ceases maintaining the 
plan for all plan years beginning after 
the plan year in which it receives a final 
notification from the Internal Revenue 
Service that it does not meet the 
provisions of this paragraph. If the 
employer does cease maintaining the 
plan in accordance with this paragraph, 
the fact that the employer formerly did 
maintain the plan will not prevent the 
plan from being a church plan for prior 
years. 

(d) Special rule. (1) Notwithstanding 
paragraph (c)(1) of this section, a plan 
maintained by a church and one or more 
agencies of such church for the 
employees of such church and of such 
agency or agencies, that is in existence 
on January 1,1974, shall be treated as a 
church plan for plan years ending after 
September 2,1974, and beginning before 
January 1,1983, provided that the plan is 
described in paragraph (c) of this 
section without regard to paragraph 

(c) (1) of this section, and the plan is not 
maintained by an agency which did not 
maintain the plan on January 1,1974. 

(2) For the purposes of section 414(e) 
and this section, an agency of a church 
means an organization which is exempt 
from tax under section 501 and which is 
either controlled by. or associated with. 


a church. For example, an organization, 
a majority of whose officers or directors 
are appointed by a church’s governing 
board or by officials of a church, is 
controlled by a church within the 
meaning of this paragraph. An 
organization is associated with a church 
if it shares common religious bonds and 
convictions with that church. 

(e) Religious orders and religious 
organizations. For the purpose of this 
section the term “church” includes a 
religious order or a religious 
organization if such order or 
organization (1) is an integral part of a 
church, and (2) is engaged in carrying 
out the functions of a church, whether as 
a civil law corporation or otherwise. 

(f) Separately incorporated 
fiduciaries. A plan which otherwise 
meets the provisions of this section shall 
not lose its status as a church plan 
because of the fact that it is 
administered by a separately 
incorporated fiduciary such as a pension 
board or a bank. 

(g) Cross reference. (1) For rules 
relating to treatment of church plans, 
see section 410(c), 411(e), 412(h), 4975(g). 
and the regulations thereunder. 

(2) For rules relating to church plan 
elections, see section 410(d) and the 
regulations thereunder. 

|FR Doc. 00-0681 Filed 3-28-80; 8:45 am) 

BILLING CODE 4830-01-M 


DEPARTMENT OF JUSTICE 

28 CFR Part 0 

[Tax Division Directive No. 36] 

Organization of the Department of 
Justice; Redelegation of Authority to 
Compromise and Close Civil Claims 

AGENCY: Tax Division, Department of 
Justice. 

action: Final rule. 

summary: This directive increases the 
redelegation to the Chief of the Review 
Section of the Tax Division, and 
eliminates the redelegation to the 
Director. Civil Litigation, of the Tax 
Division, of the authority to compromise, 
settle and close claims filed in behalf of 
the United States and claims against the 
United States. This directive supersedes 
Tax Division Directive No. 31. 

EFFECTIVE DATE: This directive shall 
become effective March 31,1980. 

FOR FURTHER INFORMATION CONTACT: 
Mildred L. Seidman, Review Section, 
Tax Division, Department of Justice, 
Washington, D.C. 20530, 202-724-6567. 

In appendix to Subpart Y— 
Redelegation of Authority to 
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Compromise and Close Civil Claims, 

Tax Division Directive No. 31 is deleted 
and Directive No. 36 is added as follows: 

By virture of the authority vested in 
me by Part 0 of Title 28 of the Code of 
Federal Regulations, particularly 
§§ 0.70. 0.160, 0.162, 0.164, 0.166, and 
0.168, it is ordered as follows: 

Section 1. The Chiefs of the Civil Trial 
Sections, the Court of Claims Section, 
and the Appellate Section are 
authorized to reject offers in 
compromise, regardless of amount, 
without reference to the Review Section, 
provided that such action is not opposed 
by the agency or agencies involved. 

Section 2. Subject to the conditions 
and limitations set forth in Section 5 
hereof, the Chiefs of the Civil Trial 
Sections and Court of Claims Section 
are authorized to accept offers in 
compromise in all cases in which the 
amount of the Government’s concession, 
exclusive of statutory interest, does not 
exceed $50,000, provided that such 
action is not opposed by the agency or 
agencies involved. 

Section 3. Subject to the conditions 
and limitations set forth in Section 5 
hereof, the Chief of the Review Section 
shall have authority to: 

(A) Accept offers in compromise of 
claims against the Government in ail 
cases in which the amount of the 
Government's concession, exclusive of 
statutory interest, does not exceed 
$500,000, 

(B) Approve administrative 
settlements not exceeding $500,000, 

(C) Approve offers in compromise of 
claims in behalf of the Government in 
all cases in which the difference 
between the gross amount of the original 
claim and the proposed settlement does 
not exceed $250,000 or 10 percent of the 
original claim, whichever is greater, 

(D) Approve concessions (other than 
by compromise) of civil claims asserted 
by the Government in all cases in which 
the gross amount, of the original claim 
does not exceed $250,000, and 

(E) Reject offers in compromise, or 
disapprove administrative settlements 
or concessions, regardless of amount, 
provided that the action is not opposed 
by the agency or agencies involved or 
the chief of the section to which the case 
is assigned, and provided further that 
the limiting amount in (A) and (B) shall 
be $200,000 if the case is subject to 
reference to the Joint Committee on 
Taxation. 

Section 4. Subject to the conditions 
and limitations set forth in Section 5 
hereof, the Deputy Assistant Attorneys 
General each shall have authority to: 

(A) Accept offers in compromise of 
claims against the Government in all 


cases in which the amount of the 
Government’s concession, exclusive of 
statutory interest, does not exceed 
$500,000, 

(B) Approve administrative 
settlements not exceeding $500,000, 

(C) Approve offers in compromise of 
claims in behalf of the Government in 
all cases in which the difference 
between the gross amount of the original 
claim and the proposed settlement does 
not exceed $250,000 or 10 percent of the 
original claim, whichever is greater, 

(D) Approve concessions (other than 
by compromise) of civil claims asserted 
by the Government in all cases in which 
the gross amount of the original claim 
does not exceed $250,000, and 

(E) Reject offers in compromise, or 
disapprove administrative settlements 
or concessions, regardless of amount, 
provided that such action is not opposed 
by the agency or agencies involved, and 
provided further that the limiting 
amount in (A) and (B) shall be $200,000 
if the case is subject to reference to the 
Joint Committee on Taxation. 

Section 5. The authority redelegated 
herein shall be subject to the following 
conditions and limitations: 

(A) When, for any reason, the 
compromise or administrative 
settlement or concession of a particular 
claim, as a practical matter, will control 
or adversely influence the disposition of 
other claims totalling more than the 
respective amounts designated in 
Sections 2, 3. and 4, the case shall be 
forwarded for review at the appropriate 
level. 

(B) When, because of the importance 
of a question of law or policy presented, 
the position taken by the agency or 
agencies or by the United States 
Attorney involved, or any other 
considerations, the person otherwise 
authorized herein to take final action (or 
the Chief of the Review Section, in cases 
which have been considered by such 
section) is of the opinion that the 
proposed disposition should be 
reviewed at a higher level, the case shall 
be forwarded for such review. 

(C) Nothing in this Directive shall be 
construed as altering any provision of 
Subpart Y of Part 0 of Title 28 of the 
Code of Federal Regulations requiring 
the submission of certain cases to the 
Attorney General, the Associate 
Attorney General, or the Solicitor 
General. 

(D) Authority to approve 
recommendations that the Government 
confess error, or make administrative 
settlements, in cases on appeal, is 
excepted from the foregoing 
redelegations. 


(E) The Assistant Attorney General, at 
any time, may withdraw any authority 
delegated by this Directive as it relates 
to any particular case or category of 
cases, or to any part thereof. 

Section 6. This Directive supersedes 
Tax Division Directive No. 31, effective 
August 17.1978. 

Section 7. This Directive shall become 
effective on the date of its publication in 
the Federal Register. 

Dated: March 4,1980. 

M. Carr Ferguson, 

Assistant Attorney General. Tax Division . 

Approved: 

John H. Shenefietd, 

Associate Attorney General. 

(FR Doc. 80-9700 Filed 3-Z8-0O; 84S «m| 

BILUNG COOE 4410-01-M 


28 CFR Part 16 
[Order No. 877-80] 

Freedom of Information; Revocation 
of Certain Paragraphs 

agency: Department of Justice. 
action: Final rule. 

summary: This order amends §§ 16.5 
and 16.6 of Title 28, Code of Federal 
Regulations, by eliminating the 
requirement of these sections that the 
Office of the Associate Attorney 
General maintain copies of certain 
correspondence initiated by Department 
organizations under the Freedom of 
Information Act (FOIA). Section 16.5(e) 
currently requires that the Office 
maintain copies of all correspondence 
extending the initial time period (ten 
workdays) in which the organizations 
must respond to FOIA requests. In 
addition, § 16.6(d) requires that the 
Office maintain copies of all * 
correspondence denying or granting 
access to a record or stating that such a 
record cannot be located. 

The Department of Justice determined 
that the keeping of copies of such 
correspondence by the Office of the 
Associate Attorney General is 
unnecessary and inefficient, since each 
Department organization originating 
such correspondence maintains a copy 
of these records in its own files. 
EFFECTIVE DATE: March 31.1980. 

FOR FURTHER INFORMATION CONTACT: 
William J. Snider, Administrative 
Counsel, Justice Management Division, 
Department of Justice, 10th and 
Constitution Avenue. N.W., Washington, 
D.C. 20530. Tel. (202) 633-3452. 
supplementary information: Because 
this amendment merely reflects a 
change in internal Department 
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administrative procedures, a 30-day 
notice and public comment thereon are 
impracticable and unnecessary and are 
hereby waived in accordance with 5 
U.S.C. 553(b)(A). 

Accordingly, pursuant to the authority 
vested in me by 5 U.S.C. 301 and 552 and 
28 U.S.C. 509 and 510. §§ 16.5 and 16.6 of 
Title 28, Code of Federal Regulations are 
amended as follows: 

§ 16.5 [ Amended 1 

In § 16.5, paragraph (e) is deleted and 
paragraph (f) is redesignated paragraph 

(e). 

§16.6 I Amended 1 

In § 16.6, paragraph (d) is deleted. 
Dated: March 15. 1980. 

Benjamin R. Civiletti. 

Attorney Genera/. 

(FR Doc. 80-9675 Filed 0-26-80. 8 45 am| 

BILUNG CODE 4410-01-M 


28 CFR Part 50 

l Order No. 878-801 

Establishing the Foreign Corrupt 
Practices Act Review Procedure 

AGENCY: Department of Justice. 
action: Final rule._ 

summary: This order establishes a 
review procedure in the Criminal 
Division of the Department of Justice, 
permitting any party covered under 
sections 103 and 104 of the Foreign 
Corrupt Practices Act of 1977 (FCPA) to 
seek a statement of the Department’s 
present enforcement intention under 
those sections of the FCPA. but not 
section 102 of the FCPA, concerning 
proposed business conduct. 

EFFECTIVE DATE: March 20,1980. 

FOR FURTHER INFORMATION CONTACT: 
James J. Graham, Deputy Chief, Fraud 
Section, Criminal Division, Washington, 
D.C. 20530 (202-724-7029). 

By virtue of the authority vested in me 
by 28 U.S.C. 509. 510, and 5 U.S.C. 301, 
there is hereby established in the 
Department of Justice the Foreign 
Corrupt Practices Act Review 
Procedure. Accordingly, Part 50 of 
Chapter I of Title 28, Code of Federal 
Regulations, is amended by adding a 
new § 50.18 to read as follows: 

§ 50.18 Criminal division review under the 
Foreign Corrupt Practices Act of 1977. 

Although the Department of Justice is 
not authorized to give advisory opinions 
to private parties, the Criminal Division 
is willing, in certain circumstances, to 
review proposed conduct and state its 
present enforcement intention under 
sections 103 and 104 of the Foreign 


Corrupt Practices Act of 1977,15 U.S.C. 
78dd-l, 78dd-2, but not including 
section 102 of the Foreign Corrupt 
Practices Act, 15 U.S.C. 78m(b)(2). (3). 
The conditions for such review are set 
forth below: 

(a) A request for a Foreign Corrupt 
Practices Act (FCPA) review letter must 
be submitted in writing in an original 
and Five copies to the Assistant 
Attorney General in charge of the 
Criminal Division, Attention: FCPA 
Review Group. The mailing address is 
P.O. Box 7814, Benjamin Franklin 
Station. Washington, D.C. 20044. The 
address for hand-delivery is 8th floor. 
Federal Triangle Building, 315 9th Street 
NW., Washington, D.C. 20530. 

(b) The entire transaction which is the 
subject of the review request must be an 
actual transaction but need not involve 
only proposed conduct. The Criminal 
Division will not consider a request, 
however, unless that portion of the 
transaction for which clearance is 
sought involves only proposed conduct. 

(c) The Criminal Division will 
consider a review request only when 
submitted by a party or parties to the 
transaction which is the subject of the 
review request. 

(d) The Criminal Division may. in its 
discretion, refuse to consider a review 
request. 

(e) An FCPA review letter shall have 
no application to any party which does 
not join in the request therefor. 

(f) A review request shall be specific 
and contain in detail all relevant and 
material information bearing on the 
conduct for which review is requested 
and on the circumstances of the 
proposed conduct. A review request 
must be signed on behalf of each 
requesting party by an appropriate 
senior officer with operational 
responsibility for the conduct which is 
the subject of the review request and 
who has been designated by the chief 
executive officer to sign the review 
request. In appropriate cases, the chief 
executive officer of each requesting 
party may be required to sign the review 
request. The person signing the review 
request must certify that it contains a 
true, correct and complete disclosure 
with respect to the proposed conduct 
and the circumstances of the conduct. 

(g) Each party shall provide the 
Criminal Division with any additional 
information or documents the Division 
may thereafter request in order to 
review a matter. Any information 
furnished orally shall be promptly 
confirmed in writing, signed by the same 
person who signed the initial review 
request and certified by him to be a true, 
correct and complete disclosure of the 
requested information. In connection 


with any request for review the Criminal 
Division will also conduct whatever 
independent investigation it believes is 
appropriate. 

(h) After review of a request 
submitted hereunder, the Criminal 
Division may: State its present 
enforcement intention under sections 
103 and 104 of the FCPA with respect to 
the proposed business conduct; decline 
to state its present enforcement 
intention; or take such other position or 
action as it considers appropriate. 

(i) The Criminal Division will make 
every reasonable effort to respond to 
any review request within 30 days after 
receipt of the review request and of any 
requested additional information and 
documents. 

(j) No oral clearance, release or other 
statement purporting to limit the 
enforcement discretion of the 
Department of Justice may be given. The 
requesting party or parties may rely only 
upon a written FCPA review letter 
signed by the Assistant Attorney 
General in charge of the Criminal 
Division or his delegate. 

(k) Each FCPA review letter can be 
relied upon by the requesting party or 
parties to the extent the disclosure was 
accurate and complete and to the extent 
the disclosure continues accurately and 
completely to reflect circumstances after 
the date of issuance of the review letter. 

(l) An FCPA review letter will not 
bind or obligate any other agency; nor 
will it affect the obligations of the 
requesting party or parties to any other 
agency, nor under any statutory or 
regulatory provision other than those 
specifically cited in the particular 
review letter. 

(m) Neither the submission of a 
request for an FCPA review, its 
pendency, nor the issuance of an FCPA 
review letter, shall in any way alter the 
responsibility of the party or parties to 
comply with the accounting 
requirements of section 102 of the 
Foreign Corrupt Practices Act. 15 U.S.C. 
78m(b)(2), (3). 

(n) If the business conduct for which 
review is requested is subject to 
approval by a regulatory agency, a 
review request shall be considered 
before agency approval has been 
obtained only where it appears that 
exceptional and unnecessary burdens 
might otherwise be imposed on the 
requesting party or parties, or where the 
agency specifically requests that the 
party or parties first seek review from 
the Criminal Division. However, any 
FCPA review letter issued in these as in 
any other circumstances, will state only 
the Department's present enforcement 
intention under sections 103 and 104 of 
the Foreign Corrupt Practices Act. Such 
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FCPA review letter shall in no way be 
taken to indicate the Department’s 
views on the legal or factual issues that 
may be raised before the regulatory 
agency, or in an appeal from the 
regulatory agency’s decision. 

(o)(l) The requesting party or parties 
may ask the Division to delay or to 
refrain from ever making publicly 
available parts of a review request, and 
part or all of any information or 
documents submitted in support of the 
review request. Any request for 
nondisclosure must be made at the time 
of submitting the review request or the 
information or documents to the 
division. The requesting party or parties 
must: (i) Specify precisely those parts of 
the request, information or documents 
that it asks not be made publicly 
available; (ii) state the minimum period 
of time during which nondisclosure is 
considered necessary; and (iii) justify 
the request for nondisclosure, both as to 
content and time, by showing that the 
material is exempt from mandatory 
public disclosure because it consists of 
trade secrets or commercial and 
financial information that is privileged 
and confidential and is received from a 
person, 5 U.S.C. 552(b)(4), or because it 
is otherwise exempt pursuant to any 
other provision of 5 U.S.C. 552(b). If the 
Department determines that such 
grounds for nondisclosure exist, then 
except as provided by subparagraph (2) 
of this paragraph the material shall not 
be made publicly available unless 
release is ordered by a court of 
competent jurisdiction. If the 
Department determines that such 
grounds for nondisclosure do not exist, 
and the Department receives a request 
for disclosure of the material pursuant to 
the Freedom of Information Act, notice 
of the Department’s determination that 
there are no grounds for nondisclosure 
will be given to the party or parties 
submitting the FCPA review request at 
least 7 days before any release to the 
Freedom of Information Act requester. 

[2) Nothing contained in subparagraph 
(1) of this paragraph shall limit the 
Division’s right to issue, at its discretion, 
a release describing the identity of the 
party or parties submitting an FCPA 
review request, the general nature and 
circumstances of the proposed conduct, 
and the action taken by the Department 
in response to the FCPA review request. 
Where the Department determines such 
information to be exempt from 
mandatory disclosure, such a release 
shall not disclose: (i) the identity of the 
foreign country in which the proposed 
conduct is to take place; (ii) the identity 
of any foreign sales agents; or (iii) other 
types of identifying information. The 


Division shall index such release and 
place it in a file available to the public 
upon request. 

(3) This paragraph reflects a policy 
determination by the Department of 
Justice and is subject to any limitations 
on public disclosure and any required 
public disclosure arising from statutory 
restrictions. Executive Order, or the 
national interest. 

(p) Any requesting party or parties 
may withdraw a review request at any 
time. The Division remains free, 
however, to submit such comments to 
the requesting party or parties as it 
deems appropriate. Failure to take 
action after receipt of a review request, 
documents or information, whether 
submitted pursuant to this procedure or 
otherwise, shall not in any way limit or 
stop the Division from taking any action 
at such time thereafter as it deems 
appropriate. The Division reserves the 
right to retain any review request, 
documents and information submitted to 
it under this procedure or otherwise and 
to use them for all governmental 
purposes. 

Dated: March 20,1980. 

Benjamin R. Civiletti, 

Attorney General. 

(FR Doc 80-0674 Filed 3-28-80: 8:45 am) 

BILLING CODE 4410-01-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
33 CFR Part 110 
[CGD 80-025) 

Anchorage No. 26, Suisun Bay 
Anchorage Grounds, Calif.; Editorial 
Amendment 

agency: Coast Guard, DOT. 
action: Final rule. 

summary: This amendement updates a 
footnote concerning Anchorage No. 26 of 
the Suisun Bay Anchorage Grounds, 
California. The footnote references the 
fact that a portion of Anchorage 26 
contains a restricted area surrounding 
the Suisun Bay Reserve Fleet of the 
Maritime Administration. However, the 
footnote cites 33 CFR 207.900, an 
obsolete Corps of Engineers regulation, 
as the section which sets out the 
boundaries and restrictions applicable 
to the restricted area. These provisions 
were transferred to the Coast Guard on 
September 29.1977 (42 FR 51759) and 
are now contained in 33 CFR 162.270. 
This rule amends the footnote to reflect 
that fact. 

effective date: March 31,1980. 


FOR FURTHER INFORMATION CONTACT: 

Ensign Rhae A. Giacoma, Office of 
Marine Environment and Systems (G- 
WLE/TPll), Room 1611, Department of 
Transportation, U.S. Coast Guard 
Headquarters, 2100 Second St. S.W., 
Washington, D.C. 20593 (202) 426-1927. 
SUPPLEMENTARY INFORMATION: Since 
this amendment is purely editorial, 
notice and public procedure are 
unnecessary under 5 U.S.C. 553, and the 
amendment may be made effective in 
less than 30 days after publication in the 
Federal Register. 

DRAFTING information: The principal 
persons involved in drafting this final 
rule are Ensign Rhae A. Giacoma, 

Project Manager, Office of Marine 
Environment and Systems and 
Lieutenant J. W. Salter, Project Attorney, 
Office of the Chief Counsel. 
evaluation: The Coast Guard has 
determined, in accordance with the 
Department of Transportation’s 
“Regulatory Policies and Procedures” 

(44 FR 11034) that this amendment is 
“non significant”. Additionally, since 
this amendment merely corrects a 
reference in a footnote, no economic 
impact is contemplated and therefore no 
evaluation has been prepared. 

Accordingly Part 110 of Title 33 of the 
Code of Federal Regulations is amended 
by revising the note in § 110.224(d)(1) to 
read as follows: 

§ 110.224 San Francisco Bay, San Pablo 
Bay, Carquinez Straits, Suisun Bay, San 
Joaquin River, and connecting waters, 
California. 

***** 

Note.—A portion of Anchorage 26 is 
occupied by the Suisun Bay Reserve Fleet of 
the Maritime Administration and § 162.270 of 
this title establshes a restricted area in the 
vicinity of the Reserve Fleet. 
***** 

(Sec. 7, 30 Stat. 1053, as amended, (33 U.S.C. 
471); 6(g)(1)(A), 80 Stat. 937; (49 U.S.C. 
1655(g)(1)(A)); 49 CFR 1.46(c)(1)) 

Dated: March 25,1980. 

K. G. Wiman, 

Captain, U.S. Coast Guard. Acting Chief, 
Office of Marine Environment and Systems. 

[FR Doc. 80-9652 Filed 3-28-60: 6:45 am] 

BILUNG CODE 4910-14-M 


33 CFR Part 117 
(CGD 79-001] 

Drawbridge Operation Regulations; 
Cerritos Channel, CA 

agency: Coast Guard. DOT. 
action: Correction. 

summary: In FR Doc. 80-7012 appearing 
on page 14549 in the Federal Register of 
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Thursday. March 6.1980. § 117.711(c)(1) 
and (c)(2) incorrectly identified the 
acknowledging signal when the draw 
cannot open immediately as four long 
blasts. This should be corrected to read 
“four short blasts,” in order to conform 
to the Danger Signal of the Pilot Rules 
for Inland Waters. 33 CFR 80.1. 
EFFECTIVE DATE: April 7. 1980. 

FOR FURTHER INFORMATION CONTACT: 
Frank L Teuton, Jr., Chief, Drawbridge 
Regulations Branch (G-WBR/TP14), 
Room 1414, Transpoint Building, 2100 
Second Street, S.W., Washington, D.C. 
20593 (202-426-0942). 

Dated: March 26.1980. 

K. G. Wiman, 

Captain, U.S. Coast Guard. Acting Chief, 
Office of Marine Environment and Systems. 

|FR Doc. 00-9650 Filed 3-20-60; 0:45 amj 

BILLING CODE 4910-14-M 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Health Care Financing Administration 

42 CFR 405 

Federal Health Insurance for the Aged 
and Disabled; Quality Control and 
Proficiency Testing Standards for 
Laboratories in Medicare Hospitals 

agency: Health Care Financing 
Administration (HCFA), HEW. 
action: Final rule. 

summary: These amendments revise the 
Medicare regulations to provide that the 
quality control and proficiency testing 
requirements used by the American 
Osteopathic Association (AOA) in 
accrediting hospital laboratories are 
now equivalent to those established by 
the Department. This change reflects the 
results of a reevaluation made by the 
Department of upgraded standards 
adopted by AOA and the actions taken 
by AOA to implement these standards. 
The Department (Center for Disease 
Control) will monitor AOA’s 
performance in applying the standards. 
The monitoring function shall include 
the review and transcription of 
laboratory survey data in AOA’s offices 
which are necessary to the completion 
of this task.The finding of CDC/PHS 
monitoring will be used by HCFA to 
verify the equivalence of the AOA 
standards to the Federal standards. 

The amendments will eliminate the 
need for State health agency inspection 
of AOA accredited hospital 
laboratories. 

EFFECTIVE DATE: March 28,1980. 


FOR FURTHER INFORMATION CONTACT: 

Royal A. Crystal. 301-594-7910. 

SUPPLEMENTARY INFORMATION: Under 
Section 1861(e) of the Social Security 
Act, the Secretary is authorized to 
establish standards to insure the health 
and safety of individuals to whom 
services are furnished in hospitals 
which participate in the Medicare 
program. 

Under Section 1865(a) of the Act, the 
Secretary is authorized to accept 
hospital accreditations by the Joint 
Commission on Accreditation of 
Hospitals (JCAH) or the American 
Osteopathic Association (AOA) as 
conclusive evidence of compliance with 
the requirements of 1861(e) if the 
standards used by JCAH or AOA meet 
the standards set by the Department. 

On February 27,1978, a final 
regulation was issued (43 FR 7984) 
which requires clinical laboratories 
located in hospitals which participate in 
the Medicare program to meet specific 
quality control and proficiency testing 
standards and to participate in the 
proficiency testing program. At that 
time, the standards used by JCAH and 
AOA did not meet the Department’s 
standards in these areas. However, we 
stated in the preamble to this regulation 
that we would reevaluate the JCAH and 
AOA standards and determine if they 
had been upgraded to meet the 
Department’s standards. 

Since publication cf the regulation, 
JCAH has upgraded its standards to 
meet those of the Department and the 
regulations were amended accordingly 
on January 16,1979 (44 FR 3288). 

We have now determined that the 
upgraded standards adopted by AOA 
since that time are equivalent to the 
Department's standards. Therefore, 

§ 405.1028 (k) and (1) is amended to 
provide AOA accredited hospitals “are 
deemed to meet” the Department's 
standards of clinical laboratory quality 
control and proficiency testing. 

The effect of this regulation is to 
permit the Department to accept AOA 
accreditation of hospital laboratories 
without requiring surveys by State 
health departments. This eliminates 
unnecessary and expensive duplication 
of effort. 

We have determined that good cause 
exists to publish the amended regulation 
as a final regulation because no new 
requirements have been added to the 
regulation which was published on 
February 27,1978. 

The regulation published on February 
27,1978. became effective November 24, 
1978. This amendment is effective upon 
publication. 


42 CFR § 405.1028 is amended by 
revising paragraphs (k) and (1) to read as 
follows: 

§ 405.1028 Condition of Participation- 
Laboratories. 

* * • * « 

(k) Standard; Proficiency Testing. The 
laboratory meets the proficiency testing 
provisions of § 405.1314(a). The 
definition of “proficiency testing 
program", as stated in S 405.1310(c). is 
also applicable. 

‘(1) Standard; Quality Control. The 
laboratory meets the quality control 
provisions of § 405.1317. 

(Sections 1102.1861(e)(9) and 1871; 42 U.S.C. 
1302,1395x(e)(9) and 1395hh.) (Catalog of 
Federal Domestic Assistance Program No. 
13.800 Medicare—Hospital Insurance) 

Dated: December 10,1979. 

Leonard D. Schaeffer, 

Administrator. Health Care Financing 
Administration . 

Approved: March 24.1980. 

Patricia Roberts Harris, 

Secretary. 

|FR Doc. 86-9550 Piled 3-20-BO: 0:45 ami 

BILLING CODE 4110-3S-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 67 

National Flood Insurance Program; 
Final Flood Elevation Determinations 

agency: Federal Insurance 
Administration. FEMA. 
action: Final rule. 

summary: Final base (100-year) flood 
elevations are listed below for selected 
locations in the nation. 

These base (100-year) flood elevations 
are the basis for the flood plain 
management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NF1P). 

EFFECTIVE DATE: The date of issuance of 
the Flood Insurance Rate Map (FIRM), 
showing base (100-year) flood 
elevations, for the community. 
ADDRESSES: See table below. 

FOR FURTHER INFORMATION CONTACT: 
Mr. R. Gregg Chappell. National Flood 
Insurance Program, (202) 426-1460 or 
Toll Free Line (800) 424-8872 (In Alaska 
and Hawaii Call Toll Free (800) 424- 
9080), Room 5148, 451 Seventh Street 
SW.. Washington. D.C. 20410. 
SUPPLEMENTARY INFORMATION: The 
Federal Insurance Administrator gives 
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notice of the final determination of flood 
elevations for each community listed. 

This final rule is issued in accordance 
with section 110 of the Flood Disaster 
Protection Act of 1973 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448). 42 U.S.C. 4001- 
4128. and 44 CFR Part 67.8). An 


opportunity for the community or 
individuals to appeal this determination 
to or through the community for a period 
of ninety (90) days has been provided. 
No appeals of the proposed base flood 
elevations were received from the 
community or from individuals within 
the community. 

Rnal Base (100-Year) Flood Elevations 


The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 44 
CFR Part 60. 

The final base (100-year) flood 
elevations for selected locations are: 


# Depth in 
feet above 

State Ctty/town/county Source of Flooding Location ground. 

•Elevation 
in feet 
(NGVD) 


A&bama.. City of York. Sumter County Toomsuba Creek. 150 feet upstream of Boulevard Avenue.... *151 

(FEMA-5729). Just upstream of Alabama Highway 17........ *154 

300 leet upstream of Frisco Railroad......... • 157 

Maps available at City Clerk's Office. Crty Hall, Broad Street. P.O. Drawer B. York. Alabama 36925. 


California..... Gilroy (Oty). Santa Clara (County) Lions Creek .. Wren Avenue 100 feet upstream from centerline ... *207 

(Docket No. FEMA-5728). Liagas Overbank ...... State Highway 152 25 feet upstream from centerkne . *182 

Leavesiey Road at centerline _______ *199 

Miller Slough .. Lewis Street 50 feet upstream from centerkne ...... *194 

Wetbum Avenue 50 feet upstream from centerline ____ *205 

North Morey Creek .. Kern Avenue at centerkne .........„. *211 

South Morey Creek. —... Wren Avenue 25 feet upstream from centerline _ *207 

Uvas Creek ... Miller Avenue 100 feet upstream from centerkne . *213 

West Branch Liagas Creek _ Ronan Avenue 100 feet upstream from centerime __ *208 

Maps available at Oty HaN. P.O Box 66. Gilroy. Calrfomia 95020. 


California. 


Stanislaus (County). 
Unincorporated Areas (Docket 
No. FEMA-5701). 


Stanislaus River - Stale Highway 120 Bridge at centerline _____ 

Orange Blossom Road 100 feet upstream from centerline . 

Sonora Road Knights Ferry Bridge 100 feet upstream from centerkne.. 

Tuolumne River at Modesto _ Carpenter Road at centerkne .....„. 

U S. Highway 99 100 feet upstream from centerkne .. 

Mitchell Road 100 feet downstream from centerkne ..... 

Dry Creek at Modesto - Modesto and Empire Traction Company Railroad Bodge at centerkne.. 

Claus Road Bridge 100 feet upstream from centerime .. 

Tuolumne River at Waterford _ Southern Paoflc Railroad Bndge at centerline . 

City of Waterford Corporate Urals second crossing 100 feet upstream 
from centerline. 


Maps available at Public Works Department County Office, 1100 H StreeL Modesto. California. 


*104 

•131 

•177 

•61 

•66 

*72 

•67 

•90 

•86 

*88 


Connecticut .~....... Rocky Hill (Town). Hartford Connecticut River... 

County (Docket No. FI-5038). 

Dividend Brook- 


Maps available at: Town Hall. 699 Old Main Street. Rocky Hill. Connecticut 06067. 


Confluence with Dividend Brook _....____ *29 

Upstream Corporate Limits_____ *29 

... Confluence with Connecticut River ___,._ *29 

Conrail Culvert 50 feet downstream from centerline ___ *29 

Corvail Culvert 50 feet upstream from centerkne _ *38 

Dividend Pond Dam 120 feet downstream from centerline ...... *38 

Dividend Pond Dam 25 feet upstream from centerkne ... *60 

Swamp Dam 50 feet downstream from centerkne __ *72 

Swamp Dam 75 feet upstream from centerkne _ *81 

At Upstream Corporate Limits ... • 114 

Brook Street 150 feet downstream of centerkne ____ *116 

Brook Street 100 feet upstream from centerkne -..-- *122 


Florida—„... . Parker (City). Bay County (Docket St Andrew Bay ---— 100 feet Northwest along West Cooper Drive from its intersection with *9 

No. FEMA-5701). Black shear Dnve. *9 

Intersection of West Street and Loftm Street ..... 

Lake Marlin ...—_- Intersection of Live Oak Street and Home Street _____ *10 

Maps available at: City Hall. 1001 West Park Street Parker. Florida. 


Georgia. 


Chatham County. Unincorporated Savannah River .. U.S. Highway 17 900 feet upstream from centerline - 

Areas (Docket No. FEMA- County Umrta 800 feet downstream - 

5728). 

Black Creek _____ Confluence with Savannah River ___ - - M . r - 

State Highway 21 at centerkne --,- 

St Augustine Creek....— Unnamed Road 1000 feet upstream from centerime .. 

Tributary to St Augustine Creek ... Godley Road 200 feet upstream from centerime ...- 

Interstate Highway 95 2250 feet upstream from centerime _..... 

Pipemaker's Canal -......_ State Highway 21 200 feet upstream from centerkne -- 

Newton Street 200 feet upstream from centerime .. 

U.S Hghway 80 300 feet downstream from centerkne ... 

Hardin Canal ____ Interstate Highway 16 200 feet upstream from centerime - 

Seaboard Coast Una Railroad most upstream crossing at centerkne . ... 

Ogeechee River _ Morgan Bridge 1600 feet downstream from centerime ... 

Little Ogeechee River . Upstream kmd of detailed study (approximately 2100 feet upstream 

from U.S. Highway 17). 

Little Ogeechee River Tributary — Upstream krrat of detailed study (approximately 24.500 feet upstream 
from U S. Highway 17). 


M2 

M5 

M2 

M2 

M3 

M2 

•16 

Ml 

M7 

*20 

M2 

•18 

•26 

M2 

M2 
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Final Base (100-Year) Flood Elevations—Continued 


/PDepth in 
feel above 

State Ctty/town/county Source of Flooding Location ground. 

•Elevation 
in feet 
(NGVD) 


Tributary to Salt Creek _ Seaboard Coast Line Railroad at centerline - *12 

Louisville Road at centerline _ 15 

Dundee Canal _ Louisville Road 100 feet upstream from centerline . *12 

Seaboard Coast Une Railroad 100 feet upstream from centerline _ • 15 

Tributary C to Lower SpnngfiekJ Seaboard Coast Une Railroad 200 feet upstream from centerline .. * 11 

Canal Garrard Avenue most upstream crossing at centerline _ 12 

Springfield Canal .. 52nd Street 80 feet upstream from centerline . *13 

Springfield Canal Tributary A- .. U.S. Highway 17 most downstream crossing 300 feet upstream from *14 

centerline. 

Atlantic Ocean .. Area m the vicinity of Hutchinson Island east of Garden City . *11 

Area in the vicinity of the intersection of U.S. Highway 17 and Fort *11 

Argyfe Road 

Area m the vicinity of the U.S. Highway 80 crossing over the Wilming- *12 

ton River. 

Area in the vicinity of the U.S. Highway 80 crossing over the Bull *13 

River. 

Area m the vicinity of Parkersburg ..... *13 

Area in the vicinity of Pm Point __ *13 

Area in the vicinity of Cockspur Island _ • 14 

Area m the vicinity of Marsh Island ..._ *14 

Area In the vicinity of Pine Island ___- • 15 

Area in the vicinity of the mtersection of South End Road and North *15 

Buckhead Road. 

Area m the vtomrty of South Beach Road and Hen Hole Road __ *16 

Area m the vicinity of Bradley PoinL ....._ *18 

Maps are available at Chatham County Courthouse. Savannah. Georgia. 


Georgia-—.— Kennesaw (City). Cobb County Noonday Creek. U.S. Highway 41 at centerline_______ *964 

(Docket No. FEMA-5701). Confluence of Tributary No. 8-150 fee! upstream of confluence. *965 

Maps available at City HaB. 2529 Park Street. Kennesaw. Georgia. 


Georgia.—.. Powder Springs (City). Cobb Noses Creek---... Most downstream corporate limits.... *903 

County (Docket No. FEMA- -......__ Most upstream corporate limits____ *904 

5701). Powder Springs Creek. Most downstream corporate Smits...... *905 

Brownsville Road 50 feel upstream from centerline- *908 

WikJhorse Creek- Macedonia Road 100 feet upstream from centerline_.. ’909 

Most upstream corporate limits..... *918 

Lost Mountain Creek-Forest Hills Road 100 feet downstream from centerima__ *917 

Forest Hills Road 100 feet upstream from centerline__ *921 

Maps available at City HaB, 4488 Pine View Drive. Powder Springs, Georgia. 


Idaho----—- Swan Valley (City). BonnevBle Snake River......U.S. Highway 26 Bridge 100 feet upstream from centerline..*5246 

County (Docket No. FEMA- -—-....- Confluence with Ramey Creek 200 feet downstream_ *5258 

5701). Rainey Creek.....--U.S. Highway 26 60 feet upstream from centerime.. *5264 

State Highway 31 at centerime________ *5269 

Rainey Creek Road 60 test downstream from centerline__ *5290 

Maps available at the home of Mayor Elizabeth Weeks. Swan Valley. Idaho. 


Iflinois--(V) Cleveland Henry County Rock River_.__ Western corporate limits________ *578 

(Docket No. FEMA-5702). Eastern corporate limits^._™_..___ *579 

Maps available at Village HaB. Route #1. Coiona. Iflinois 61241. 


Illinois-„--(V) Od Mill Creek. Lake County Mill Creek—-Approximately 400 feel upstream from eastern corporate limits.. *674 

(Docket No. FEMA-5702). Approximately 4,500 feet upstream from eastern corporate limits. *675 

Approximately 4,600 feet upstream from eastern corporate limits. *678 

Just downstream from Hunt Club Road...™_____ *683 

Approximately 1,200 feet upstream from Hunt Club Road__ ’689 

Approximately 6.400 feet upstream of Hunt Club Road..... *690 

About 1.200 feet upstream of confluence with North Mill Creek. *694 

North Mill Creek_ At confluence with Mill Creek.__™._ _ ___ *692 

At the western corporate brat__ __-. *694 

Maps a variable at Village Clerk's Office. Village Hall. 10870 Hunt Club Road. Old Mill Creek. Illinois 60080. 


Illinois.... (V)Olympia Fields, Cook County Butterfield Creek____... Just upstream of Voilmer Road__________ *655 

(Docket No. FEMA-5702). Just upstream of Kedzie Avenue....... *673 

Just upstream of Illinois Central Guff Railroad_____ *678 

Just upstream of Olympian Way...*677 

Just upstream of Governors Highway____ *683 

Just upstream of Crawford Avenue__*684 

Butterfield Creek East Branch.^.- At .confluence with Butterfield Creek_ *682 

Just downstream of Lincoln Highway . ... *685 

Butterfield Creek Tributary No. 1 - At downstream end of retention pond____ *655 

At upstream end of retention pond...... *655 

Maps available at Village HaB. 207th Street and Route 54. Olympia Fields. Ilbnots 60461. 


■tooii- (V)Round Lake, Lake County Squaw Creek_Downstream corporate Imit__ *746 

(Docket No. FEMA-5702). About 4.200 feet downstream Nippersink Road (at corporate limit)*746 

About 1.500 feet upstream of Nippers** Road....... *760 
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Final Base (100- Year) Flood Elevation*— Continued 


ff Depth in 
feel above 

State City/town/county Source of Flooding Location ground. 

•Elevation 
in feet 
(NGVD) 


About 1,200 feet upstream of Fairfield Road (at corporate limits) ._ *767 

Just downstream of Cedarlake Road ...... *770 

Just upstream of Cedarlake Road ..... *772 

Just downstream Curan Road (at Eastern corporals limits) .. '774 

Round Lake Drain ---..... About 175 feet upstream of Grub Hif Road .... *747 

About 675 feet downstream of Brentwood Road ... "747 

Round Lake _,__Shoreline..... *765 

Waps available at the Village Clerk’s Office. Village Hall. 322 Railroad Avenue. Round Lake. Ilimots 00073. 


lUino*- (V) Round Lake Beach. Lake Round Lake Dram - At downstream corporate limits__ *746 

County (Oocket No. FI-5683). Just upstream of Grub Mil Road ___ *747 

Just downstream of Brentwood Dnve .. *748 

Approximate 250 feet upstream of Sunset Dnve __ "750 

Just upstream of B ea ch view Dnve . *752 

Just upstream of South Channel Dnve .. *754 

Approximate 150 feet upstream of Clarendon Drive .. *756 

Just downstream from Cedar Lake Road _ *757 

Just upstream from Cedar Lake Road ..... *763 

Approximately 200 feet upstream Cedar Lake Road .... *765 

At upstream corporate Imvts ___._ *766 

Round Lake Dram Tributary .— Just upstream from Suneet Dnve .. *751 

Just upstream from M o edowbrook Dnve ...... *753 

Just downstream from Oekwood Drive ___ *756 

Just upstream from Orchard Court ___ *760 

Just upstream from Highland Terrace . .. *762 

Approximately 200 feet upstream from Mornmgside Dnve .. *766 

Just upstream from Goffview Drive. _____ *770 

Just downstream from Rolling Road (corporate limits) ..... *770 

Just downstream from Cedar Lake Road (limits of Oetaried Study) — *770 

Maps available at Village Hail, Buiklmg Department Round Lake Beach. Ilimots 60073. 


Winott--- (V) Sauget. St. Clair County Mississippi River _ Southern corporate Nmft ___ *425 

(Docket NO. FEMA-5702). Northern corporate limit ____ *426 

Shallow Flooding (local ponding) .. Located southeast corporate hmrt ...... *406 

South of Alton A Southern Railroad and west of FaHmg Spring *407 

Avenue. 

East of Fating Spring Avenue and south of Alton Southern Railway *407 

North of Alton & Southern Raffway and west of terminal railroad of St *408 

Louis, 

North of Alton A Southern Raffway A South of Monsanto Avenue, to- *406 

cated at Route 50. 

South of the northeast corporate fcmit and 19th Street ... *408 

South of the Northern corporate kmrt and north of Monsanto Avenue .. *410 

Maps available at the Village Oerk's Office. Village Halt. 2897 Monsanto Avenue. Sauget Uknois 62206. 


Illinois.. (V) South Holland. Cook County Little Calumet River _ Approximately 3000 feet downstream Slate Street .. *596 

(Docket No. FEMA-5702). Just downstream of Cottage Grove Avenue _ *598 

At western corporate Imft ______ *599 

Thom Creek - Approximately 1400 feet upstream of mouth . *599 

Just upstream of Grand Trunk Western Ratfroed .. *602 

Calumet Union .. Approximately 100 feet upstream of Grand Trunk Western Railroad _ *598 

Drainage Ditch —... Approximately 1300 feet upstream of Vincennes Road .. *601 

Maps available at: the Village HaB. 16226 Wausau Avenue. South Holland, Illinois 60473. 


Illinois--- (Uninc.) Tazewell County (Docket Illinois River. _ At downstream county boundary __^...... *455 

No FEMA-5702). Just downstream of the Chicago end North Western railroad bodge .... *458 

Just upstream of the Peoria lock and dam _ *459 

Just downstream of the t-24 bridge ____ *460 

Upstream county boundary ---- *460 

Mackinaw River ___..__ About 2980 feet downstream of the State Route 29 bodge __ *490 

About 1200 feet upstream of the Ctscago and North Western railroad *495 

bridge. 

About 150 feet downstream of the IHmots Central Gulf railroad bodge *498 

located 1.46 miles upstream of State Route 29. 

About 1.4 miles upstream of tha itlmo* Central Gulf Railroad bodge *502 

located 1.46 miles upstream of State Route 29 
About 2.41 mdes upstream of the IHmois Central Guff railroad bodge *505 

located 1 46 miles upstream of State Route 29. 

About 1000 feet downstream of tha County Road located 4.2 miles *567 

downstream of State Rout# 9. 

About 1.9 miles downstream of State Route 9 --—.... *573 

About 4220 feet downstream of Stata Route 9 __ *677 

About 260 feet downstream of Stale Route 9 -...__ *578 

About 2640 feel upslream of State Route 9 - *583 

Just downstream of County Highway 23 ---- *585 

Jusi downstream of the IHmois Terminal Railroad Bndge ___ *589 

^ Just downstream of County Highway 8 ..... *592 

About 13 miles upstream of County Highway 6 -_...,-- *595 

About 3.74 miles upstream of County Highway 8 ...._*—~ *601 

Ten Mile Creek _ At confluence with Mmoie River ____ *460 

About 2030 feet downstream of Stata Route 87 _____ *466 

Just upstream of Route 87 -- *472 
































































































20806 


Federal Register / Vol. 45, No. 63 / Monday. March 31, 1980 / Rules and Regulations 


Final Basa (100-Year) Flood Elevations—Continued 


0 Depth in 
feet above 

State City/town/county Source of Flooding Location ground. 

•Elevation 
in feet 
(NGVD) 


Just upstream of State Route 118-.....—-—....— *478 

About 2530 feet upstream of State Route 116..—- *486 

About 4380 feet upstream of State Route 116- *500 

About 1.39 miles upstream of State Route 116- *514 

Lost Creek. . At confluence with Illinois River- *458 

Just upstream of County Highway 18..-—- — *460 

Just upstream of State Route 29.... *470 

Just downstream of the Chicago and North Western Railroad- *471 

About 1740 feet downstream of 5th Street- *482 

About 1320 feet upstream of 5th Street-- *490 

About 3100 feet downstream of County Highway 13... *500 

About 2530 feet downstream of 14th Street- ..... *510 

Just downstream of 14th Street -.—........- *516 

About 3170 feet downstream of County Highway 11—,-—- *530 

Just upstream of County Highway 11---- *540 

About 3480 feet downstream of FAS Route 2462-..—. *550 

About 1370 feet downstream of FAS Route 2462....——-..... *560 

Just upstream of Route 2462--„--— *566 

About 2980 feet upstream of FAS Route 2462-- *574 

Lick Creek___ At confluence with Illinois River.... *459 

About 520 feet upstream of the Peona and Pekin Union Railway- *459 

About 1050 feet upstream of State Route 98—-- *469 

Just upstream of Parkway Road-—- *475 

About 525 feet upstream of Parkway Road-- *477 


Maps available at the McKenzie Building 4th and Court Street. Pekin, Illinois 61554. 


Minott____ (V) Thornton. Cook County. Thom Creek..... Approximately 1250 feet downstream of Margaret Street. *603 

(Docket No. FEMA-5702). Upstream Corporate UmH- *606 

Maps available at Village Clerk s Office. ViHage HaH. 115 East Margaret StreeL Thornton. Illinois 60476. 


(V) Vernon Hills. Lake County Seavey Drainage Ditch 
(Docket No. FEMA-5702). 


At downstream corporate tonit (about one half mile downstream of 
Soo Line Railroad). 

Just downstream of Hawthorne Parkway --- 

Just upstream of Hawthorne Parkway --- 

At upstream corporate bmtt ---—- 


Maps available at: the Village Coordinator's Office. Village HaH. 290 Oakwood Road. Vernon Hills. Illinois 60061. 


•673 

•683 

•685 

*686 


Indiana__......_ (T) Schneider. Lake County Kankakee River.. 

(Docket No. FEMA-5702). 

Maps available at Town HaH. Schneider. Induna 46376. 


About 2000 feet downstream U S. Route 41 
About 2100 feet upstream Conrai- 


•634 

•635 


Indiana___(T) SeUersburg Clark County Tributary A of Silver Creek... Within the corporate limits---.....— *469 

(Docket No. FEMA-5702). Tributary B of Silver Creek..... Southeast corporate limits (Norman Drive)-~- ‘465 

Camp Run_„_—_ Southeast corporate limits- *465 

Just upstream of Andres Street----- *465 

Maps available at Town HaH. 316 East Utica Street. Seflersburg. Indiana 47172. 


Kentucky. 


City of Bowling Green. Warren Jennings Creek (Back water 
County (FEMA-5729). Flooding from Barren River). 

Barren River..... 

Sinkhole No. 1_ 

Sinkhole No. 2_ 

Sinkhole No. 3A__—_ 

Sinkhole No. 3B_ 

Sinkhole No. 4_ 

Sinkhole No. 5_ 

Sinkhole No. 6..—__ 

Sinkhole No. 7... 

Sinkhole No. 6_ 

Sinkhole No 9_ 

Sinkhole No. 10_ 

Sinkhole No. 13_ 

Sinkhole No. 14__ 

Sinkhole No. 16__ 

Sinkhole No. 18A_ 

Sinkhole No. 188- 

Sinkhole No. 19A_ 

Sinkhole No 199_ 

Sinkhole No. 19C- 

Sinkhole No. 190_ 

Sinkhole No 20_ 


Approximately 400 feet downstream of Barren River Road. 

Just downstream Old Richardsville Road (State Highway 165).—- 

Just upstream of Louisville Road (US Route 31 W)-—-- 

North of the intersection of Wakefield Street and Batsei Avenue.. 

Southwest of intersection of Fairdale Avenue and Eastwood Street. 

South along Lehman Avenue from its intersection with Fairview 
Avenue. 

Southeast of the intersection of Lehman and Fairview Avenues ..—— 
Northwest of the intersection of Cartknal Way and Richland Drive.™ 

Intersection of Oxford Way and Dorchester Drive-- 

West of intersection of Canterbury Way and Saint Albans Drive —-— 

Northeast of intersection of Cambridge Way and Scon Lane —- 

North along Canton Avenue from its intersection with Louden Street ... 

South of intersection of Lyda Avenue and Andrea Street.—. 

Northeast of the xitersecbon of Pedigo Way and Scottsville Road (US 
Highway 231). 

South of the intersection to McElroy Way and Nhan Drive.. 

North of curve of Barberry Court.....™ 

At the intersection of Searcy Way. Airway Court and Airway Drive ...— 

Northwest of xitersection of Lee Dove and Auburn Way.— 

Approximately 60 feet northeast of the intersection of Lee Drive and 
Auburn Way. 

North of the intersection of Catherine and Holly Drives-—— 

Southeast of the intersection of Catherine and Holly Drives-— 

Approximately 500 feet northeast of the intersection of Catherine and 
Hoily Drives. 

Approximately 300 feet northeast of the intersection of Catherine and 
Holly Doves. 

On Media Dove, south of Morgantown Road..—.™..._—....- 


Maps available at: City Clerk’s Office. City HaH, 10th & College Streets. Bowling Green. Kentucky 42101. 


•445 

•447 

•454 

•500 

*500 

•505 

•502 

•512 

•481 

•495 

•470 

•524 

•532 

•517 


•489 

•467 

•518 

•495 

•493 


•467 

*462 

•443 


•441 

•464 
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Final Base (100-Year) Flood Elevations—Continued 


State 

City/town/county 

Source of Flooding 

Location 

fPDepth in 
feet above 
ground. 
•Elevation 
in feet 
(NGVD) 

Kentucky. 

. Fulton (City), Futton County 

(Docket No. FEMA-5701). 

Harris Fork Creek. 

. West Slate Line Street 50 feet upstream of centerline . 

4th Street at centerline .. 

. *359 

*361 


Hams Fork Creek Lateral A. 

. Fairview Avenue 30 feet ucstream of centerline 


Maps available at City Hall, 101 Nelson Tripp Place. Fulton. Kentucky. 


Kentucky_....__ Owensboro (City) Daviess County Ohio River -- U S. Highway 231 at centerflne __ *389 

(Docket No. FEMA-5701). Persimmon Ditch. _ Ewing Road 150 feet upstream from centerline ____ *389 

At confluence with tributary of Persimmon ditch .......... *402 

Tributary of Ohio River --... Ewing Road 350 feet upstream from centerline ... *391 

Drainage Divide upstream side ______ *404 

Tamarack Ditch ---™ First upstream corporate limit* ... .. ..... *397 

Area from the intersection of Winchester Drive and Tamarack Road 02 

north along Tamarack Road for 500 feet 

Goetz Ditch -—- 300 feet upstream of first corporate limits.. .. *394 

Area in the vicinity of the intersection of South Griffith Avenue and 02 

Lewis Lane extending northwest across Tamarack Road tor 800 
feet 

Harsh Drive __ First upstream storm sewer, at upstream side ....™ '395 

Area 900 feet southwest of intersection of U.S. Highway 231 and 0 ^ 

Parkway Drive: bounded by Owensboro corporate limits. 

Maps available from: City Hall. 101 East 4th Street Owensboro. Kentucky. 


Kentucky. 


Unincorporated areas of Warren Jennings Creek .... Just downstream of Corporate Limits. Approximately 5,000 feet south 

County (FEMA-5729). from intersection of Jennings Creek with US Highway 231. 

U.S. Highway 231 _™._™._____ 

State Highway 1435 ....... 

Drakes Creek ___ State Highway 234. ........™ 

Just downstream of Old Scottsvilte-Bowling Green Road ___- 

Just downstream of US Highway 231 _,_____ 

Approximately 100 feet downstream of Stale Highway No. 240 .. 

Barren River -- Approximately 1.500 feet upstream of River Mile D __ 

Confluence with Jennings Creek ..™;_ 

State Highway 185 (Richardsvitte Road)- ... 

Approximately 200 feet downstream of Lousvifte and Nashville Rail¬ 
road 

Approximately 150 feet upstream from interstate Highway 65™.. 


Maps available at: Warren County Judge’s Office. Warren County Courthouse. 429 East 10th Street. Bowling Green. Kentucky 42101. 


•460 

•445 

•445 

*462 

*471 

*479 

•504 

•441 

•445 

•448 

•453 

•460 


Louisiana.. Unincorporated area of Lafayette Coulee Mina _ Just downstream of Southern Pacific Railroad .... *35 

Parish (FEMA-5734) Just upstream of Highway 723 ..... *38 

Grand Avenue Coulee. .™._ Just upstream of U.S. Highway 167 ....... *28 

Just downstream of Gmlbean Road ..... *29 

Breaux Bridge.™_._ Just upstream of Louisiana Highway 94 . *30 

Jupiter Coulee ..™. Just upstream of Louisiana Highway 94 ____ *34 

Approximately 400 feet downstream of Center Street .. *38 

Francois Coulee ..™...«, Just upstream of Moss Street .... *24 

Just downstream of Point Des Mouton Road _ ’33 

Coulee Bend...™. -- Just upstream of Moss Street _ *26 

Just upstream of Southern Pacific Railroad .. *39 

Gaston Coulee..........--- Just upstream of Southern Pacific Railroad __ *34 

Approximately 750 feet downstream of Point Des Mouton Road ....._ *40 

Coulee Des Poches - Just upstream of Industrial Parkway . *18 

Just downstream of Aymar Comeaux Road™ _ *24 

Vermilion River —.. Just upstream of Interstate 10 ...,.... *17 

Approximately 150 feet downstream of Beau Bassm Road __ *19 

Coulee Mine Lateral No. 1 - Approximately 400 feet upstream of Eraste Landry Road _ *34 

Just downstream of U.S. Highway 90 ..... *36 

Maps available at: Lafayette Parish Manager’s Office. Courthouse Building. 5th Floor. Lafayette. Louisiana 70502. 


i—---- City of Caribou Aroostook County Aroostook River --- 3,630 feet downstream of the confluence of Moore Brook .. *378 

(Docket No. FEMA-5725). At the confluence of Little Madawaska River ..... *383 

At the confluence of Otter Brook .,. *389 

Downstream Caribou Dam .......... *394 

Upstream Caribou Dam .......... *402 

6.5 miles upstream ot Canbou Dam ... .... *409 

Caribou Stream...... -..... At Bangor and Aroostook Railroad . .. *392 

Downstream Cross Street. ....... *394 

Upstream Crosa Street ....... *404 

Downstream North Main Street .... *411 

Upstream North Mam Street .. _ *419 

Downstream Collins Pood Dam - .......... *426 

Upstream Collins Pond Dam ....... *433 

At the confluence of Famham Brook ____....._ *434 

Upstream Bangor and Aroostook Railroad . *440 

At the confluence of Mile Brook .............._... *442 

At Footbridge .... ..... *449 

Downstream State Route 164 bodge .... *468 

Upstream State Route 164 bodge ..... *472 

2,800 feet upstream of State Route 164 bridge .... *472 

Maps available at the Canbou City Office. 
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Final Base (100-Year) Flood Elevation*—Continued 


State 


City/town/ county 


Source ot Flooding 


Location 


# Depth in 
feet above 
ground. 
•Elevation 
«n feet 
(NGVD) 


Maine _____ Town of Fort Fairfield. Aroostook Aroostook River .. Confluence of Hacker Brook 

County (Docket No. FEMA- East Limestone Road . 

5725 ). Confluence of Gray Brook .... 

Maps are available at the Fort Fairfield Municipal Building. 


•363 

•366 

•373 


Massachusetts ... Town of Chatham. Barnstable Nantucket Sound . 

County (Docket No. FEMA- —--—-- 

5726). Atlantic Ocean. — 

Chatham Harbor - 


Oyster Pond... 


Maps available at. the Office of the Town Clerk. Chatham. Massachusetts. 


Confluence of Red Rrver - 

Mill pond. --—..... 

Entire Shoreline ...-.. 

Confluence with Nantucket Sound -—- 

Pleasant Bay ....... 

Tern island .—.... 

Oyster Pood River near Moon Cussors Lane . 

Shoreline ---— 


•10 

•9 

•to 

•10 

•8 

•7 

*9 

•8 


Massachusetts ..- Town of Watertown. Middlesex Charles Rrver . 

County (Docket No Fl-5387). 


Maps available at: Town Office, Town Clerk. Main Street. Watertown. Massachusetts 02172. 


At downstream corporate limits ........ 

Just downstream of Watertown Dam .... 

Just upstream of Watertown Dam - 

0.32 mile upstream ot Watertown Dam 
0.2 mile downstream of Bodge Street... 

Just upstream of Bridge Streat - 

At Berms Dam remnants ...— 

Upstream corporate limits -- 


•3 

•3 

•12 

•14 

•16 

•18 

•20 

•22 


Michigan...„... (C) Burton. Genesee County Phillips Dram.--..- Downstream corporate ImH*...-... *780 

(Docket No. FEMA-5702). At access cufvert -........ *782 

Just upstream from Atherton Road -—--— *784 

Just upstream from Eugene Road.. *791 

Upstream corporate limits- — *797 

Kearsfey Creek..Downstream corporate limits.... *743 

Approximately 5.000 feet upstream from corporate limits- *745 

Approximately 1,500 feet downstream from Belsay Road........ *749 

Just upstream from Belsay Road-- — *751 

Just upstream from Farm Road.... *753 

Approximately 3,000 feet downstream from Davison Road.. *756 

Just upstream from Davison Road----- *759 

At upstream corporate limit......-,—.—.. *762 

Gtikey Creek...... Downstream corporate limits...—..... *755 

Just upstream from Grand Trunk Western Railroad.—- *757 

Just upstream from upstream Grand Trunk Western Railroad.... *758 

Just upstream from Genesee Road (downstream crossing)- ‘761 

Just upstream from Cout Street.—...... *762 

Just upstream from Lapeer Road.-...-..— *764 

Just upstream from Genesee Road (upstream crossing)... *766 

Just upstream from Roat Court....... *768 

Just upstream from Uppincott Boulevard —.. *768 

Approximately 1.200 feet upstream from Uppincott Boulevard.—— *771 

Approximately 3.300 feet upstream from Uppincott Boulevard- *774 

Just upstream from Pnvale Road —. *779 

Just upstream from Atherton Road... *781 

Just downstream from Sitka Street- *790 

Just upstream from Sitka Street........ *794 

Just upstream from Belsay Road.... *796 

Just upstream from Betkngham Court.....— *797 

Approximately 600 feet upstream from Bellingham Court.. *798 

Just upstream from Bristol Road---——... *800 

Just downstream from Ha*el Road-- *804 

Just upstream from Hare! Road- *906 

Thread Creek-..Approximately 1.500 feet downstream from corporate limit- *760 

Just upstream from Term Streat----—.-. *762 

Just upstream from Athenon Road... *766 

Approximately 3.500 feet upstream from Atherton Road.-.. *768 

Just downstream from Bristol Road--- *772 

Just upstream from Bristol Road..-.- *773 

Approximately 4.000 feet upstream from Bristol Road.... *778 

Approximately 7.000 feet upstreem from Bnstol Road--.- *782 

Upstream corporate Imd (Maple Avenue)---- *788 

Gibson Drain.... Downstream corporate Imd (Fenton Road)..— *760 

Just downstream from Schumackar Street-,--.- *763 

Just upstream from Schumackar Street.~.. *767 

Just downstream from Judd Road------- *768 

Just upstream from Judd Road...~.— * 769 

Upstream corporate limit (Maple Avenue)--—.-.. *771 


Maps available at: City Engineer's Office. Cdy Hall, Burton. Michigan 46519. 
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Final Basa (100-Year) Flood Elevations—Continued 


# Depth in 
feet above 

State Gty/town/county Source of Flooding Location ground. 

•Elevation 
in feet 
(NGVD) 


Michigan_-_ (TWP) Clayton, Genesee County Messmore Gonk Drain -~~ Just upstream of Potter Road- ---.. *722 

(Docket No. FEMA-5702). About 100 feet upstream of a private road which is about 600 feet *723 

upstream of Potter Road. 

Approximately 1.800 feet upstream ol Potter Road ...—..... *725 

Approximately 3.400 feet upstream of Potter Road , —.~ *730 

Approximately 100 feet upstream of a private road which is about *733 

2.000 feet downstream of Beecher Road. 

Approximately 1.000 feet downstream of Beecher Road ... *735 

Approximately 50 feet upstream of Beecher Road ---— *738 

Approximately 60 feet downstream of Elms Road ........ *740 

Cole Geek ___, Just upstream of Potter Road ......~.. *716 

Approximately 2.800 feet upstream of Potter Road -—....--—. *720 

Approximately 1 mHe upstream of Potter Road ---- *726 

Approximately 2,600 feet downstream of Beecher Road ...... *730 

Approximately 700 feet downstream of Beecher Road ....... *735 

Approximately 100 feel upstream of Beecher Road ...- *739 

Approximately 3,800 feet upstream of Beecher Road ..—-- *745 

Just upstream of a private road which is about 850 feet downstream *750 

of the northernmost Morrish Road crossing 
Just downstream of the Morrish Road crossing which is 1,200 feet *752 

downstream of Calkins Road. 

Just upstream of Calkins Road -——----- *754 

Approximately 50 feet downstream of the Morrish Road crossing *757 

which is about 2.800 feet upstream of Calkins Road 

Approximately 1.000 feet downstream of Corunna Road -- *760 

Just upstream of Corunna Road....~ ------— *762 

Approximately 400 feet upstream of a private road which is abotrt *763 

2.150 feet upstream of Corunna Road 

Approximately 300 feel downstream of Lennon Road -- *765 




Maps available at Township Hall. 2011 South Moorish Avenue. Swartz Geek, Michigan 48473. 


Michigan____ (C) Easl Lansing. Ingham County Red Cedar River 

(Docket No. FEMA-5702). 

Maps available at: City Hall. 410 Abbot Road. East Lansing. Michigan 48823. 


Approximately 450 feet upstream Aurelius Road . 

Approximately 1,500 feel upstream Hagadom Road 


*836 

*841 


Michigan_____ (TWP) Grand Blanc. Genesee Swartz Geek ...»....... Downstream corporate limit (near Ann Mana Drive) .. *827 

County (Docket No. FEMA- About 0 5 mile downstream of Baldwin Road (at corporate limit)- *831 

5702). About 5,000 feet upstream of Baldwin Road (at corporate limit).— *839 

Gfcson Drain ... Downstream corporate Nmit -- *774 

Just upstream of Interstate 475 __...---- *777 

Just upstream of Wishing Wa« Give ___ *783 

Just upstream of Russa* Street ........ *787 

At downstream end of cutverl near RoUine Street ... *793 

A! upstream end of culvert south of Hill Road --- *801 

About 0.40 mile downstream of Porter Road _______ *807 

Just upstream of Porter Road ----- *812 

About 0.62 mile upstream of Porter Road ...— *813 

Eamaes Drain ___ Mouth at Seaver Drain —. ’842 

About 1.500 feet downstream of Baldwin Road -- — *860 

Just downstream of Baldwin Road ......». *862 

Seaver Gam .... Just upstream ol Fenton Road ------—.. *826 

Just upstream of Cook Road .-— *834 

Just upstream of private road located about 2.500 feet upstream of *838 

Cook Road. 

About 2.500 feet downstream of confluence of Eamea Gam (near pn- *839 

vate road). 

About 1.400 feet upstream of McWain Road. ....... ’843 

Thread Geek __- Just upstream of Maple Avenue .....~~ *790 

About 3.300 feet downstream of HiM Road ......—.- *795 

Just upstream of Chessie System (south of Hill Road) . *803 

Corporate Imits (about 700 feet upstream of Center Road) . *809 

About 100 feet upstream of Genessee Road ...~ *819 

Just upstream of Betsay Road ...—.——.~.. *828 

About 250 feet upstream of confluence of Day Gam ... *833 

About 300 feet upstream of Party Road .-.. *838 




Maps available at the Township Hall. 5371 South Saginaw Street Grand Blanc. Michigan. 


Michigan ------- (TWP) Grosse lie, Wayne County Detroit River ..... Northern to Southern Corporate Limits ..... *578 

(Docket No FEMA-5702). Thoroughfare Canal. ... From confluence to confluence of Detroit River ....... *578 

Frenchman Geek .. 3800 feet upstream from Grott Road to confluence of Detroit River . *578 

Maps available at Township Halt. 8841 Macomb Street Grosse He. Michigan 48138. 


Minnesota------ (C) Inver Grove Heights. Dakota Mississippi River _.._ Downstream corporate ftmtf ....—. *698 

County (Docket No. FEMA- Upstream corporate limit -----— *703 

5702). 


Maps available at: Gty Hall. 8650 Court House Boulevard. Inver Grove Heights. Minnesota 55075. 
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Final Bas« (100-Year) Flood Elevations—Continued 


# Depth in 
feet above 

State City/town/county Source of Flooding Location ground. 

•Elevation 
in feet 
(NGVD) 


Missouri-.- . . (V) Hanley Mills. St Louis County Northeast Branch River Des Oownstream corporate limits - *543 

(Docket No. FEMA-5 702). Peres About 1.200 feet upstream Raft Onve --- *544 

About 2.550 feet upstream Raft Drive - - -—-— *545 

Maps available at City Halt. 7713 Utica Street Hanley Hilts. Missoun 63183. 


Missouri.-....- (C) Mountain View. HoweM Jamup Creek.- 

County (Docket No. FEMA- 
5702). 


Maps available at City Halt. Mountain View. Missoun 65548 


Approximately 80 feet upstream County Road -..- “ 1.098 

At St. LoutS'San Francisco Bridge —~---.--~ ' 1.1 06 

Just downstream Jackson Street ..——..—. * 1 . 120 

Just downstream Man Street -——.-...-- * 1.124 

Just upstream Man Street ... —. * 1 . 125 

Approximately 600 feet upstream Man Street ....-. * 1 . 126 

Approximately 80 feet ups beam Missouri Highway West .—.. * 1 . 130 

Just upstream Missoun Highway 17 ...~.— * 1.136 

Approximately 325 teet upstream Missouri Highway 17 -—- * 1.136 

Upstream corporate limits _ _—►. .—. *1.145 


Montana..—. __ Lincoln County. Unincorporated Big Cherry Creek -- Confluence with Libby Creek ..—.-.-. 

Areas (Docket No. FI-5665) U.S. Highway 2 Bridge 90 feet upstream from centerline .... 

County Road 65 feet upstream from centerline .—... 

Bobtail Creek .. County Road 10 teet upstream from centerline . 

Callahan Creek _... Burlington Northern Railroad 50 feet upstream from centerline . 

Town of Troy corporate limits (2nd crossing) .... 

Flower Creek _:.... Road to Sewage Plant 65 feet upstream from centerline --- 

City of Libby corporate limits (4th crossing) .. 

Road to Sewage Plant 230 feet southwest of Flower Creek .. 

Kootenai River..- __ Confluence with Flower Creek -...—.-.... 

Private Rood 150 feet upstream from centerline . 

Libby Creek .. Burlington Northern Railroad at centerline --- 

Private Road (2nd crossing) at centerline ..-... 

Confluence with Big Cherry Creek .-... 

Logging Road to St Regis SawmiB 115 feet upstream from centerline. 

State Highway 482 Bndge 50 feet upstream from centerline .... 

Parameter Creek __ Burlington Northern Rairoed 50 feet upstream from centerline - 

U.S Highway 2—50 feet upstream from centerfine .——. 

Dome Mountain Avenue 35 feet upstream from contertine ... 

U.S. Highway 2—3.500 foot southwest of intersection with Indian 
Head Road 

Quartz Creek ___ Road Bridge 30 feet upstream from centerline ------ 

Tobacco River _-___ Town of Eureka corporate limits (1st crossing). .--- 

Burlington Northern Railroad 50 feet upstream from centerline ..^... 

Maps available at: County Courthouse. 4t8 Mineral Avenue. Libby. Montana 


•2144 

•2196 

•2321 

*2067 

•1886 

•1914 

•2057 

•2157 

M 

•2054 

•2060 

•2060 

•2071 

•2144 

•2310 

*2351 

*2055 

•2074 

*2105 

#1 

•2035 

•2556 

•2604 


New Jersey ___....... South Plainfield (Borough). Bound Brook ....... Clinton Avenue 100 teet upstream from centerline .-... 

Middlesex County (Docket No Hamilton Boulevard 150 feet upstream from centerline .. 

FEMA-5701). Belmont Avenue 50 teet upstream from centerline . 

Woodbrook Road 50 feet upstream from centerline ..... 

Cedar Brook ..... Plainfield Avenue 75 feet upstream from centerline ... — 

Cedarbrook Avenue 80 feet upstream from centerline ..... 

Dirt Road 25 feel upstream from centerline ...-. 

Stream 14-14-2-2 _-_—__ WaJnul Street 45 feet upstream from centerline . ..... 

Baker Avenue 80 leet upstream from centerline .— 

Stream 14-14-2-3 _...._ Clinton Avenue 100 feet upstream from centerline. .— 

New 8runsw>ck Avenue at centerline ... 

Maps available at Office of the Borough Engineer. Municipal Building. 2480 Ptamfiefd Avenue, South Plainfield, New Jersey 


*65 

•69 

•71 

•73 


•71 

•62 

•72 

•66 

•71 


Now York........ Lindiey (Town). Steuben County Tioga River...~.-. Presho Lindley Road 100 feel upstream from centerfine. *962 

(Docket No FEMA-5701). Confluence with Church Creek. *978 

Lindley Lawrenceviile Road (County Road 116) at centerline... *992 

Glendening Creek--- U.S. Highway 15 (southbound) 20 feet upstream from centerline. *973 

Confluence with north and south branches Glendening Creek.* 1006 

Tannery Creek_ County Road 731 10 feel upstream from centerline....— *988 

Church Creek___ County Road 120 10 feet upstream from centerfine. ........ *1005 

Church Creek Road (County Road 106) at centerline--- *1068 

Morgan Creak_U.S. Highway 15 50 feet upstream from centerfine- *1008 

CowanesQue River... U.S. Highway 15 50 feel upstream from centerline............. *993 

Maps are available at: Town Hall. 575 State Road. Lindley. New York. 


North Carolina .. Unincorporated areas of French Broad River -- Just downstream of Alexander Bridge -—--— *1780 

Buncombe County (FEMA- Just downstream oi Craggy Bridge -—...- *1948 

5729). Just upstream of Amboy Road. *1992 

Just upstream of State Highway 280 (Long Shoals Road) . . *2036 

Swannanoa River .... Just downstream of U.S. Highway 70 .-.——..........-- *2058 

Just downstream of Farm School Road (State Route 2412). —- *2122 

Just downstream of Old Toll Circle ----- *2410 

Gashes Creek _ Just upstream of U,S. Highway 74 -- — —— ---- *2078 

Approximately 100 feet upstream of Rose HiB Road .. *2140 

Bee tree Creek __— Just upstream of Warren Wilson Road (State Route 2418) ..~.— *2155 

North Fork Swannanoa River - Just upstream of CXd U S Highway 70 (State Routo 2435) . *2252 

Just downstream of State Route 2469 ---- - -— *2331 
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Final Base (100-Year) Flood Elevations—Continued 


# Depth m 
feet above 

State Gty/town/county Source of Flooding Location ground 

•Elevation 
in feet 
(NGVD) 


Flat Geek... 


Just upstream of Padgett Town Road (State Route 2517).. 

.. Just upstream of Expressway Ramp.. 

Just upstream of Buckner Road.. 

Just downstream of Dam .. 

Just upstream of Dam... 


Diikngham Creek .. Just upstream of Paint Fork Road 


Just downstream of Dillingham Road... 
Rooms Creek ... Just upstream of Now Stock Road. 


Just downstream of Reems Creek Road -----— 

f Creek ____ Just upstream of East Oakvww Road -.--- 

Just downstream of Prsgah Mountain Road .-.— 

Moore Crook ..... Just upstream of U.S. Highways 19 and 23 (State Route 1241) - 

Approximately 50 feet upstream of westbound Interstate Highway 40... 

Pole Geek ..—_ Just upstream of U.S. Highways 19 and 23 .. 

Just downstream of Dogwood Drive (Pole Geek Road) ...— 


Can© Geek .-.. Just downstream ol Mills Cap Road (State Route 3i 16).. 

Robinson Creek ....— Just upstream of Cane Geek Road .. 

Just upstream of Lower Christ School Road... 

Maps available at Office of the Director of Planning. Buncombe County Courthouse, P.O Box 7435. Asheville, North Caroline 28807 


•2426 

•1974 

*2126 

•2158 

*2164 

•2190 

*2267 

•1948 

*2025 

•2023 

•2089 

*2061 

*2123 

*2089 

•2096 

*2098 

•2103 

•2127 


North Dakota ...... Drayton (Gty), Pembina County Red River of the North - Downstream corporate limits 400 feet northeast of intersection of MiH 

FI-5678. Street 

Third Street 400 feet north of intersection with Wallace Street —— 

Maps available at City Halt. 705 Almerson Siroet. Drayton. North Dakota 


*799 

•799 


Ohio_,_ (V) Amberiey. Hamilton County. Section Road Greek .. At the downstream corporate limits--*- *590 

(Docket No. FEMA-5702). Jusl downstream of Section Road ...- 593 

Just upstream of Fair Oaks Avenue --——- *602 

About 400 feet upstream from Fair Oaks Avenue .— —.—. *603 

Approximately 300 feet downstream of West Beechland Drive .. *624 

Jusl upstream of West Beech Hand Dove --- *633 

Just downstream of Ridge Road —.—-.............— *636 

Lett Fork of Section Road Creek .. At confluence with Section Road Geek ... *592 

Just downstream of the private drive located approximately 460 feet *596 

upstream of mouth. 

Just upstream of pnvate drive located approximately 300 feet down- *602 

stream of Fa* Oaks Give. 

Just upstream of Fair Oaks Drive --- *613 

Jusl upstream of Meadowtxook Give ...-. *617 

Just upstream of the private drive located approximately 250 feet up- *621 

stream ol Meadowtxook Drrve. 

Just upstream of the upstream crossing of WiMowtxook Drive . *623 

Just downstream of the pnvate drive located approximately 465 feet *634 

downstream of Aracoma Forest Drive 

Just upstream of the pnvate drive located approximately 465 feet *639 

downstream of Aracoma Forest Drive 

Just downstream of Aracoma Forest Drive -..-.- *642 

Brookwood Geek. ..- At inlet to pipe enclosure located approximately 1080 feet down- *607 

stream of Fa* Oaks Give 

Just downstream of Fair Oaks Dnve .—.... *617 

Brookwood Creek (shallow From inlet to pipe enclosure located approximately 1080 feet down- 2# 

Hooding overflow). stream of Fa* Oaks Give to downstream corporate limits. 


Maps available at: Village Halt. 7149 Ridge Road. Ambertey. Ohio 45237 


Oho. 



(C)AmhersL Lorain County 
(Docket No FEMA-5702) 


Beaver Geek ..—— About 1 mile downstream Cooper-Foster-Park Road near corporate *592 

Hmrt 594 

About 1400 fee! downstream Cooper-Foster-Park Road .. 

About 100 feet downstream Martin Avenue -——---— *620 

Just upstream Martin Avenue . *624 

Just downstream Milan Avenue --- *632 

About 4200 feet upstream confluence of Tributary No. 1 - *644 

Just downstream Middle Ridge Road _...—..— *667 

Upstream corporate limit ... —-- — *679 

Tributary No. 1 ____ At confluence with Beaver Geek --- *640 

About 130 feet upstream Gown Hill Avenue -- *652 

Just downstream Pyle-South Amherst Road --—-- *652 

About 180 feet upstream Pyle-South Amherst Road - *668 

Just upstream Middle Ridge Road ---- *724 

About 900 feet upstream Middle Ridge Road - *728 

East Branch Beaver Geek _ Just upstream Cooper-Foster Park Road -— *620 

About 270 feet downstream State Routo 2 -—-.-.- *629 

About 1000 feet upstream State Route 2 -—--— —. *632 

About 50 feet downstream North Ridge Road - *645 

Just upstream pnvate walk (near tow head dam) .. *652 

Just upstream Park Avenue.- . .. .—.. *678 


Maps available at Gty Hall. 206 Mam Street. Amherst. Oho 44001 


•609 
•610 

Maps available at: City Hall. 201 Washington Street. Belpre. Ohio 45714. 


Ohio... 


(O Belpre. Washington County 
(Docket No FEMA-5702). 


Ohio River — 


About 400 feet upstream from Grandee Avenue... 
About 1940 feel upstream from Memorial Bridge... 
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Final Base (100-Year) Flood Elevations—Continued 


* Depth In 
feet above 

State City/town/county Source of Flooding Location ground 

•Elevation 
in feet 
(NGVD) 


Ohio__..__ (V) Bentleyville. Cuyahoga County Chagrin River 

(Docket No. FEMA-5702) 


Aurora Branch 


Tributary No. 1. 
Tributary No. 2. 


Maps available at Village HaB. 6253 Chagrin River Road. BentleyviHe. Ohio 44022. 


Downstream corporate limit ........ 

About 100 feet upstream of Miles Road ..... 

About 100 feet downstream of mouth with Aurora Branch - 

At eastern corporate limits. .... 

Just upstream of mouth of Tributary No. 2 .—_ 

Just downstream of confluence with Tributary No 1 .. 

About 100 feet downstream of Norfolk and Western Railway — 

At southern corporate limits ____ 

About 300 feet upstream of mouth with Aurora Branch __ 

At southern corporate limits - - -- 

About 360 feet downstream of Liberty Road -....._....... 

About 100 feet upstream of Liberty Road ......... 

About 270 feet upstream of mouth of Tributary No 4 __ 

About 50 feet upstream of Solon Road .........__ 

At southern corporate limits ..~.......... 


*821 

•822 

•827 

*836 

*883 

•889 

*891 

•892 

*890 

*894 

*884 

*895 

•940 

•960 

*996 


Ohio----- (V) Beverty. Washmglon County Muskingum River 

(Docket No. FEMA-5702). 

Maps available at: Village Hall. P.O. Box 725. Beverly. Ohio 45715. 


Southeast corporate limits.. 

Northwest corporate limits.. 


•637 

•638 


Ohio... 


(C) Blue Ash. Hamilton County Hazelwood Creek 
(Docket No. FEMA-5702). 


Raiders Run 


Maps available at the Office of the Clerk of Counsel. 4343 Cooper Road. Blue Ash. Ohio 45242. 


Just upstream Kenwood Road --....... 

About 1700 feet downstream Idatia Avenue —......- 

About 950 feet downstream Idada Avenue .....—-- 

Just upstream Idatta Avenue ...... 

Just downstream Cornel Road --- 

Downstream corporate limit .. 

About 210 feet downstream Belhnew Avenue .. 

Just upstream Beitaew Avenue ____ 

Just downstream Cross County Highway _ 


•821 

•824 

•829 

•834 

•842 

•780 

*780 

•793 

•802 


Ohio _____ (V) Matamoras. Washington Ohio River __ Approximately 2000 feet downstream of downstream corporate limits., *631 

County (Docket No. FEMA- Upstream corporate limits .......« *631 

5702). 

Maps available 8t: the Village Hall. 1022 Grandview Avenue. New Matamoras. Ohio 45767 


Ohio ____ (V) Spring VaHey. Greene County Little Miami River _ 

(Docket NO. FEMA-5702) 

Maps available at: the Office of Village Clerk. Village HaB. Spring Valley. Ohio 45370. 


Confluence of Glady Run ...... 

Approximately 475 feet upstream of U.S. Route 42. — -. 


•757 

•757 


Ohio .. (V) Waynesville. Warren County Little Miami River - About 3700 feet downstream Slate Route 73 - *721 

(Docket No. FEMA-5702). Just upstream State Route 73 _ *724 

Little Miami River Mill Run At confluence with Little Miami River _*... *724 

Channel. About 1200 feel upstream Corwin Road .. *724 

Maps available at Office of Village Clerk. South Mam Street. Waynesville. Ohio 45068. 

— 

Ohio - (C) Worthington. Franklin County Olentangy River ---- Just upstream of southern corporate limit . *745 

(Docket No. FEMA-5702). Approximately 1600 feet downstream of State Road 161_ _ *750 

Just downstream of northern corporate imit .. *757 


Maps available at City HaH. 789 High Street. Worthington. Ohio 43085. 


Oklahoma .... City of Catoosa. Rogers County Spunky Creek (Backwater from Just upstream of northermost corporate limits _ *575 

(FEMA-5734). Verdigris River. 

Spunky Creek .. Approximately 200 feet upstream of U S Highway 66 _ *575 

Spunky Creek Tnbuta/y .. r Approximately 75 feel upstream of U.S. Highway 66 .... *601 

Maps available at: City Hall. 101 South Cherokee. Catoosa. Oklahoma 74015. 


Oregon. ---*-...- Sheridan (City). Yamhill County South Yamhill River - Downstream corporate limits 50 feet upstream -........_ *188 

Fema-5701. Bridge Street bndge 10 feet upstream from centerline __ *193 

Upstream corporate limits 35 feet downstream __ *196 

Maps available at City Hall. 139 Northwest Yamhill Sheridan, Oregon. 


Pennsylvania .....—............ Township of Catharine. Blair Frankstown Branch Juniata River. At Conrail (0.7 mile above Limit of Detailed Study) .... *770 

County (Docket No. FEMA- At Conrail (1.3 miles above Unit of Detailed Study) __ *780 

5724). 

At Upstream Conrail (5.3 miles above Limit of Detailed Study) __... *827 

At Upstream Conrail (6.0 miles above Limit of Detailed Study) .. *833 

At Upstream Legislative Route 260 _______ *854 

At Pennsylvania Electric Company Dam . *860 

At State Route 666 ____~________ ’867 


Maps available at. the residence of Mr. George Brenneman. R.D. 1. Williamsburg, Pennsylvania. 


Pennsylvania ..... Township ol Nescopeck. Luzerne Susquehanna River . Downstream Corporate Limns ... . .. *500 

County (Docket No. FEMA- Upstream Corporate Limits.... ....... *510 

5724). 

Nescopeck Creek ... Downstream Corporate Limits ......... *500 

Approximately 100 feel downstream of Legislative Route 40017 *501 

(Downstream Crossing). 
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Final Base (100-Year) Flood Elevations— Continued 


H Depth in 
feet above 

State City/town/county Source of Hooding Location ground. 

‘Elevation 
in feet 
(NGVD) 


Approximately 300 feet upstream of Corvaif bodge ..™... *502 

Legislative Route 40092 .™™...™.. *505 

300 feet upstream of l egislative Route 40017 (Upstream Crossing) *522 

Legislative Route 40016 (Upstream Side) ..... *559 

Legislative Route 40015. ____„_.____ * 605 

Upstream Corporate Limits ......... *618 

Wapwaltopen Creek......™_...... ConraJl. ............. *510 

State Route 393 ..™....... *510 

Approximately 3.500 feet upstream of State Route 393 ... *525 


Maps available at the Fire Department, Nescopeck. Pennsylvania. 


Texas 


City of Coppell. Dallas and Etm Fork Trinity River 

Denton Counties (0-5713). 

Grapevine Creek _ 


Denton Creek 


Cottonwood Branch .... 


Just downstream of Bettkne Road (FM 1380)......... 

Approximately 100 feet upstream of Sandy Lake Road ... 

Approximately 250 feet downstream of Beltkne Road (FM 1380) . 

Approximately 120 feet downstream of Moore Road .. 

Approximately 180 feet upstream of Denton Tab Road -~- 

Approximately 290 feet upstream of Coppell Roed...™ ... 

At confluence with Elm Fork __.™™.____ 

Approximately 200 feet downstream of Denton Tab Road .. 

Approximately 200 feet downstream of Highway 121 .......... .. 

Approximately 170 feet upstream of Sandy take Road _,.™..™™... 

Approximately 140 feet downstream of State Road ,.™_........._.... 


Maps available at: City Hall. 616 South Coppell Street. CoppeH. Texas 75019. 


•439 

•444 

*457 

•466 

•489 

•508 

•445 

•462 

•468 

*482 

*491 


Texas 


City of Mesquite. Dellas County 
(Ft-5688). 


Long Branch __ 

North Mesquite Creek . 

Stream 2J2 .. 

South Mesquite Creek . 

Bennett Branch .... 

Stream 2B2 ... 

Stream 283 .. 

Stream 2S4 -.—. 

Stream 285 __ 

West Fork of South Mesquite 
Creek. 

Stream 286 .™........ 

Stream 2B7 _:____ 

Stream 2B8 ... 

Duck Creek ..... 


Just upstream of Northwest Drive ___ 

Just downstream of Oates Drive _____.,___ 

Just downstream of La Prada Drive _™™™..._,™...™_ 

Just downstream of Lawson Road __™™.. 

Just downstream of Mesquite VaRey Road .. 

Just downstream of Scyene Road. ......___™___ 

Confluence with North Mesquite Creek .— .—-.-. , 

Just downstream of Military Parkway _™™_ 

Just downstream of Town East Boulevard _1___ 

Just downstream of Belt Una Road.. ___ 

Just upstream of Agnew Street .™.™..™.™..... 

Just downstream of Bruton Road _____ 

Confluence with Stream 2B2 ________ 

Just downstream of Military Parkway ——_..___ 

Just downstream of Carmack Street ... 

Just downstream of Kearney Road ..... 

Just downstream of Unnamed Gravel Road ___ 

Just downstream of Town East Boulevard ... 

Confluence with South Mesquite Creek ..„... 

Just downstream of Anthony Drive .....™.™. 

Just downstream of Southbound Lane of 1-20.. . 

Just upstream of Eastbrook Dnve ..... 

Just downstream of Baker Drive ...~™... 

Just upstream of Town East Boulevard - 

Just downstream of South Frontage Road.™ ..... 

Just downstream of 1-635 ________ 

Just downstream of North Frontage Road™. ......... 

Just upstream ol Belt Line Road _______ 

Confluence of Long Branch .„.™™..™™..™..... 


Maps available at. Engineering Division. Crty Halt. 711 North Gatlaway Avenue. Mesquite. Txxas 73149. 


•479 

*484 

•505 

•388 

*420 

•439 

*489 

*446 

*490 

*442 

*472 

•431 

*448 

*460 

*461 

•475 

•451 

*499 

•458 

•500 

*489 

*500 

•504 

*500 

*516 

*466 

•499 

•455 

*462 


Texas——..—.. City ot Mexta. Limestone County Sail Creek.. .... Just upstream of Southern Pacific Railroad ..... *480 

(FEMA-5713). Unnamed Tributary of Plummers Just upstream of Fortworth Denver Railroad ......____ *473 

Creek. Just upstream of State Highway 39 (Shiloh Road) ____.... *480 

Maps available at: the Office of the City Clerk, 101 S. McKinney StreeL Mewa, Texas 76667. 


City of Tyler. Smith County west Mud Creek 

(FEMA-5734) 


Tributary A__ 

Tributary B™..- 

Tributary C._ 

Black Fork Creek 




Tributary D 


Willow Creek. 

Widow Creek ™._ 

Maps available at: City Clerk s Office. City Hall. 212 North Bonner. Tyler. Texas 75710. 


Just upstream of U S. Highway 69 (South Broadway) .. 

Just upstream of Shiloh Road ...„.. 

Just upstream of New Copland Road .. 

Just upstream of Rice Road ... 

Just upstream of New Copland Road ...™.. 

Just upstream of Paluxy Drive _.____™.™. 

Just downstream of South Broadway .™___ 

Just upstream of Fair Lane. ~................. 

Just downstream of westbound Loop 323.... __ 

Just upstream of U S Highway 271 ... 

Just downstream of St Louis Southwestern Railway _ 

Just upstream of St Louis Southwestern Railway .. 

Just upstream of Erwin Street .... 

Just downstream of St Louis Southwestern Railway _ 

Just upstream of St Louis Southwestern Railway ..._ 

Just downstream of East Locust Street _™.._ 

Just downstream of Westbound Loop 323 _ 

Just upstream of Westbound Loop 323..™ . 


•461 

•476 

*482 

•478 

•481 

•505 

•496 

*512 

*440 

*466 

*468 

*490 

*491 

•472 

•478 

•507 

•457 

•461 
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Final Base (100-Year) Flood Elevation*—Continued 


# Depth in 
feet above 

State City/town/coonty Source of Flooding Location ground 

•Elevation 
in feet 
(NGVD) 


Texas.... 


_Oty of Waxahachie, Elhs County Waxahachie Creek. 

(FEMA-5734). 


Waxahachie Creek Tributary 1 — 


Tributary 2- 

Tributary 3- 

Mustang Creek 


Mustang Creek Tributary. 


Approximately 40 feet upstream of Matthews Street ... 

Approximately 90 feet upstream of Rogers Street - 

Just upstream of confluence of Tributary 1 --..- 

Approximately 30 feet downstream of Brook side Road _ 

Approximately 80 feet downstream of I-35E __ 

Approximately 30 feet downstream of Cantrell Street ____ 

Approximately 40 feet downstream of northbound access Road to 1- 
35 Southbound Lane. 

At Interstate Highway f-35E - 

Just downstream of the I-35E Culvert ___ 

Just downstream of F.M. 878 --—--....-- 

Approximately 60 feet upstream of Broadhead Road .. 

At confluence of Mustang Creek Tributary ...... 

Just upstream of F.M. 813 - - —.—_**__ 

Approximately 150 feet upstream of Farm Road 813 ___.. 

Just upstream of Chapman Park Bridge _____ 


Maps available at: City Hall. 401 South Roger. Waxahachie. Texas 75165. 


•530 

•533 

*536 

•549 

•555 

*538 

•574 

•544 

*611 

•566 

•577 

*584 

•595 

•595 

*599 


Vermont___ Town of Danby. Rutland County Otter Creek 

(Docket No. FEMA-5723). 


Mill Brook 


Maps available at: the Danby Town Office. 


Downstream Corporate Limits---.. - *644 

Approximately 5.750' upstream of Corporate Limits- *649 

Approximately 8,500' upstream of Corporate Limits_ *654 

Approximately 13.000' upstream of Corporate Units- *654 

Upstream side of Green Mountain Railroad-- *655 

Downstream Corporate Limits---- *685 

Approximately 200' upstream of Corporate Limits. *690 

Approximately 400 upstream of Corporate Units- *695 

Approximately 580' upstream of Corporate Limits.... *700 

State Route 41A (Upstream side of)___ ’706 

Abandoned Mill (Upstream side of)...—....... *711 

Approximately 300 upstream of Abandoned MW_ *713 


Virginia..Town of Wise, Wise County Glade Creek.. 

(Docket No. FEMA-5723). 

Yellow Creek.... 

Tributary to Yellow Creek - 


Confluence with Yellow Creek ____ *2,362 

Elam Street (upstream side) .-... *2.427 

U S Route 23 (upstream side) ........ *2.432 

J. J. Kelley School Drive (upstream side) ___ *2.440 

Upstream Corporate Limits ...... *2.449 

Downstream Corporate Limits ...... *2,142 

1 st Downstream Private Drive (extended) - *2.220 

Confluence with Glade Creek ________.. *2.360 

State Route 646 (upstream side) __ *2.420 

State Route 640 (upstream side). -..... *2.429 

Private Road at upstream corporatate limits ___-... *2,443 

Confluence with Yellow Creek .... *2,429 

First downstream crossing of Private Road off of Hurricane Road *2.430 
(640) 

Upstream Corporate Limits ......... *2.438 


Maps available at: the Municipal Building. 122 Mam Street, Wise. Virginia. 




Washington —,— ... Port Angeles (City), Clallam Ennis Creek - Chicago. Milwaukee, St Paul, and Pacific Railroad Bndge 140 feet up- 

County (Docket No FEMA- stream from centoriine. 

5701). 

Confluence with White Creek __......_____ 

Corporate Units .—...... 

White Desk --.. Confluence with Ennis Creek ...... 

First Street Culvert 175 feet upstream from centerline ... 

Power Line Road at centerline ........... 

Peabody Creek --- Peabody Street Culvert 140 feet upstream from centerline ____ 

Fifth Street Culvert 185 feet upstream from centerline ...... 

Eighth Street Culvert 220 feet upstream from centerline .... 

Laundsen Boulevard 40 feet upstream from centerline ..... 

Park Avenue Culvert 125 feet upstream from centerline ......... 


Valley Creek .—.. Eighth Street 30 feet upstream from centerline ...... 

U S. Highway 101 100 feet upstream from centerline ..... 

Tumwater Creek..-- Manne Drive at centerline .. 

Upstream Corporate Limits ......__ 

Dry Creek --- Corporate Units (First crossing) 25 feet upstream from centerline _ 

Corporate Units (second crossing) .. 

Pacific Ocean .. 1.500 feet North of the intersection of 18th Street with McDonald 


Street. 

At the intersection of Marine Drive with K Street _,___ 

At the intersection of Lincoln Street with Railroad Avenue ___ 

1,000 feet North of the intersection of 4th Street with M Street .. 

500 feet Northwest of the Manne Drive Bndge over the lagoon. __ 

500 feet North of the Marine Drive Bridge over the lagoon . 

1.700 feet Northeast along Chicago. Milwaukee. St Paul, and Pacific 
Railroad from its crossing over the lagoon. 

Maps available at: City HaH. 140 West Front Street, Port Angeles. Washington. 


•12 


•26 

*52 

•26 

•95 

•320 

•51 

•76 

•130 

•168 

•216 

•47 

•127 

•14 

•129 

•200 

*258 

•11 

•11 

•11 

•12 

•13 

•14 

•15 
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Final Base (100-Year) Rood Elevations—Continued 


#Depth in 
feet above 

State City/town/county Source of Flooding Location ground. 

'Elevation 
in feet 
(NGVD) 


Washington ------...... Spokane (City), Spokane County Spokane River ..... Fort George Wright Road at centerine . ... *1687 

(Docket No. FEMA-5701). Maple Street at centerline _I_ • 1734 

Division Street at centerline. ..... * 1872 

Spokane Dam (Upriver Dam) 300 feet downstream from centertine.^ *1899 

Spokane Dam (Upriver Dam) 200 feet upstream from centerline __ *1911 

Hangman Creek __ Sunset Boulevard at centerline _.....—__ *1739 

U.S. Highway 195 (Inland Empire Way) 150 feet upstream from cen- *1761 

ferine. 

Confluence with Marshall Creek _ *1790 


Maps available at. City Hall. West 711 Spokane Falls Boulevard. Spokane. Washington. 


Washington .—.-.-.— Tumwater (City). Thurston County Deschutes Rtver ___— Olympia Brewery Dam 20 feet upstream from centertne . *93 

(Docket No. FEMA-5701). E Street Bodge at centerline -- *97 

Downstream corporate limits 200 feet upstream .„.... * 102 

Outlet of Black Lake __ Confluence with PerovaJ Creek .. *85 

Burlington Northern Railroad 120 feet upstream from centerline . *115 

Capitol Lake _ Grant Street at centerkne _ *11 

TrosperUke ... Along shoreline _ *158 

Maps available at City Had. Second and Bates Streets. Tumwater, Washington. 


(O Omro Winnebago County 
(Docket No. FEMA-5702). 


Fox River.. 


Downstream corporate limits. 
Upstream corporate Smite. 


Map# available at City Clerk* Office. City Hail. 205 South Webster Avenue. Omro. Wisconsin 54963. 


•751 

•753 


wwavwfiw .. _.- (C) Verona. Dane County (Docket Badger Mrfl Creek - Approximately 3.400 feet downstream of Main Street --——« *937 

No. FEMA-5702). Approximately 2,300 feet downstream of Mam Street...^..._ *942 

Just upstream of Unnamed Road _ *944 

Just upstream of Main Street -- *945 

Approximately 4.600 feet upstream of Main Street __ *950 

Dry Tributary to Badger Mill Creek Just upstream of Chicago and North Western Railroad - *945 

Approximately 1.150 feet upstream of Chicago and North Western *946 

Railroad. 

Approximately 1,400 feet upstream of Chicago and North Western *947 

Railroad. 


Maps available at the City Administrator's Office. City Had. Verona. Wrscoosm 53593. 


Wisconsin—.-. (V) Wmneconne, Winnebago Wolf R^er__Entire Shoreline-.------ *750 

County (Docket No. FEMA- 
5702). 

Maps avatabie at Village Clerk's Office Village Had. 224 West Main Street Wmneconne. Wisconsin 54986. 


(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1968), effective January 28, 1969 (33 FR 17804. 
November 28, 1968). as amended (42 U.S.C. 4001-4128); Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance 
Administrator 44 FR 20963.) 

Issued: February 19.1980. 

Gloria M. Jimenez, 

Federal Insurance Administrator, 

|FR Doc 80-8175 Filed 3-28-80; 8:45 am| 

BILLING CODE 6718-03-M 


44 CFR Part 67 

National Rood Insurance Program; 

Final Flood Elevation Determinations 

agency: Federal Insurance 
Administration, FEMA. 

action: Final rule._ 

summary: Final base (100-year) flood 
elevations are listed below for selected 
locations in the nation. 

These base (100-year) flood elevations 
are the basis for the flood plain 
management measures that the 
community is required either to adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 


for participation in the National Flood 
Insurance Program (NFIP). 

EFFECTIVE date: The date of issuance of 
the Flood Insurance Rate Map (FIRM), 
showing base (100-year) flood 
elevations, for the community. 
addresses: See table below. 

FOR FURTHER INFORMATION CONTACT: 

Mr. R. Gregg Chappell. National Flood 
Insurance Program, (202) 426-1460 or 
Toll Free Line (800) 424-8872. (In Alaska 
and Hawaii, call Toll Free Line (800) 
424-9080), Room 5150, 451 Seventh 
Street SW., Washington, D.C. 20410. 
SUPPLEMENTARY INFORMATION: The 
Federal Insurance Administrator gives 
notice of the final determination of flood 
elevations for each community listed. 


This final rule is issued in accordance 
with section 110 of the Flood Disaster 
Protection Act of 1973 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90—448). 42 U.S.C. 4001- 
4128, and 44 CFR Part 67.11). An 
opportunity for the community or 
individuals to appeal this determination 
to or through the community for a period 
of ninety (90) days has been provided. 
No appeals of the proposed base flood 
elevations were received from the 
community or from individuals within 
the community. 

The Administrator has developed 
criteria for flood plain management in 
flood-prone areas in accordance with 44 
CFR Part 60. 
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Part 67 (Amended! 

The final base (100-year) flood elevations for selected locations are: 

Final Base (100-Year) Flood Elevations 


fDeptti m 
feel above 

State Crty/town/coonty Source of flooding Location ground 

•Elevation 
in feet 
(NGVD) 


Alabama .. Oty of Livingston. Sumter County Sucamoochee River - Approximately 300 feet downstream of U S. Highway 11 .. M 18 

(FEMA-5729). Whiterocfc River.. -- Just upstream of Alabama Highway 28 .. *133 

Approximately 100 feet upstream of Pickens Street .—.. *146 

Sandy Creek _ Approximately 100 feet upstream o 1 Alabama Highway 28 —.-— *130 

Approximately 80 feel upstream of Pickens Street ..—— *150 

Maps available at City Hall, Lafayette Street Livingston. Alabama 35470. 


Arison*_..__Tampa, City. Mancopa County Sail River-- Downstream Corporate Umtts... 1.135 

(Docket No FI-5568). Upstream Mill Avenue..— .. 1.156 

Downstream Scottsdale Road----- * 1.164 

700 feet upstream Hayden Road.~... *1,174 

Upstream Corporate Limits----— *1.188 


Maps available at the City Engineering Department 31 East 5th Street Tempe. Arizona. 


Arkansas.. City of Attheener. Jefferson Flat Bayou---«k«t downstream of Main St-*206 

County (FEMA-5734L Just upstream of Mam St-*207 

Drainage Ditch East of School_Approximately 100 feat upstream of Second Street--- - — *199 

Maps available al Cky Hall. P O Box F. Altheimer. Arkansas 72004. 


City of Wynne. Cross County 
(FEMA-5734). 


Turkey Creek.. 
Irxfcan Creek.... 


Turkey Creak Lateral .. 


Caney Creek Lateral No. 5.. 


Just upstream of Arkansas State Highway 1. 
Just upstream of County Ad¬ 


just upstream of Missouri Pacific Railroad... 


Just downstream of Arkansas State Highway 1 
Just upstream of E Street.. 

Just downstream of Missouri Pacific Railroad... 

Just downstream of Arkansas State Highway 1 (North State Street).. 

Just upstream of Ash Street.—--- 

Just upstream of South Rowena Street- —- —--— 


Maps available at Building Inspections Department. Oty Shop. 1308 N Fells. Wynne. Arkansas 72396. 


•258 

*261 

*258 

•265 

•245 

*250 

•256 

•251 

•261 


Cattfom*..Modesto (City). Stanislaus County Tuolumne River_Carpenter Road 1.700 leet downstream from ceoiertme at corporate '60 


(Docket No FEMA-5701). limits 

Western Pacific Railroad 100 feet upstream from centerline. *67 

3,000 feel upstream from third upstream corporate kmrts...~ *69 

1.100 feel downstream from most upstream corporate limits-- *72 

Dry Creak___Confluence with Tuolumne River....—--- *67 

Le Lome Avenue 100 feet upstream from centerline... *70 

El Vista Avenue at ce nterli n e_ '76 

Most upstream corporate HrMti- *87 


Maps are available at the Department of Building Inspection. City HaR. 801 11th Street. Modesto. California. 


California..Mountain View (City). Santa Clara Adobe Creak.. At the intersection of Del Medio Avenue with Del Medio Court- 

County (Docket No. FEMA- Hale Creek....... At the intersection of Rosa Avenue with South Sponger Road- 

5701). 

Permanente Creek--Marilyn Dove al centerhne.-.. ..— - 

Miramonte Avenue 200 feet downstream from centerftne.... 

At the intersection of Mxamonte Avenue with Park Drive- 

Approximately 500 feet South along Isabelle Avenue from the inter¬ 
section of Marilyn Drive with Isabelle Avenue 

At the intersection of Sierra Vista Avenue with Colony Street.- 

Approximately 250 feet West along East Charleston Road from the *v 
ter sect ion of Alta Avenue with East Charleston Road. 

At the ntersection Of Leghorn Street with Rengstorff Avenue-- 

At the nterseckon of Telford Avenue with Spring Street___— 

Stevens Creek_At the inter s ection of Sterkn Road with Jackson Street-- 

At the intersection of Pioneer Way with Evelyn Avenue-- 

At the miersection of Burgoyne Street with Mont»ceto Avenue-— 

At the intersection of Moorpark Way with Evelyn Avenue— .- 

At the intersection of Calderon Avenue with Evelyn Avenue- 


Ponding__ At the mtersection of Unde Vista Avenue with San Leandro Avenue ... 

Approximately 500 feet Northeast Hong Terra Bette Avenue from the 
intersection of Middiefieid Parkway with Terra BeHa Avenue. 

At the intersection of Fordham Court with Fordham Way-- 

Along Cuesta Drive between Peartree Lana and Fordham Way- 

Sheet Flow__At the intersection of South Drive with Hospital Dove—.— 


Maps available at City Hal, 540 Castro Street Mountain View, California. 


•39 

II 

•118 

•135 

#1 

#1 

#1 

#1 

92 

92 

91 

91 

91 

91 

92 
•30 
•38 


•128 

•142 

91 


California..-__ Pinole (City). Contra Costa Pinole Creek_Southern Pacific Railroad--- 

County (Docket No. FM656). Torment Avenue Bridge 400 feet upstream of ce n te rkne- 

Atchison, Topeka, and Santa Fe Railroad--- *11 

San Pablo Avenue Bridge..---- *14 

Pinole Valley Road (first c r ossi n g ) - *20 

Pinole VaMey Road (second crossing)- *49 

Ramona Court 30 feet downstream of centerline-..---~-- # S4 

Simas Avenue____—.. 

Pinole Valley Road (third crossing)......— * 101 

Pmoie Valley Road (fourth crossing)- *122 

Upstream Corporate Urmts (40 feet downstream). # 140 


Maps available at City Halt. 2131 Pear Street Pinole. California. 
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Final Base (100-Year) Flood Elevations—Continued 

State 

City/town/county 

Source of flooding 

Location 

n Depth m 
feet above 
ground. 
•Elevation 
in feet 
(NGVD) 

California.-- 


Kirker Creek___ 

School Driveway at centerline 

*48 


County (Docket No. FEMA- 


Bliss Road (abandoned) at centedine. 

*67 


5701). 


Davis Avenue (abandoned) at centedine....... 

__... *76 




Hospital Drive (abandoned) at centedine. 

*108 




Yosemite Drive 100 feet downstream from centedme. 

*119 




Yosenvte Drive 150 feet upstream from centedme. 

•127 




Buchanan Road at centedme. 

*166 



Lawior Creek. . . 

— Leiand Road 100 feet upstream from centedine ..,,,, 

.............. *133 




Upstream Corporate Limits at centedme. 

*159 



Sulsun Bay (New York Slough).. 
2020 Railroad Avenue. Pittsburg. ( 

... Along New York Slough Shoreline. 

*6 

Maps are available at the Office of the City Engineer. City HaH. 

California. 


Ronda - 

- Venice (City). Sarasota County 

Gulf of Mexico. 

... Shore Imo ... . 

*11 


(Docket No. FI-5688). 


Intersection of Riviera Street and Firerae Avenue. 

. *11 




Intersection of Seaboard Avenue and Venice Avenue East. 

Capd Boulevard crossing over Curry Creek. 

. *11 

. *11 

Maps available at City Hall. 401 West Venice. Venice. Florida. 





lOano- lalah County. Unincorporated Palouse Rrvw___.- U S H^hway 95 Bodge 100 laet upstream from cenlerlme _ -2.477 

Areas (Docket No. FI-5678). County Road Bodge upstream of confluence with Deep Creek. 100 *2.479 

feet downstream from centerline. 

County Road Bridge upstream of confluence with Deep Creek, 150 *2.482 

feel upstream from centerline. 

County Road upstream of confluence with Ptarmigan Creek. 400 feet *2.491 
downstream from centerline. 

County Road upstream of confluence with Flannigan Creek, 450 feet *2.495 
upstream from centerline 

County Road Bridge 20 feet upstream from centerline ..„. * 2,511 

County Road Bndge 200 feet upstream from centerline . *2.542 

State Highway 7 Bndge 200 feet upstream from centerline .. *2.557 

Deep Creek - U S Highway 95 Alternate Bndge 1.200 feet upstream from centerline *2.479 

Upstream limit of Detailed Study at centerline __ *2.495 

Four Mile Creek -- Bridge upstream from the downstream limit of Detailed Study. 60 feet *2.606 

downstream from centerline. 

Bndge upstream from the downstream limit of detailed study. 60 feet *2,609 
upstream from centerline. 

Unnamed road 140 feet downstream from centerline ___ *2,685 

Unnamed road 120 feet upstream from centerline ... *2.690 

Upstream limit of detailed study at centerline .... • 2.623 

Paradise Creek -- Burlington Northern Railroad Trestle 200 feel upstream from center- *2.535 

Ime. 

Upstream corporate limits of City of Moscow 150 feet upstream from *2.610 
centedine. 

Upstream limit of detailed study 200 feet downstream from centerline. *2.614 

South Fork Palouse River - Farm Road 50 feet downstream from centerline ..... *2,516 

County Road 350 feet downstream from centerline .... *2,525 

County Road 350 feel upstream from centerline .„. *2.530 

Most downstream corporate limits of City of Moscow 100 feet down- m 2. 541 

stream from centerline. 

Most upstream corporate limits of City of Moscow 100 feet upstream *2.549 
from centerline. 

County Road upstream of U S. Highway 95 100 feel upstream from *2,556 
centerline. 

Burlington Northern Railroad 270 feet downstream from centerline . *2.585 

Burlington Northern Railroad 100 feet upstream from centerline . *2.590 

The first County Road upstream of Burlington Northern Railroad 50 *2.590 

feet downstream from centerline. 

The first County Road upstream of Burlington Northern Railroad 75 *2,595 

feet upstream from centerline. 

The second County Road upstream of State Highway 8-70 upstream *2.600 
from centerline. 

The third County Road upstream of State Highway 8-70 upstream *2.615 
from centerline. 

The fifth County Road upstream of State Highway 8-70 upstream *2.622 
from centerline. 

Middle Potlatch Creek .. County Road upstream from the downstream limit of detailed sludy 40 *2.570 

feet upstream from centerline. 

Burlington Northern Railroad Bridge 140 feet upstream from center- *2.590 
Sne. 


Street Bridge 60 feet downstream from centerline._ *2.596 

County Road Bndge 60 feet upstream from centerline..- *2.596 

Upstream limit of detailed study 80 feet downstream from centerline.... *2,606 

Cow Creek---—-Tamarac Street Bndge 70 feet downstream from centerline__ *2.655 

Farm Bridge upstream of City of Genesee corporate limits 70 leet up- *2.673 
stream from centerline. 

Potlach River at Kendrick.—...— Most downstream County limits at centerline ................._„ *990 

County Road Bndge upstream of City of JuUaetta 50 feet upstream *1.1 10 

from centedme. 

Most downstream corporate limit of City of Kendnck 300 feet down- *1.161 
% stream from centerline. 

Most upstream corporate limit of City of Kendrick 40 feel upstream *1,232 


Potlatch River at BoviH 

Maps available at Utah County Courthouse. Van Burren and 6th. Moscow. Idaho. 


State Highway 8 Bridge 1.500 feet upstream from centerline ____ 

Highway Bndge 500 feet upstream from centedme ... 


*2.847 

*2.848 
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Final Base (100-Year) Flood Elevations—Continued 


ADepth m 
feel above 

State City/town/county Source of flooding Location ground 

•Elevation 
In feet 
(NGVD) 


Illinois.. . (V). Elmwood Park. Cook County Des Planes River _ Just upstream of North Avenue ___ *622 

(Docket No. FEMA-5729). At the western corporate limit ___I... *622 

Golf Course Tributary __ About 1.000 feet upstream of Thatcher Road .. *624 

Just downstream of Fullerton Avenue .. *626 

Shallow Flooding (overflow from 500 feel upstream of the intersection of the Culvert and Thatcher 0} 

Goff Course Tributary). Road 

Maps available at Village Han. 11 Conti Parkway. Elmwood Park, minors 60635. 


IMnoiS - (V). Riverwoods, Lake County Des Plaines River __ Southern corporate limits __„____ *643 

(Docket No FEMA-5702). Northern corporate limits .. *644 

0.33 mile upstream of northern corporate limit ___ *645 

West Fork North Branch - Eastern corporate limit ____...______ *665 

Chicago River __—._ Northern corporate limit ..... *667 

Maps available at Vtttage Han. vmage President's Office. 300 Portwme Road. Riverwoods. Illinois 60014. 


Iowa-(C). LeClake. Scott County Mtsstssvpi River..... At western corporate Bmits_....._....... *577 

(Docket No. FEMA-5729). At northern corporate Imits_ *580 

Sycamore Creek_ At mouth...-..—...... *578 

Just upstream Canal Shore Drive.... *578 

Juet upstream U S. Highway 67_ _ ______ *592 

About 1.500 feet upstream U S. Highway 67 near confluence of urv *819 

named tributary to east 

Just upstream Sycamore Drive_ *658 

250 feet downstream Interstate 80____ *665 

400 feet upstream Interstate 80.... *683 

At northern corporate limits along Wisconsin Street. *693 

Maps available at City Half. LeClaire. Iowa 52753. 


Iowa..—.— (Q. Ottumwa, Wapello County Des Moines River- About 1,500 feet downstream of confluence of Unnamed Creek.. *634 

(Docket No. FEMA-5729). 

Downstream corporate limits__—._ *635 

Just upstream of U.S. Highway 34______*638 

•Just upstream of Market Street....... *639 

•Just upstream of Chicago Milwaukee St. Paul and Pacific railroad. *640 

•About 200 feet upstream of Blackhawk Road..-. *641 

•Approximately 1,600 feet upstream of Blackhawk Road 

•642 

Upstream corporate Rmita___ *643 

Maps available at City HaN, 105 East 3rd. Ottumwa. Iowa 52501. 

Kansas---- (C). Augusta. Butler County Whitewater River-About 700 feet downstream of U.S. Highway 54 ___ *1,229 

(Docket No. FEMA-5702). About 700 feet upstream of County Road 618_-_- • 1,233 

Elm Creek..... —- —-Downstream corporate limits.....- *1.233 

About 75 feet upstream Park Road No. 2 _*1.235 

Just upstream Park Road No. 3....- ____- • 1.248 

Just downstream Augusts Lake Spillway- *1.254 

Just upstream Augusta Lake Spillway..—.-.. *1.262 

Walnut River-About 500 feet downstream of Abandoned Bridge (near Osage Street) *1,225 

About 5.200 feet upstream of Abandoned Bodge (near Osage Street). • 1,226 

Maps available at City Hal. Augusta. Kansas 67010. 


Kansas ..—.. (C). Clearwater, Sedgwick County Clearwater Tributary No. 1_..... At southern most corporate Umit_......_ *1,262 

(Docket No. FEMA-5702). Just upstream of Tracy Avenue South...... *1,265 

Just upstream of Missouri Pacific Railroad..-.- . * 1.267 

Just upstream of Ross Avenue______ *1.269 

Just upstream of Grand Avenue_____-...- *1,273 

Just upstream Tracy Avenue North_......_____ *1,279 

Maps available at City Hall. Clearwater. Kansas 67026. 


Kansas-(Q. Kecht. Sedgwick County Middle Fork Chisholm Creek- At downstream corporate limits. . ... 1,367 

(Dockel No. FEMA-5702). Just upstream 61st Street Bodge.—........ *1,372 

At upstream corporate limits—_- ....- * 1,373 

Maps available at City Ha*. 200 Kechi Road. Kechi. Kansas 67067. 


Kansas.—....—--- (C). Lansing. Leavenworth County Missouri River_ Southeastern corporate limit_____ *770 

(Docket No. FEMA-5702). Northeastern corporals limit............ *771 

Sevenmife Creek.— Downstream corporate limits. *770 

About 1.400 feet upstream of confluence of Sevenmtle Creek Tnbu- *771 

tary. 

About 200 feet downstream U S. Highway 73__ * 785 

Just upstream U.S. Highway 73..-. *792 

Approximately 2.500 feet upstream of U.S. Highway 73. *795 

Upstream corporate fcmrts____ *822 

Sevenmile Creek Tributary.—... Confluence with Sevenmtle Creek..... *771 

Approximately 1.750 feet upstream of confluence with Sevenmile ‘771 

Creek. 

Just upstream of Atchison Topeka and Santa Fe Railway. *778 

Approximately 6,700 feet upstream of Atchison Topeka and Santa Fe *794 

Railway. 
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Final Base (100-Year) Flood Elevations— Continued 


* Depth in 
feet above 

State Gty/town/county Source of flooding Location ground 

’Elevation 
m feet 
(NGVD) 


Ninemite Creek .... Downstream corporate ......... 

About 2.000 feet upstream State Highway 5 (near County Road) .- 

Just upstream of County Road .......„ 

Approximately 4.200 feet upstream of East Mary Street . 

Ju9t downstream of County Road (near US. Highway 73) .... 

Just upstream of County Road (near U S. Highway 73) ... 

About 200 feet upstream of southern corporate limits ....... 

Maps available at City Hall. Lansing. Kansas 60043. 


•771 

•772 

•775 

*787 

*799 

*807 

*814 


Kansas - - — - (Unmc ). Leavenworth County Missouri River __.._ Downstream county boundary ..„...... *765 

(Docket No FEMA-5702). Just upstream Burlington Northern Railway ........ *773 

Upstream county boundary _____...._ *782 

SevenmUe Creek -_____ Confluence with Missouri River ......____ *768 

State Highway 5 ........... *771 

Kansas River - About 0.7 miles downstream of county boundary _ *782 

Just upstream DeSoto Road .._. *791 

Just upstream county road near Eudora, Kansas ____,. *806 

Upstream county boundary .......... *815 

Tonganotd* Greek.. ._... About 1.040 tool upstream of County Road 1847 _ *834 

Just upstream of Washington Street .... *843 

Just upstream of U S Highway 24 _ *859 

About 4.060 feet upstream of U S. Highway 24 ..... *863 

Dawson Greek - Confluence with Stranger Creek ___ *894 

Just upstream of Third Street ..... ‘904 

About 4.250 feet upstream of Kickapoo Street ... *916 

Ninemie Creek ——- _ Confluence with Stranger Creek ...._ .... *799 

About 5.740 feet upstream of County Road ____ *801 

Stranger Creek - Confluence with Kansas River ........ *796 

Just upstream of State Highway 32 ........ ’799 

About 6.520 feet upstream of State Highway 32 .... *801 

About 600 feet upstream of confluence with Cramer Creek .. *892 

Just upstream State Highway 192 __ *904 

About 5.370 feet upstream of State Highway 192 ..... *906 


Maps available at Planning and Zoning Department. Leavenworth County Courthouse. Leavenworth. Kansas 66048 


Kan*®*—.. (Uninc.). Johnson County (Docket Kansas River --- Downstream county boundary ______ *768 

No. Fl-5545). About 0.5 mite downstream of the Atchison. Topeka 6 Santa Fe Rad- *772 

way 

About 0.9 mile upstream of the Atchison. Topeka & Santa Fe Railway. *778 

Just downstream of Wyandotte Street bodge __ *790 

About 3.0 mites upstream of Wyandotte Street bridge ___ *795 

Upstream county boundary _ *798 

Ktf Creek .....—. Just upstream of Old State Highway 10 ____ *790 

At City of DeSoto eouthem corporate limits ... *792 

Blue River -- About 1.3 mites downstream of Kenneth Road .. *867 

Just upstream of Kenneth Road - *874 

About 1.9 owes upstream of Kenneth Road _ *881 

Just upstream of Missoun Pacific Railroad- ... *886 

Just downstream of Metcalf Avenue .. ... *897 

Just downstream of U S. Highway 69 ........ *901 

Martm Creek ..-. At confluence of Santa Fe Lake Tributary .-...- *959 

Just upstream of U S. Highway 56 ...-.- *968 

About 1 .tOO feet upstream of Edgerton North Road .-.. *987 

Maps available at County Court House. Olathe. Kansas 66061 


Kentucky--Dayton (Gty), Campbell County Ohio River--- Intersection of Third Avenue and Vine Street . 

(Docket No. FEMA-5728) Intersection of Fourth Street and Clark Street 

Maps available at City Office Bmk*ng. 514 6th Avenue. Dayton. Kentucky 


•499 

•500 


Louisiana--Lockport (Town). Lafourche Old Intracoastal Waterway and Intersection of Catherine Street and Walnut Street_«....__ "5 

Parish (Docket No. FEMA- Bayou Lafourche. 

5728). 

Intersection of 4th Street and Lafourche Street. . *5 

Maps are available at Town Hail. 302 Baratana. Lockport. Louisiana 


Manchester (Town). Kennebec 
County (Docket No FEMA- 
5701). 


Maps available at Town Office. Route 17. Manchester. Marne 


Cobbomeecontee Stream 


Downstream Corporate Limits ...———.... 

Outlet Dam 25 feet upstream from centerfine _„____ 

Pond Road Bridge 50 feet upstream from centerline .. 

Western end ol Cyrs Road (approximately 1.800 feet west from its in¬ 
tersection with Pond Road) 


•162 

•169 

•170 

•170 


(T), Winttvop. Kennebec County 
(Docket No FEMA-57S7) 


Cobt>o sseecootee Lake. 

Shoreline.- ... 

*170 

Little Cobbosseecomee Lake. 

Shoreline. 

*170 

Lake Amabessacook. 

Shoreline. 

*173 

Mar ana cook Lake.. 

Shoreline. 

*215 

Upper Narrows Pond. 

Shoreline. 

•177 

Lower Narrows Pond. 


*177 

Wilson Pond.. 

Shoreline. 

*245 

Dexter Pond _—_____ 

Shoreline. 

•245 

Berry Pond. 

Shoreline. . 

- -245 
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Final Base (100-Year) Flood Elevation#—Continued 


# Depth m 
feet above 

State City/town/county Source of flooding Location ground 

•Elevation 
in feel 
(NGVD) 


Massachusetts. Worcester (City), Worcester Biackstone River__ Boston and Maine Railroad Bodge 100 feet upstream from centerline.. *420 

County (Docket No. FI-5058). 

Millbury Street Bridge 50 feet upstream from centerline.,.— *427 

2nd Bridge upstieam of Conrad Crossing 50 feet upstream from cen- *442 

terline. 

Middle River___ Millbury Street Bridge 50 feet upstream from centerline.—......~ *445 

South bodge Street Bndge 40 feet upstream from centerline.— *453 

St Johns Cemetery Road Bridge 80 feet upstream from centerkneM6i 

Webster Street Bridge 30 feet upstream from centertine-— *476 

Beaver Brook__ Main Street Bndge 50 leet upstream from centedine.. *479 

Park Avenue Bndge 50 feet upstream from centertine--- *483 

Kettle Brook (East)__ Webster Street Bndge 50 feet upstream from centerline_— *477 

Kettle Brook (West)..._— James Street Bndge 50 feet upstream from centerfine- *526 

Stafford Street 150 feet upstream from centerline... *549 

Weir upstream of Budding 30 feet upstream from centertine.. *672 

Tatnuck Brook_Park Avenue Bndge 50 feet upstream from centertine—.__ *486 

June Street Bridge 30 feet upstream from centertine .—.*—.— *526 

Pleasant Street Bridge 60 feet upstream from centertine —. *585 

Dawson Road Bndge 100 feet upstream from centertine .. *629 

Curtis Ponds- Areas adjacent to shoreline. *476 

Leesvile Pond—..__— Areas adjacent to shoreline.-.—......— *487 

Indian Laka__..._ Intersection of Sears Island Road and Doran Road- *543 

Areas adjacent to shorefine......... ’543 

Flag Street Pond__Areas adjacent to thorelne..—.. *567 

Mai Brook Conduit (Ponding)...—.. Intersection of Blackstone Street and Exchange Street. — *468 

Intersection of Commercial Street and Thomas Street. *468 

Approximately 600 feet west of the intersection of New Bond Street *556 

and West Boyfston Street 

Weasel Brook (Ponding)_Area along Higgins Street approximately 2.800 feet north of the inter- *593 

section of Rockdale Street and Brooks Street 

Mill Brook Conduit.... Intersection of West Boytston Dnve and Hull Place. .. 02 

Intersection of North Street and Grove Street—___ 02 

Weasel Brook___ Intersection of Greendale Avenue and West Boyfston Street. 02 

Intersection of Assumption Avenue and West Boyfston Street- 02 


Maps are available at City Half, 455 Main Street. Worcester, Massachusetts. 


Michigan_ (C), East Grand Rapids. Kent Reeds Lake.... Shoreline- 

County (Docket No. FEMA- Fesk Lake___ Shoreline_ 

5702). 

Maps available at City Hall. 750 Lakeside Drive, S.E., East Grand Rapids, Michigan 49506 


*734 

•734 


Michigan 


(C) Wayne. Wayne County Binge* Drain_ Just downstream of Michigan Avenue Westbound Lanes... *655 

(Docket No. FEMA-5702). Just upstream of Michigan Avenue Eastbound Lanes.—.. *658 

Approximately 550 feet downstream o< Hannan Road--- *660 

Just downstream of Hannan Road.—... *662 


Maps available at City Had. Bu.ld.ng Department, 34606 Simms Street Wayne. Michigan 48184. 


Mississippi____ Florence (Town). Rankin County Steen Creek___ South Church Street 10 feet upstream from centerline........ *291 

(Docket No. FEMA-5728). Town Branch___—..... At confluence with Steen Creek....... *291 

West Main Street 50 feet upstream from centertine_..... *309 

At upstream corporate limits...-..... *344 

Intian Creek.__ U.S. Highway 49 northwest bound lanes 25 feet upstream from cen- *296 

terline. 

Indian Creek Tributary No. 1_ U.S. Highway 49 southbound lanes 50 feet upstream from centertine... *298 

Illinois Central Gulf Railroad 50 feet upstream from centertine..-.. *311 

Butter Creek.—..... Williams Street 25 feet upstream from centertine-- *305 

Maps available at Town Hall. Post Office Box 187. Florence, Mississippi 


Mississippi---- Magee (City). Simpson (County) Goodwater Creek _—... U S. Highway 49 (Southbound lane) si centertine _-. *379 

(Docket No. FEMA-5728). Siloam Avenue southeast at centertine_____ *383 

Mill Creek___- 11 th Avenue northwest 30 feel upstream from centertine_.— *415 

Mill Creek Tributary 1_.......... Raleigh Drive 20 feet upstream from centerkne. .._ *398 


Maps available at Town Office, 123 North Main Avenue. Magee. Mississippi. 


Nebraska.. — (C). West Point, Curing County Elkhom River.---Approximately 8,900 foot downstream of Stale Highway 32.. *1.300 

(Docket No FEMA-5702). Approximately 1.200 feet downstream of confluence of unnamed tri- *1.303 

butary south of West Point 

Approximately 1.800 feet downstream of State Highway 32 —.—— *1.305 

Just upstream of Stale Highway 32.... *1.308 

Approximately 3,400 feet upstream of State Highway 32-— *1.310 

Approximately 6,900 feet upstream of State Highway 32__ *1.311 

Unnamed Creek South of West At confluence with Elkhom River™._ — *1.304 

Point Just upstream of Farm House Entrance Road___ *1,305 

Approximately 800 feet downstream of Chicago and Northwestern * 1.310 

railroad. 

Just upstream of Chicago and Northwestern railroad.-_ *1.316 

Approximately 100 feet upsteam of Main Street -___ * 1.318 

Approximately 80 feet upstream of U.S. Highway 275- *1.323 

Approximately 600 feet upstream of U.S. Highway 275_...__ * 1.328 

Approximately 1,150 feet upstream of U.S. Highway 275—- *1,333 
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Fliurt Base (100-Year) Flood Elevations—Continued 


n Depth in 
feet above 


State Crty/town/county Source of flooding Location ground 

‘Elevation 
m feet 
(NGVD) 


Overtiow from unnamed creek Southwest portion of City .. .. .. #1 

sooth of West Point. 

Maps available at the City Office, 201 South Main, West Point, Nebraska 68788. 


New Hampshire --—... City of Laconia. Beiknap County Wmn<>esaukee River ..___ Fair Street ......... *486 

(Docket No. FEMA-5726). Downstream side of A very Dam ____.._..__ _ *488 

Upstream side of Avery Dam ._.............. *493 

Downstream side of Lakeport Dam ....... *496 

USGS Weir ..... *504 

Endicott Street ........ *506 

Durkee Brook.. ...... Confluence w-Lake Winnisquam ______... *486 

Upstream side of Court Street .......... *488 

Upstream side of Academy Street _________ *494 

Upstream side of Garfield Street ...... *504 

Downstream side of Belmont Road Culvert ...».... *515 

Upstream side of Belmont Road Culvert ___ *523 

Downstream side of Dam _....____ *536 

Upstream side of Dam .................. *545 

Access Road approximately 230 feet upstream of Dam _ *549 

lewetl Brook ... Confluence with Wmropesaukee River. . . *495 

Downstream side of Umon Avenue ........ *500 

Downstream side of Highland Avenue ..... *510 

Approximately 400 fee! upstream of Highland Avenue ... *516 

Approximately 1.000 feet upstream of Highland Avenue . *522 

Brook Court (Extended) ......... *535 

Approximately 800 feet upstream of Brook Court (Extended) ... *545 

Approximately 1,060 feet upstream of Brook Court (Extended) . *547 

Black Brook ........ Confluence with Paugus Bay.—. _ *506 

Upstream side of Boston and Marie Railroad _ *507 

Upstream side of 2nd crossing of Boston and Marne Railroad . *510 

Approximately 1.000 feet upstream of 2nd crossing of Boston and *511 

Maine Railroad. 

Pickerel Cove Brook _ Confluence with Pickerel Cove ...._ *506 

Upslream side of HiHiard Road . *510 

Approximately 000 feet upstream of HUkard Road .. *515 

Approximately 3,600 feet upstream of H*k»ard Road . *520 

Approximately 2.160 feet downstream of RoNer Coaster Road . *530 

Approximately 1,560 feet downstream of RoNer Coaster Road . *540 

Approximately 660 feet downstream of Roller Coaster Road . *550 

Roller Coaster Road ... *555 

Lake Wmmsquam - Entre Shoreline __ *486 

Lake Wmrupesaukee . Entire Shoreline.... . *506 

Maps available at the Planning Office. City Hall. Laconia, New Hamspiwe. 


hew York--- Greenburgh (Town). Westchester Bronx River - Scarsdale Dam 20 feet downstream from centerline .. *133 

(CountyHDocket No FEMA- Scarsdale Dam 20 feet upstream from centerline ___ *140 

5728). 

Green Acres Avenue at centerline ____ * 164 

U S. Interstate Highway 287 at centerline ...... * 188 

Washington Street 40 feet upstream from centerline __.. * 197 

Saw Mai River ..... Lawrence Street 40 feet upstream from centerline. ......_ *126 

New York State Thruway at centerline __.____ *169 

Fa»view Park Bridge at upstream face ........___ * 180 

Manhattan Park Brook . County Center Road at centerline ____ *191 

Maps available at the Office of the Planning Director, Town Hall. Tarrytown Road. Elmsford, New York. 


New York. 


Savona (Village). Steuben County Cohocton River. 
(Docket No FEMA-5720) 


Mud Creek. 

Maps are available at Savona Ubrary. McCoy Street Savona. New York. 


Conrad 25 feet above centerkne.... ______.. ......_ *1.042 

State Route 266 25 feet above centerline ...... *1,050 

U S. Route 15 southbound lanes 50 feel upstream from centerline _ *1,045 

State Route 226 125 feet upstream from centerline _—.... ... *1,050 

Footbridge 50 feet upstream from centerline ........ *1,054 


hew York. 


Yonkers (City). Westchester Bronx River 
(County) (Docket No. FEMA- 
5728) 


Grassy Sprain Brook. 


Most downstream Footbridge 200 feet upstream from centerline__ 

Tuckahoe Road 140 feet upstream from centerline... 

Mam Street 70 feet upstream from centerline........... 

Harney Road 30 feet upstream from centerline... 

Bronx River Parkway 140 feet upstream from centerline__ 

Kimbal Avenue at ceaterSne__...—____ 


Maps available at City Halt, Yonkers, New York. 


Troublesome Brook . 

Tibbetts Brooks. 

Saw Miff River.. 


Saw Mitt River.. 

Hudson River.. 


Shoreview Drive 15 feet upstream from centerkne____ 

Belmont Ode Bridge at centertme__,_.._ 

Conrail Crossing 20 feet upstream from centertme...... 

Old Croton Aqueduct 50 feet upstream from centerline ...__ 

Lake Avenue Bridge 100 feet upstream from centertme___ 

Hearst Street Bridge 75 feet upstream from centerline_..._... 

Upstream Corporate Limits..™............ 

Downstream Corporate Limits................ 


*72 

*95 

*104 

*120 

*124 

*06 

*86 

*181 

*184 

*38 

•99 

*108 

•118 

*8 

•8 
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Final Base (100-Year) Rood Elevations—Continued 


# Depth in 
feet above 

State City/town/county Source of flooding Location ground 

’Elevation 
in feet 
(NGVD) 


Ohio__ (C). Grandview Heights. Franklin Overflow from Scioto River-Goodale Boulevard at east corporate Smita- *723 

County (Docket No. FEMA- 
5702). 

Intersection of Burrofl Avenue and Higgs Avenue.-.-.— *725 

Intersection of Goodale Boulevard and Copeland Road-- *727 

Intersection of Goodale Boulevard and Qua! Avenue... *730 

Approximately 200 feet west of intersection of Goodale Boulebard *733 

and Grandview Avenue. 

Approximately 800 feet west of Grandview Avenue along the Conrafl *734 

tracks. 

Olentangy River__Just upstream of Conrai bridge over Twin Rivers Drive.. *722 

About 0.5 mile upstream of Conrad bridge--— *723 

Scioto River____Just downstream of Chessie System bridge. *722 

At corporate limits about 0.45 mde downstream Grandview Avenue.— *729 

At corporate limits about 0.32 mile downstream Grandview Avenue. *730 

Approximately 0.20 mile upstream of Grandview Avenue-...... - *734 

Maps available at the Municipal Building. 1016 Grandview Avenue. Grandview Heights. Ohio 43212. 


Ohio______ (V). Green Springs. Sandusky & Flag Run. 

Seneca Counties (Docket No. 
FEMA-5702). 


Tributary to Flag Run- 

Maps available at Office of the Village Clerk, Box 536. Green Springs. Ohio 44636. 


Downstream corporate limits. 


Just downstream Broadway Street.. 

Just upstream Broadway Street -- 

Just downstream Conrad (Abandoned) 

Just downstream of Adams Street- 

At confluence with Flag Run- 

Upstream corporate Smita. 


•670 


*679 

•684 

*687 

•691 

•691 

•691 


fth in, , -.. .. (V). Lowell. Washington County Muskingum River —--- Southeast corporate limit - 

(Docket No. FEMA-5729) Southwest corporate kmit - 

Maps available at the Village Hall. Walnut Street, Lowell. Ohio 45744. 

Ot*>_ (V). Macsburg. Washington Duck Creek -- At downstream corporate kmlt 

County (Docket No. FEMA- Just upstream of Mam Street * 

5702). Just upstream of Broad Street 

Maps available at Village Hall, P.O. Box 166. Machsburg, Ohio 45746. 


*623 

•624 


•676 

•676 

•679 


Pennsylvania .....Township of Asylum. Bradford Susquehanna River.. 

County (Docket No. FEMA- 
5726). 

Bennetts Creek. 


Durofl Creek 


Maps available at the residence of Mr. William Sullivan. R.D. 2, Towanda, Pennsylvania. 


Confluence of Durell Creek- 

State Route 187.._____ 

Upstream corporate limits--- 

Confluence with Susquehanna River----- 

Abandoned Bridge —----- 

Slate Route 167....... 

Limit of Detailed Study (Approximately 2,600 feet upstream of State 
Route 187). 

Confluence with Susquehanna River...-... 

LR 08078 ...... . r i i - . .... 

Limit of Detailed Study (1,200 feet upstream of LR 06076)—...- 


*702 

•711 

•716 

•703 

•755 

•799 

•819 

•702 

•713 

•731 


Pennsylvania___Brackenndge Borough. Allegheny Allegheny River---- Upstream Corporate Limits---—... *757 

County (Docket No. FEMA- . Downstream Corporate Limits-......---- *757 

5726). 

Maps available ai the Borough Building, Brackenndge, Pennsylvania. 


Pennsylvania 


Township of Buffalo. Perry Board Run 

County (Docket No. FEMA- 
5724). 


Acker Run 


Bucks Run. 


Tributary A to Bucks Run. 


Hunters Run...... 


State Routes 322 and 22 ...— 

Private Drive (1.460 feet above corporate limits) (upstream) .. 

Private Drive (1,720 feet above corporate limits) (upstream). . 

Confluence of Acker Run .... 

Private Road Extended (3,320 feet above corporate limits) .— 

Private Road Extended (4.560 feet above corporate Imils) .. 

Limit of Detailed Study (5,420 feet above corporate limits) --— 

LR 50016 (upstream) .. 

LR 50045 (downstream crossing)... ---......-- 

TR 502 (upstream) ....—~~~ 

LR 50045 (upstream crossing) -_----- 

U S Routes 1 1 and 15 ___ 

Private Road (upstream) --------...- 

Confluence of Tributary A to Bucks Run --—-...... 

Center Road (1st crossing) (upstream) .... 

Center Road (3rd crossing) (upstream) ...»....—— 

Limit of Detailed study (300 feet downstream of Bucks Church Road).. 

Confluence with Bucks Run ---- 

Road to Midway (upstream) —,—.... 

Meadow Grove Road (downstream crossing) (upstream) .. 

Meadow Grove Road (upstream crossing) (upstream) ._.. 

Limit of Detailed Study (6,280 feet above confluence with Bucks Run 
(upstream). 

U S Routes 11 and 15 ...—--- 

LR 50041 (upstream) ...—___ 

Hunters Church Road (upstream) ........—— 


•378 

•386 


•396 

•403 
•415 
•430 
•444 
•404 
•432 
*451 
•456 
•378 
•364 
•396 
•449 
•488 
•493 
•396 
•437 
•465 
•502 
•529 

*382 

•387 

•463 
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Final Base (100-Year) Flood Elevations— Continued 


#Depth in 


. IWI OWYU 

State City/town/county Source of flooding Location ground. 

•Elevation 
in feet 
(NGVO) 


LR 50041 (upstream) ........... *516 

LR 50040 (upstream) .^..... *509 

Limit of Detailed Study (23,360 feet above confluence with Susque- *597 

hanna River). 

Susquehanna River - Oownstream Corporate Limits __..__ *376 

Confluence of Hunters Run ..... . *382 

Upstream Corporate Limits ...... *390 

Maps available at the Township Building, Buffalo, Pennsylvania 


Pennsylvania--- Township of Dorrance, Luzerne B.g Wapwallopen Creek .. Downstream Corporate Units ____ 

County (Docket No. FEMA- 
5726). 

Mylet Road (upstream) ____.. 

Private Road 4.100 feet upstream from Mylet Road (upstream) . 

Blue Ridge Trad (upstream) .... 

Legolative Route 40022 (upstream) ...... 

Confluence of Tributary C..w«~...... 

Legislative Route 40023 (upstream) .. 

Interstate 81 (downstream) ....... 

Interstate 81 (upstream) ..... 

Upstream Corporate Units. ___________ 

Tributary A.._..^.--— Confluence with Big Wapwallopen Creek ... 

Private Road 1,150 feet upstream from mouth of Tributary A (up¬ 
stream). 

Legislative Route 40023 (downstream). ......... 

Legislative Route 40023 (upstream) . 

interstate 81 (downstream) ........ 

interstate 81 (upstream) ..... 

Legislative Route 40013 (upstream) ... 

640 feet upstream from Legislative Route 40013 ..... 

Little WapwaBopon Creek —, 1.200 feet downstream from Cataracts ....... 

Base of Cataracts ......... 

Top of Cataracts ..-^ rn >~ r ......... 

Legislative Route 40022 (upstream) ..... 

Township Route 404 (upstream) ....... 

Maps available at the Township Municipal Building. Dorrance. Pennsylvania. 


•830 


•835 

•861 

•936 

•944 

•957 

•1.032 

•1.055 

•1.060 

*1.065 

•1,036 

•1,056 

•1,061 

•1,068 

•1,068 

•1,080 

•1.130 

•1,140 

•933 

*937 

*961 

•069 

*993 


Pennsylvania--- East Deer. Township. Allegheny Allegheny River _ Downstream Corporate Limits ........ *753 

County (Docket No. FEMA- 
5726). 

Upstream Corporate limits ........... *756 

Maps available at the Township Building. East Deer. Pennsylvania 


Pennsylvania.. Borough of Lawrenceville, Tioga Tioga River _ Mechanic Street ....____..._______ 

County (Docket No. FEMA- 
5726) 

Upstream Corporate Limits ............ *992 

•994 

Cowanesque --— Downstram Corporate Units ______ *993 

Upstream Corporate Limits ....„...... *996 

Maps available at the Borough Office. Lawrenceville, Pennsylvania 


Pennsylvania- Township of McHenry. Lycoming Pine Creek - At downstream corporate limits .... *644 

County (Docket No. FEMA- Upstream of State Route 414 bodge ..... *650 

5726). 

Approximately 1 mile upstream of State Route 414 bndge .... *656 

Approximately 2 miles upstream of State Route 414 bndge .. *667 

Approximately 3 miles upstream of State Route 414 bndge __ *679 

Approximately 4 miles upstream of State Route 414 bndge . *662 

Approximately 6 mdes upstream of State Route 414 bndge . *697 

At upstream corporate limits ........ *722 

Maps available at the Township Building. Route 414. Cammel. Pennsylvania. 


Pennsylvania../.- Mdlersburg, Borough. Dauphin Susquehanna River __ Downstream Corporate Units ____ '383 

County (Docket No. FEMA- Confluence of Shippens Run . *385 

5734). 

Wiconisco Creek -- Confluence with Susquehanna River __ ‘384 

Tributary No. 1 to Wloonco Creek Downstream Corporate Limits ........ *405 

Center Steel (Downstream) ...... *448 

Center Street (Upstream). ........ *456 

Manor Drive (Upstream) ..... *464 

UDStream Coroorate Limit* • cna 

Little Wiconisco Creek - Downstream Corporate Limits....^ .. *401 

Upstream Corporate Units..... ... *424 

Maps available at the City Manager's Office, Municipal Building. Millersburg, Pennsylvania. 


Syh ' an,a -- Township of Monaghan. York Yellow Breeches Creek . Downstream Corporate bmrts ......... *376 

County (Docket No. FEMA- Camp Crossing ...... *330 

5738). stony Run Road...., ..... *399 

Gdbert Road (Upstream side) .... *409 
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Final Base (100-Year) Flood Elevations— Continued 


H Depth m 
feet above 

State Qty/town/county Source of flooding Location ground 

•Elevation 
m feet 
(NGVO) 


Upstream Corporate Limrta ......— *414 

Stony Run No. t __..._ Confluence with Yellow Brooches Creek ---*376 

Upstream sKfe of Andersontown Road -.-.......--- *386 

Confluence of Stream A --— --—...... *395 

60' upstream of Wharf Road .......— *420 

Pippins Run ___— Confluence with Yellow Breeches Creek ...- *389 

Upstream side of Lewisberry Road ------- 41 2 

2.270' upstream of Lewwborry Road. .—.. *460 

Upstream side of Legislative Route 66001 .... *501 

150 downstream of Meadow Trail Road ---- *544 

Stony Run No. 2 ___ Confluence with Yellow Breeches Creek ..... *409 

4.200' upstream ol Grantham Road ... *440 

First Corporate Limits Upstream .... *470 

Second Corporate Limits Upstream .— ____ *476 

Upstream Corporate Limits ----- *481 

Fishers Run. .. Downstream Corporate Limits ----- *496 

Upstream side of Fileys Road .......... *506 

Upstream side of Pnvate Lane - *528 

Upstream side of Fishers Run Road ..—.... *554 

850 feet upstream of Fishers Run Road _......__........_ *574 

950 feet upstream of Fishers Run Road ....... *604 


Maps available at the Monaghan Township Budding. Monaghan. Pennsylvania. 


Pennsylvania.-.. Borough of St Marys. Elk County Efc Creek .......Downstream Corporate Limits......... * 1.568 

(Docket No. FEMA-5726). Confluence of Iron Run----- *1.600 

925 feet downstream from McGill Street.. *1,614 

Upstream side of McGill Street---- *1.633 

Confluence of Brewery Run.......... * 1,64 1 

South St Marys Street (downstream side)...........--- * 1.661 

South St. Marys Street (upstream side)-..- *1.658 

Stackpoto Street (upstream side)--- * 1,664 

Theresia Street (upstream aide)....... *1,680 

Pnvate Road to Airco Speer Carbon Company (upstream side) ...- *1,684 

FiHmoce Street (upstream side)...—...- * 1.694 

200 feet upstream of FiHmore Road...... *1,695 

North Branch Elk Creek_Confluence with Elk Creek- *1,670 

Corporate Umits._- *1.671 

Brewory Run_____Confluence with Elk Creek..... *1.641 

West Mill Street (upstream side)... * 1.656 

Center Street (upstream aide)----—-- * 1.663 

OtfweH Street (downstream side)---—--...-....-- * 1.672 

Parade Street (downstream side)_................__— *1.678 

Corporate limits____ • 1,685 


Maps available at the Borough Building, St. Marys. Pennsylvania 


Pennsylvania .. City of Scranton, Lackawanna 

County (Docket No. FEMA- 
5726). 


Lackawanna Rrvor...-._Downstream Corporate Limits........ 

Corvaii 3,100 feet downstream from confluence of Stafford Meadow 
Brook (upstream). 

Elm Street (upstream)_____...- 

Hickory Street (upstream)--- 

Scranton Street...—.............. 

Conrail between Scranton Street and Lackawanna Avenue (upstream) 

Lackawanna Avenue (upstream)----- 

North Scranton Expressway..... 

Olive Street (upstream)---- 

Conraii 1,450 feet upstream from Ofcve Street (upstream).... 

Poplar Street_ 

Albnght Avenue ..—....—...-- J, - 

Green Ridge Street U S Route 11 (upstream)----- 

Market Street (upstream)-—- 

Delaware and Hudson Railroad- 

Sanderson Avenue (upstream)-- 

Parker Street (upstream)...... 

Confluence of Leggetts Creek (upstream)...-.-....— 

Coal Conveyor No. 1 (upstream).... 

Coal Conveyor No 2 (upstream).—--—- 

Delaware and Hudson Railroad (upstream)..-. 

Interstate Route 61....----- 

Stafford Meadow Brook.. South Washington Avenue------ 

Delaware and Hudson Railroad......________- 

Remington Avenue......... 

Cedar Avenue (downstream)______.. 

Cedar Avenue (upstream)......-....---- 

Prttston Avenue (downstream).-.--- 

Prttston Avenue (upstream)---- 

Prospect Avenue (downstream)....——..--- 


Prospect Avenue (upstream) ---.... 

Elm Street (upstream) —---- 

C/k,4k WUftHitlT A -frlrm .n wtr n n..i1 

vOUln fVoDuiv' |v/UWI i3U Odin) 

Sooth Webster Avenue (upstream) --—.. 

Southstde Education Plaza (downstream) ....... 

Soulh*de Education Plaza (upstream) .—--- 

Footbridge 630 feet downstream from Stafford Avenue (upstream) 

Stafford Avenue (downstream) .......... 

Stafford Avenue (upstream) ___.......... 


*660 

*669 

*674 

*678 

*689 

*690 

*693 

*694 

*697 

•700 

*700 

*702 

•704 

*706 

•710 

•714 


•727 
*728 
*733 
•733 
•673 
*674 
*676 
*685 
•702 
•708 
•751 
•751 
•772 
•777 
•781 
•791 
•791 
•808 
•814 
•821 
•825 
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Final Base (100- Year) Flood Elevation*— Continued 


# Depth in 

State City/town/county Source of Hooding Location ground. 

•Elevation 
in feet 
(NGVD) 


Roaring Brook . South Washington Avenue ....._...... *675 

Footbridge 700 feet downstream of dam ____ *683 

Dam downstream of Cedar Avenue (downstream) ._. . '691 

Dam downstream of Cedar Avenue (upstream) __ *714 

Cedar Avenue (upstream) .................. *715 

Pittston Avenue .......... *722 

Moosic Avenue ........ *723 

Donnelley Court extended ....... *737 

South Webster Avenue extended ........ *745 

Conrad 430 feet downstream from Hamson Avenue (downstream) _ *752 

Conrad 430 feet downstream from Hamson Avenue (upstream) .. *758 

Dam upstream from Harrison Avenue (downstream) . *773 

Dam upstream from Hamson Avenue (upstream) __ *007 

Arthur Avenue extended ..................____ *012 

Conrad ............. *849 

Pine Street extended __....__ *878 

Myrtle Street ....*.... *909 

Ash Street (upstream) ............_ '921 

Meadow Brook.... Delaware and Hudson Railroad ..... *701 

Glen Street and Dickson Avenue (upstream) ....... *703 

Delaware and Hudson Railroad (downstream) ....._ *704 

Delaware and Hudson Railroad (upstream) . *717 

Delaware and Hudson Railroad (downstream) _...._........._ *717 

Delaware and Hudson Railroad (upstream) . *723 

Leggets Creek .. Confluence with Lackawanna River ...._.......... *725 

North Mam Street (upstream) ... *728 

Wells Street (upstream) .......... *736 

Pipe 850 feet downstream ot Leggett Street (upstream) .... *762 

Leggett Street __..__.........._ *765 

Rockwell Avenue (downstream) ........ *776 

Ballau Avenue extended ..... .. ....._ *778 

Footbndge 1,600 feet upstream from Rockwell Avenue __ *790 

Winona Street extended _____.._ *818 

Mary Street (downstream) .......... *820 

Mary Street (upstream) ....... *825 

Footbndge 130 feet downstream from Hotion Avenue (upstream) _ *850 

HoHon Avenue (upstream) ........ *858 

North Scranton Expressway, U.S. Route 6 (downstream) __...._ *856 

North Scranton Expressway. U.S. Route 6 (upstream) __.. *882 

U S. Route 11 (downstream) ..... *884 

U.S. Route 11 (upstream) ... *898 

Upstream corporate ImiHs ....... *989 

Leach Creek ____ Confluence with Leggetts Creek ---- *777 

West Market Street (downstream) ... *779 

West Market Street (upstream) .... *792 

Oak Street (downstream) .. *793 

Oak Street (upstream) ....... .. *800 

Bloom Avenue (downstream) ________ *813 

Bloom Avenue (upstream) ____..... *818 

Mine Waste Hill (downstream) .._..... *842 

Mine Waste Hill (upstream) ... *859 

North Scranton Expressway (upstream) ....... *863 

Key sec Avenue and Conrad (downstream) .„ .... *872 

Keyser Avenue and Conrad (upstream) ___ *887 

State Route 307 (downstream) .... *906 

State Route 307 (upstream) ......_..„.. *912 

Pike Street extended ............. *957 

Limit of detailed study . . ......... *978 

Keyser Creek ..... Downstream corporate limits ....... *772 

Conrad 1.200 feet upstream of corporate Mmrta (downstream) ... *778 

Conrad 1.200 feet upstream of corporate limits (upstream) _.._.. *790 

Luzerne Street (upstream) .......... *795 

Conrad 360 feet upstream from Luzerne Street (upstream) ... *797 

Conrad 370 feet upstream from Luzerne Street (upstream) . *797 

Washburn Street (upstream) ...... *819 

Conrail 270 feet upstream from Washburn Street (upstream) __ *820 

Jackson Street ......... *823 

Conrad 1.520 feet upstream from Jackson Street (upstream) .. *840 

Conrad 1.200 feet downstream from North-South Road (downstream). *846 

Conrad 1.200 feet downstream from North-South Road (upstream). *856 

North-South Road (upstream) _______ *860 

North Keyser Avenue (upstream) ...... *890 

body Creek - South Dewey Avenue .......... *820 

South Memfield Avenue (upstream) ... —. ... *831 

South Cameron Avenue (upstream) _.........._...__... *843 

Keyser Avenue (downstream) ______ *853 

Keyser Avenue (upstream) ----- *861 

Private Crossing __________ *898 

Private Crossing _„____ • 906 

Conrads ---...-------.. *9i6 

Quay Avenue extended..*. ........... *966 

Cnsp Avenue .......... *987 

Limit of detaded study __**..... _..___ ' 1.013 


Maps available al the City Engineer's Office. City Hall. Scranton. Pennsylvania 
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Final Base (100-Year) Flood Elevations-— Continued 


# Depth ir 
feet above 

State City/town/county Source of flooding Location ground 

•Elevation 
in feet 
(NGVD) 


’Pennsylvania...____ Tarentum. Borough. Allegheny Allegheny Rcver __—.— Upstream Corporate Limits ..-..♦—.— *757 

County. (Docket No. FEMA- Downstream Corporate Limits ---- *756 

5726). 

Maps available at the Borough Budding. Tarentum. Pennsylvania. 


Pennsylvania _____ Borough of Taylor. Lackawanna Lackawanna River ____.... Downstream of Pennsylvania Turnpike— Northeast Extension .. *647 

County (Docket No FEMA- At confluence of Keyser Creek ...~...—. *66 i 

5726). Upstream of Conrad bridge ____ *669 

Keyser Creek ..... Confluence w/Lackawanna River ...... *661 

Upstream of Conrail bridge ...—-~- *660 

Downstream of Abandoned Conrail bridge --~~—. *684 

Upstream of Abandoned Conrart bridge -..- *69t 

Near 5th Street (extended) ....:.... *712 

Upstream of Dam ........ *740 

Upstream of Culvert near St. Regis Warehouse.-^ _,. *751 

Downstream of 2nd Conrail bodge _____,_ *760 

Upstream Corporate Limits.... ___ *77 1 

St. John’s Creek .... Upstream of Sibley Avenue bodge ._........ * 727 

Upstream corporate limits of Old Forge and Taylor Boroughs ... *728 

Approximately 1.500 feet upstream of Sibley Avenue bodge .. *741 

Approximately 2.500 feet upstream of Sibley Avenue bridge .. *758 


Maps available at the Municipal Budding. 122 Union Street Taylor. Pennsylvania. 


Pennsylvania _____ Township of Tioga Tioga County Toga River .-.. Downstream Corporate Limits.^.---...... 

(Docket No FEMA-5734) , Confluence of Benffy Creek. ..«........ 

Old U S Route 15 bodge ..... 

Park Street (upstream). —...________ 

Base of Tioga Dam ........... 

Mitchell Creek ......... Confluence with Toga River... .—..........---..... 

U S. Route 15 (upstream). —...... 

Private Bridge approximately 2.720 feet upstream of U S. Route 15 . 

Approximately 500 feet upstream of Private Dnve Bridge -....... 

Benffy Oeek _..._ Confluence with Toga River ---------—__ 

Old US Route 15 (upstream) ...... 

Upstream Limit of Study 3,950 feet above mouth .... 

Bear Creek .. . . Confluence with Toga River ....—---..._ 

1-722 (upstream)- --- 

Conrail (upstream) ........._....... . . 

Limit of Study 5.390 feet above mouth .... 

Crooked Creek ._.. Confluence with Tioga River ________.... 

Cowanesque Street (upstream) ..... 

McAllister Road . , » ........ 

New Route 287 (upstream) ....... 

Okf Route 287 (upstream) -......---- 

Base of Hammond Dam .......___ 

Elkhom Creek ... Confluence with Crooked Creek .......... 

Conrad/Legislative Route 287 Box Culvert (downstream) .... 

Conrad/Legislative Route 287 Box Culvert (upstream) ____ 

Upstream Corporate Limits ........._.....___ 

Mitt Creek ____ Confluence of MiH Creek and Tioga Lake (Proposed) ... 

Pickle Hill Road (downstream) ...... 

Pickle Hill Road (upstream) ---—-- 

Upstream Corporate Limit ........ 

Painter Run ...._......_....._ Confluence with Mill Creek _____........... 

Mill Creek Road (upstream) ..... 

Painter Run Road (upstream) ....... 

Upstream Corporate Limit..... ......—....... 

Maps available at the residence of Ms Susan Brown. R D. 1. Tioga. Pennsylvania. 


• 1.012 
•1.017 
•1.023 
*1.030 
*1.034 
*1.013 
•1.030 
•1.067 
•1.075 
*1.017 
*1.026 
•1.098 
* 1.022 
•1.027 
•1.074 
•1.118 
•1,023 
•1.033 
•1.036 
•1,053 
•1,055 
•1.055 
•1.054 
•1.074 
•1.085 
•1.178 
•1.133 
• 1.212 
•1.217 
•1.235 
•1.217 
• 1,222 
•1.371 
• 1,375 


Pennsylvania ....... West Homestead. Borough. Monongaheta River . 400 feet upstream from Glenwood Highway . *735 

Allegheny County (Docket No. 520 feet downstream from Homestead Highway ...*736 

FEMA-5724) 

Maps available at the Borough Hail. West Homestead. Pennsylvania. 


South Dakota .... Dell Rapids (City). Minnehaha Big S«oux River ..... 

County (Docket No. FEMA- 
5728). 

Dells of the Big Stoux River 

Maps avertable at City Had. 302 East Fourth Street. Deft Rapids. South Dakota 57022 


Dam at centerhne ......... *1.491 

U S Highway 77 at centerline .......... * i .492 

Beach Avenue (extended) at centerline . . ... *1.493 

U S Highway 77 at centerline ...... *1.492 


South Dakota 


Yankton (City), Yankton County Marne Creek . . Confluence with Mtssoun River 290 feet upstream .. * 1.170 

(Docket No FEMA-5728). 4th Street and Secondary State Highway 50 Bridge at centerline . * 1 . 1 75 

Burleigh Street Bridge 28 feet upstream . . ... ’ 1 . 1 86 

Walnut Street Bridge 10 feet upstream from centerline ... * 1.198 

15th Street Bridge 130 feet upstream from centerline .... *i .2i2 

Chicago and Northwestern Railway Bridge ...—.- * l .212 

Most downstream shopping center entrance 172 feet upstream .. * 1 222 

Confluence with Marne Creek North ----- *1.2i2 

21 st Street Culverts 280 feet upstream ......... * 1 -221 

West City Limits Road 110 feet downstream _...... * 1.233 


Marne Creek North . 

Marne Creek Tributary 
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Final Base (100-Vaar) Flood Elovationa-Continued 


# Depth in 
feet above 

Slate Qty/lown/county Source of flooding Location ground. 

•Elevation 
in feet 
(NGVD) 


Maps are available at City Hail. Yankton. South Dakota. 


Patrick Bayou...... 

Tidal Road. 

•17 

Tucker Bayou... 

Tidal Road.„.... 

•17 

Overland Runoff_ 

Entire community (exceot frv Patrick end Tucker Revouel 

MO 


Rosiilo Creek_ 

Approximately 200 feet upstream of Binz-Engleman Road.. . 

*671 


Approximately 100 feet upstream of State Highway 78. 

— *691 

West Tributary RosjUo Creek_ 

Just upstream of Ackerman Roed... 

•676 


s-—---— Deer Park, City. Harris County 

(Docket No FEMA-5723). 

Maps available at the City Hafl. Deer Park. Texas. 


City of Kirby. Bexar County 
(FEMA-5738). 


Maps available at City Hall. 112 Baumann Street Kirby. Texas 28210. 


Just upstream of Kirby Drive.. 


*683 


Texas . . .... Unincorporated Area of Medina Seco Creek_Just downstream of U S Highway 00. . *880 

County (FEMA-5734). USGS Gaging Station at Rowe Ranch._ *035 

Parkers Creek-—— Just upstream of Farm Road 200 (downstream crossing)___ *858 

Just upstream of Southern Pacific RaHroad___ ‘897 

East Branch Live Oak Creek_ Just upstrewn of Highway 00_ *800 

West Branch Little Live Oak Just downstream of the City of Hondo corporate kmtts.... *865 

Creek. 

Little Live Oak Creek-Just upstream of Farm Road 462_ *852 

Elm Slough---Just downstream of the City of Hondo corporate Kmits.. *860 

Hondo Creek—..Just upstream of Farm Road 2676_ *859 

Just upstream of Farm Road 689__ *870 

Hondo Tributary-Just upstream of Farm Road 630_ ‘869 

Medina River-Just upstream of LaCoste Road______ *699 

Just downstream of the southern corporate kmits of the City of Caa- *739 

IroviHe 

Just upstream of the northern corporate kmits of the City of Castro- *761 

vMe. 

Kempf Greek..Just upstream of Lower LaCoste Road (Farm Rd. 47T)_ *718 

Polecat Creek-Just upstream of City of LaCoste corporate kmtts (approximately 1300 *710 

feet upstream of Southern Pacific Railroad) 

South Polecat Creek-Just upstream of the Western corporate limits of tie City of LaCoste... *728 

Flat Creek-Just upstream of LaCoste Road (Farm Road 471)_ *757 

Little Soue Creak..Just upstream of U S Highway 90_ *755 

San Francisco Perez Creek-Just upstream of Farm Road 2200___ *652 

Just upstream of Farm Road 1343___ *686 

Burnt Boot Creek-Just upstream of the City of Pevme corporate . *656 

ChaJon Creek-Just upstream of Mtssoun Pacific Railroad (northern copor a te kmits of *674 

the City of Natalia). 

Fort EweM Creak.-Just upstream of Missouri Pacific Railroad (northern corporate kmits *680 

of the City of Natalia). 

Tehuacana Creek-Just upstream of Farm Road 462- *639 

Just upsieem of Farm Road 2200_ *655 

West Fork Tehuacana Ck.-Just upstream of Farm Road 482_ *666 

West Fork Tehuacana Ck-At the confluence with West Fork Tehuacana Creek_ *667 

West Tehuacana Creek--Just upstream of Farm Road 462_ *649 

Just upstream of Farm Road 2200_ *680 

West Tehuacana Tributary-Just downstream of Farm Road 2200_..._ *733 


Maps available at Med i n a County Courthouse. Hondo. Texas 78861. 


Vermont...—-- (T). Chelsea. Orange County Jail Brook --..... Approximately 70 feet upstream of mouth at First Branch White River . *815 

(Docket No. FEMA-5702). 50 feet downstream of Main Street ............_ *819 

South Washington Brook - Mouth at First Branch White River .~... *826 

About 800 feet upstream of State Route 110 .... *838 

Just downstream of dam. ----- *849 

Just upstream of dam _______ *858 

Approximately 700 feet upstream of dam __ *867 

Approximately 2150 feet upstream of dam _ *899 

First Branch While River - At confluence of Jenkins Brook ______ *790 

Just upstream of Jenkins Brook Road..- .....- *799 

Approximately 100 feet upstream of State Route 110 _ *812 

Just upstream of Maple Street ... *820 

Just downstream of South Washington 8rook ----- *826 

About 1.700 feet upstream of confluence of South Washington Brook. *838 


Maps available at Town Clerk's Office. Town Office. Chelsea. Vermont 05038. 


Vermont-North Hero. Town. Grand isle Lake Champlain_ Coastline_*102 

County (Docket No. FEMA- 
5723). 

Maps available at the Office of the Town Clerk, North Hera Vermont 


Crab Creek. 


Downstream Corporate Limits—. 

Upstream of U.S. 480_ 

Cambna Street... 

Confluence of Walnut Branch ...... 

Confluence with Crab Creek_ 

Railroad Street (Upstream). 

Stone Street_ 

North Frankln Street (Upstream). 


*1.968 

*1.993 

* 2.022 

*2.067 

*1.994 

•2.009 

•2.038 

*2,055 


Virginia, 


Town of Christiansburg. 
Montgomery County (Docket 
No. FEMA—6726). 


Town Branch 
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Final Base (100-Year) Rood Elevations—Continued 



State Crty/lown/county Source of flooding 

Location 

# Depth m 
feet above 
ground 
•Elevation 
in feet 
(NGVD) 


Walnut 8ranch___ 

...... Confluence with Crab Creek. 

•2.067 

*2.078 

•2,083 

•2.100 



Depot Street (Upstream). 



U.S. 460 (Upstream). 



4.120 feet above mouth. 

Maps available at the Office of the Town Manager, Chrisbansburg. Virginia. 


Virginia. 

. Frankim. City. (Docket No. Blackwater River.. . 

...... Downstream Corporate Limits 

•14 

•15 

•16 


FEMA-5726). 

Seaboard Coast Une Railroad (Upstream side) ___ 

Maps available at the City Hall. Franklin, Virginia. 

Limit of Flooding affecting community (2.850 feet upstream of up¬ 
stream Corporate Units). 

Washington 


. State Highway 512 at centerkne... . 

•39 

•25 

M 1 


(Docket No. FEMA-5726). Clarks Creek. 

. West Pioneer Avenue at centerline___............ 


Sheet Flow 

Intersection of 12th Avenue Southwest and 9th Street Southwest 

Maps available at City Hall, 218 West Pioneer. Puyallup. Washington. 

Intersection of 12th Avenue Southeast and 27th Street Southeast. 

#1 

Wisconsin ..... 


Eastern corporate limits m ,i, ,,, , rr . . . 

•1,313 

*1.318 

•1.324 

M.327 

•1.340 

•1.348 

•1.361 

•1.366 

*1.318 


(Docket No FEMA-5702) 

Confluence of Potato Creek... 


Just downstream Degner Street.. 



Just upstream Deoner Street.. 



About 200 feet upstream Highway 97. 



About 800 feet upstream Highway 97. 



About 2500 feet upstream Highway 97. 



Nothemmost corporate limit... 


Potato Creek. 

_ Confluence wrth Black Creek L11 , , , ., , , tni „ rril . 



Just downstream Allen Street.. 

•U21 

•1.323 

*1.326 



Just upstream Allen Street _ __ 



Southern corporate Hmtt.... 

Maps available at Village Clerk's Office. Athens. Wisconsin 54411. 



. (C). Horicon. Dodge County Rock River. 

About 300 feet upstream of County Highway S 

•857 

•859 

•061 


(Docket No. FEMA-5702). 

Just upstream of Chicago Milwaukee St. Paul and Pacific Railroad 
below Dam 

Upstream corporate kmrt. 


Maps available at City Ha#. City Clerk's Office. 404 East Lake Street Horicon, Wisconsin 5303£ 


—---(V), Hustisford. Dodge County Rock River-—-(Downstream corporate (units___„__ *849 


(Docket No. FEMA-5702). 


Just downstream of dam.. 




•851 



Just upstream of dam. 




•857 

•857 

Lake Sinissippi...... 


. Shoreline within Village of Hustisford. 




Maps available at Village Clerk s Office. Village Hall. Hustisford. Wisconsin 53034 







Wisconsin..-(Uninc ). Kewaunee County Kewaunee River..Mouth at Lake Michigan____ *584 

(Docket No. FEMA-5702). Just upstream of County Highway E __„__ *585 

Just upstream of the Green Bay and Western Railroad located ap- *689 

proomatety 1.4 mrfes downstream of County Highway F. 

Just upstream of County Highway F.... .. *599 

Just downstream of the County Highway C crossing located approxi- *610 

mately 1.6 miles upstream of County Highway F. 

Just upstream of County Highway O..... .. *626 

Approximately 4100 feet upstream of County Highway O... *640 

Just upstream of the County Highway C crossing located approx*- *651 

mately 1.9 miles upstream of County Highway O. 

Just upstream of the confluence of Scarboro Creek_ *659 

Just upstream of the Ahnapee and Western Railway_ *664 

Just upstream of State Highway 54. *668 

Just upstream of the confluence of School Creek__ *675 

Just downstream of County Highway A.. *680 

Casco Creek--- Mouth at the Kewaunee Rrver_ *661 

Just downstream of the Ahnapee and Western Railway.... *674 

Just upstream of Rocky Ledge Road_ -.-_ ____ *685 

At the downstream Casco Village Imits.__ *706 

At the upsteam Casco Village knits.... *719 

Just downstream of the County Highway C crossing located approxi- *729 

mately 3700 feet downstream of County Highway K. 

Just upstream of the County Highway C crossing located approxi- *734 

mately 3700 feet downstream of County Highway K. 

Just upstream of the County Highway C crossing located approxi- *743 

mately 2640 feet downstream of Pheasant Road. 

Just upstream of Pheasant Road....... *745 

Just upstream of County Highway 8 _____ “752 

Approximately 3700 feet upstream of County Highway S ..... ’756 

Silver Creek-At the City of Algoma corporate knits____ *593 

Just downstream of dam located approximately 400 feet upstream of *612 

Willow Drive. 

Just upstream of dam located approximately 400 feet upstream of *623 

WiMow Drive. 

Just downstream of the Ahnapee and Western Railway_......_ *636 
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Final Baaa (100-Year) Flood Etevattona—Continued 


# Depth to 

M flbOUt 


State City/town/county Source of ftoodng Location ground. 

•Elevation 
in feet 
(NGVD) 


Just upstream of the Ahnapee and Western Railway_ *644 

Just upstream of County Highway D............. *657 

Approximately 1.600 feet upstream of Peachtree Road_ *663 

School Creek—__ Mouth at the Kewaunee River_ *675 

Just upstream of State Highway 163_*681 

At the downstream Luxemburg Village fcmits... *736 

Juat upstream of County Highway V_ *762 

Just upstream of County Highway H_ *771 

Just upstream of Walham Road____ *775 

At the upstream county boundary..*776 

Scarboro Creek-Mouth at Kewaunee Rrver_____ *659 

Juat upstream of the Green Bay and Western Radroad_ *678 

Just upstream of County Highway A_ *693 

Approximately 1.65 miles upstream of County Highway A_ *710 

Ahnapee River-Approximately 1100 feet downstream of the City of Algoma corporate *587 

fcmits. 

Approximately 1.13 miles upstream of tie City of Algoma corporate *587 

limits. 

Emat Twin FWvar-Downstream county boundary- *639 

Juat downstream ot Nuclear Road_*643 

Lake Michigan.... Shoreina______ *584 

Green Bay---..... ShoreAna___ *585 

Maps available at the Office of the Zoning Administrator. Kewaunee County Courthouse. Kewaunee. Wisconsin 54216. 


Wisconsin_____(V). Marathon City, Marathon Big Rib Rrver_ At the moat southerly corporate limit extended, approximately 1.51 *1.202 

County (Docket No. FEMA- mites downstream of State Highway 107. *1.205 

5729). Approximately 1300 feet upstream of Stale Highway 107_ 

Upstream corporate limits_*1.206 


Maps available at Wage Clerk s Office. Wage Hail. Marathon City. Wisconsin 54446 


Wisconsin....... (C). Ripoo. Fond Du Lac County Silver Creek .... Downstream corporate Imits_ *626 

(Docket No FEMA-5729). Juat upstream Berko Road-• 850 

Just upstream Oshkosh Road..*654 

Just upstream Hamburg Street_*681 

Jus! downstream Eureka Street..*911 

Just upstream Gothic M»H Pond Dam_ : _ *825 

Upstream corporate limits..... *929 


Maps available at Office of the Director of Pubic Works. City Hal. 100 West Jackson Street Ripon. Wisconsin 54971. 


(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1968), effective January 28, 1969 (33 FR 17804, 
November 28. 1968), as amended (42 U.S.C. 4001-4128); Executive Order 12127. 44 FR 19367; and delegation of authority to Federal Insurance 
Administrator. 44 FR 20963) 

Issued; March 11,1980. 

Gloria M. Jimenez, 

Federal Insurance Administrator. 

|FK Doc. 80-9365 Filed 3-28-80; 8:45 am) 

BILLING COOE 6718-03-fcl 
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FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 68 

(CC Docket No. 79-143; FCC 80-88] 

Connection of Telephone Equipment, 
Systems and Protective Apparatus to 
Certain Private Line Services, and 
Related Changes; Signal Power 
Limitations; Accommodation of 4-Wire 
Telephone Network Connections and 
Interfaces 

agency: Federal Communications 
Commission. 

action: Adoption of First Report and 
Order (Final rule). 

SUMMARY: This proceeding arose out of 
petitions for rulemaking filed by 
American Telephone and Telegraph 
Company (AT&T) and Communications 
Certification Laboratory (CCL) which 
sought to amend Part 68 of the 
Commission's Rules to include certain 
private line services. Part 68 permits 
registration and direct connection of 
customer-provided equipment to the 
telephone network. AT&T’s petitions 
were filed in response to a request by 
the Chief, Common Carrier Bureau. 

Public meetings were held during July 
of 1979 to discuss and debate the 
various petitions. The meetings resulted 
in general consensus on many of the 
issues raised by the petitions. These 
issues, as well as those not agreed upon, 
are presented in the First Report and 
Order. However, the record is found to 
be incomplete as to the proposed 
configurations of plugs and jacks. The 
Bureau is delegated authority, therefore, 
to order the telephone companies to file 
tariffs, within 30 days of conclusion of 
public meetings to be held under Bureau 
supervision, reflecting the plug and jack 
configurations generally accepted during 
those meetings. 

EFFECTIVE DATE: April 30, 1980. 
ADDRESSES: Federal Communications 
Commission, 1919 M St.. NW., 
Washington, D.C. 20554. 

FOR FURTHER INFORMATION CONTACT: 
James M. Talens, Attorney, Common 
Carrier Bureau, Federal 
Communications Commission, 
Washington, D.C. 20554, (202) 632-6920. 

In the matters of petitions seeking 
amendment of Part 68 of the 
Commission's rules concerning 
connection of Telephone Equipment, 
Systems and Protective Apparatus to 
Certain Private Line Services, and 


Related Changes in Section 68.308 Signal 
Power Limitations; and petition seeking 
amendment of Part 68 of the 
Commission’s rules to accommodate 4- 
Wire Telephone Network Connections 
and Interfaces. CC Docket No. 79-143, 
RM-2893, RM-3303, RM-3334, RM-3336. 
See 44 FR 54511, September 20,1980. 

First Report and Order 

Adopted: February 28,1980. 

Released: March 19,1960. 

By the Commission: Commissioner: Lee 
absent; Commissioner Washburn dissenting 
and issuing a statement 

1. This proceeding arises out of 
petitions filed by the American 
Telephone and Telegraph Company 
(AT&T) and Communications 
Certification Laboratory (CCL), an 
independent telecommunications 
equipment laboratory, which seek to 
amend Part 68 of the rules to include 
certain private line services. Part 68 
provides for a telephone equipment 
registration program intended to permit 
direct electrical connection of customer- 
provided telephone equipment, systems, 
and protective apparatus (hereafter 
referred to in the aggregate as “premises 
equipment’’) to the nationwide 
telephone network without harm, and 
without a requirement for telephone 
company-provided protective devices 
(“connecting arrangements.’’ or 
“PCAs"). AT&Ts three petitions 
propose specification of limitations on 
signal power (RM-2893); 
accommodation of so-called Category III 
private lines 1 which “access” the 
switched telephone network but which, 
in AT&Ts view, have technical 
characteristics unlike those of MTS and 
WATS telephone lines and trunks (RM- 
3303); and E&M lead interfaces (RM- 
3336). CCL'8 petition seeks amendment 
of Subpart F of Part 68 to permit plug 
and jack configurations for multiple 4- 
wire and E&M network connections and 
interfaces (RM-3334). 

2. In Order FCC 79-344. 72 FCC 2d 330 
(1979), we discussed the development of 
Part 68 to date, and the proposed impact 
of these petitions on that scheme. We 
began by observing that we found it 
difficult to assume harm would result 
from private line interconnection in the 
face of our experience registering a 
variety of equipment which is connected 
without harm both to switched 


* See fn. 8, below. 
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telephone network services (MTS and 
WATS) and to private line services ( e.g . 
Private Branch Exchanges and key 
telephone systems). We then focused 
upon certain equipment which still must 
be connected to the telephone by carrier 
furnished PCA's because it is not 
eligible for connection under interim 
procedures which AT&T has 
incorporated into its tariffs.* Although 
we recognized that these interim 
procedures—in essence a 
“grandfathering” technique allowing for 
direct electrical connection of customer- 
provided equipment to Category III 
private lines if the equipment is similar 
to that used by telephone companies— 
had cured the apparent discrimination 
for a large number of customers, we 
nevertheless expressed concern because 
they are not now applicable to all 
equipment used with Category III lines. 
We further recognized that this problem 
will be exacerbated as now designs, not 
eligible for AT&T’s ”grandfathering” 
privileges are made available. 
Accordingly, we perceived a need to 
resolve the issues in this proceeding 
expeditiously. To do so we fashioned 
special procedures: open informal 
meetings conducted by the Common 
Carrier Bureau to permit interested 
persons to participate in the rulemaking 
through submission of views, to be 
followed by a formal pleading cycle. 

(See. generally, 72 FCC2d at 340-1.) 

3. Some 30 interested persons have 
participated in the open meetings, which 
have been transcribed and made a 
portion of the record in this case. 
Moreover, nine persons have taken 
advantage of the opportunity to file 
comments or reply comments. See 
Appendix A. After carefully considering 
the record and comments, we have 
concluded for reasons to be stated more 
fully below, that Part 68 should be 
amended to provide additional rules 
with regard to certain types of private 
line services. The new rules are set forth 
in Appendix B. On the other hand, as 
will also be discussed, we have 
determined that further meetings are 
warranted before the proposed plug and 
jack configurations for multiple 4-wire 
and E&M network connections and 
interfaces can become effective. 3 


*See Transmittal No. 13157. 

* We note in passing that one participant, the 
North American Telephone Association (NATA), 
complained that the informal meetings did not 
facilitate discussion and a free exchange of 
information, or achieve any kind of consensus or 
agreement on technical issues. See NATA 
Comments 20-21. We find this charge without merit. 
Our analysis of the record as a whole convinces us 
mat all participants have been permitted to express 
meir views. Further, the meetings have vastly 
reduced the amount of controversy, as we had 
hoped. More importantly, we are persuaded that all 


I. Background 

4. Before turning to specifics, a brief 
review of the history of Part 68 is 
helpful. 

5. As noted, in three prior docket 
proceedings (Nos. 19528, 20774, and 
21102) the Commission has developed in 
Part 68 of its rules a telephone 
equipment registration program 
intended to permit direct electrical 
connection of customer-provided 
premises equipment to the nationwide 
telephone network without harm, and 
without a requirement for telephone 
company-provided PCAs. Despite the 
breadth of the stated scope of Part 68 , 4 
however, telephone companies in the 
past have not acknowledged its 
applicability to private line services. 
Instead, they have continued to 
maintain special tariff provisions which 
require telephne company-provided 
connecting arrangements to be inserted 
at additional cost to the customer 
between telephone lines and premises 
equipment for certain private line 
services but not for other private line 
services where the protection ha 9 
already been built into the facilities. 

6. In light of this problem, the 
Common Carrier Bureau (Bureau), in 
June 1978, directed a letter to AT&T in 
which it raised the issue of the apparent 
inconsistency between the well- 
developed policy to permit FCC 
registered equipment to directly 
interconnect without the need for 
carrier-provided PCAs. and tariff 
provisions requiring such PCAs to be 
used with certain private lines even if 
they are connected to FCC-registered or 
grandfathered premises equipment. 5 In 


parties have been given a full opportunity to 
discuss, by comment and reply, those few areas in 
which complete agreement has not been reached. 
Similarly, the parties have been given every 
opportunity to comment on all legal and technical 
issues raised in the proceeding. See. e.g., Order 
Requesting Further Comment released September 
14,1979 (FCC 21306). Under these circumstances, we 
cannot agree with NATA’s apparent claim that the 
procedures followed strayed from our original 
intent, or. impliedly, that its procedural rights under 
the Administrative Procedure Act have been 
abrogated. See. in this regard. 5 U.S.C. 553. (See, 
also, 72 FCC2d at 341). 

4 Section 68.1 states that the purpose of the rules 
is “to provide for uniform standards for the 
protection of the telephone network from harms 
* * *“ (Emphasis added.) while f 68.2(a) provides 
that, “the rules * * * apply to the direct connection 
of all terminal equipment to the telephone network 
for use in conjunction with all services, other than 
party line service and coin service.** (Emphasis 
added.) Thus, while all services are within the 
purview of these rules, initial application of Docket 
19528 was limited by the telephone companies to 
Message Telecommunications Service (MTS) and 
Wide Area Telecommunications Service (WATS) 
tariffs. 

* See Notice of Proposed Rulemaking in CC 
Docket No. 79-143. FCC 79-344. 72 FCC 2d 330 
(1979). at 331, and Appendices. 
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response, AT&T identified three 
'•categories” of private lines for 
purposes of interconnection, but stated 
that only one, "Category III," should 
continue to require interposition of 
carrier-provided PC AS.® 

7. By letter dated November 24,1978, 
the Bureau found AT&T's position 
untenable under Part 68. Accordingly, it 
suggested that AT&T propose interim 
and long term measures to eliminate the 
apparent discrimination between 
customer-provided equipment and 
carrier-provided equipment connected 
to Category III private lines. 

Specifically, it found discrimination in 
the fact that some customers were 
obliged to pay some $5 per month per 
line for the required connecting 
arrangements for their own equipment, 
while others, using similar premises 
equipment supplied by the telephone 
companies, were not required to pay for 
their connecting arrangements. In turn, 
by Transmittal No. 13157, AT&T 
responded by filing tariff revisions that 
implemented the interim measures 
previously described. Moreover, AT&T 
proffered the petitions for rulemaking 
that are the subject of this proceeding. 

8. One further preliminary matter 
remains before turning to the merits of 
these petitions. As noted in our 
instituting order, the Bureau and AT&T 
have disputed the applicability of 
existing Part 68 to the connection of 
private line premises equipment. AT&T* 
on-going view has been that the current 
rules must be amended to provide for 
such connections. We do not address 
that issue because we find it effectively 
moot. On the basis of the record before 
us, we are now persuaded that certain 
adjustments to the standards for 
registration and connection are at least 
desirable in accomodating Category III 
private line services clearly. 

Accordingly, we address now the 
substantive technical matters before us. 

0. Discussion 

0. As noted, the informal meetings 
have in our judgment facilitated 
resolution of the AT&T proposals and 
reduced much of the controversy. 
Nevertheless, total consensus has not 


•AT&T described the three categories as follows: 
“Category I” lines are those which “access the 
public switched telephone network and have 
technical characteristics no different from 
conventional MTS and WATS lines and trunks." 
“Category U" private lines in turn are those not 
connected to the public switched network and 
permitted customer connection without special 
protection on a nondiscriminatory basis. Lastly. 
“Category III” lines are those which “access” the 
switched telephone network but which, in AT&T’s 
view, have technical characteristics unlike those of 
conventional MTS and WATS lines and trunks. For 
further discussion of these categories, see NPRM. 
supra. 72 FCC 2d 330 (1979) at 331-2. 


been achieved. The rule amendments we 
adopt reflect our disposition of the 
disputed matters as well as the 
proposals on which consensus has been 
reached. Six areas of discussion follow. 
In Section 1, "Categorization and 
Grandfathering," we (a) relate the 
evolution of the parties’ consensus to 
delete AT&Ta categorization of private 
line services; (b) resolve the questions of 
whether there should be a "grandfather” 
period in the rules we adopt and how 
long it should be, and (c) decide upon a 
procedure for expansion of private line 
services to be included in Part 68. In 
Section 2. which concerns "Definitions," 
we discuss the various technical 
amendments and additions to the 
definitional subsections of i 68.3. In the 
following section, we discuss 
"Conditions on Use" (S§ 68.100 and 
68.110). There, we resolve the parties' 
divergent positions in connection with 
the connectability of terminal equipment 
to the telephone network, and 
compatibility of the telephone network 
to terminal equipment. In Section 4, we 
consider AT&T’s proposal to establish a 
verification procedure to assure quality 
installation of customer-provided AIOD 
equipment. Next, we turn to "The 
Technical Sections" and disputes of 
matters such as hazardous voltage 
limitations, OPS ringing, and tie trunk 
signal source power limitations. Finally, 
in Section 8, we discuss proposed 
amendments (Subpart F) and deal with 
the means for connecting private line 
interfaces to the network 

Jf. Categorization and Grandfathering 

10. Categorization . During the 
informal meetings, AT&T proposed 
including the definitions of the three 
categories already discussed (footnote 8, 
above) under S 68.3, (Definition of 
Private Line Services). Several parties 
opposed categorization, however, in 
view of its incompleteness as well as the 
implicit requirement that customers 
would have to consult the tariff to 
comprehend fully the services included 
in each category. (Tr. 518) As a result of 
considerable debate, AT&T agreed to 
remove all references to categorization 
from both ] 68.2, (Scope) and { 68.3, 
(Definitions). (AT&T Revision. July 31, p. 
9, after deletion). This deletion will not 
weaken the vitality of the overall 
private line registration program, in our 
judgement. The range of private line 
services to which the proposed rule 
amendments would apply has been 
limited from the outset by the scope of 
the original proposals. Thus, elimination 
of separate categories will not alter this 
purview or slow program 
implementation. 


11. Significantly, AT&T also indicated 
during the meetings that it intends to 
expand the list of services to be carried 
by its proposed rules to include, for 
example, local area data channels 
(LADC) and other new services. At the 
suggestion of STC Communications 
Corporation (STC), moreover, AT&T 
agreed to express this willingness by 
revision of its rulemaking proposal. 1 
Ultimately, AT&T suggested that $ 68.2 
provide that 

(sjervices may only be added to this Section 
as a result of Rulemaking proceedings and 
the equipment connected to such added 
services is afforded a transition period 
equivalent to that allowed for other 
equipment in similar circumstances. 

12. We find the suggestion well-taken. 
However, we believe that the transition 
period afforded equipment connected to 
such services should be "reasonable." 
Accordingly, we proposed to amend this 
section to provide, inter alia, that "the 
equipment connected to such added 
services will be afforded a reasonable 
transition period." 

13. Grandfathering . As used in Part 68, 
"grandfathering" refers to the lawful 
direct connection of premises equipment 
to the network prior to its formal 
registration. In the case of the private 
line services at issue, "grandfathered" 
equipment must first have been lawfully 
connected to the appropriate private line 
service prior to a predetermined date. In 
turn, equipment of the same type not 
previously connected may be 
subsequently connected—that is, after 
the "grandfather” date—until a second 
date called the "register-only" date. 
Besides the obvious advantage of being 
able to use equipment prior to formal 
registration, grandfathered equipment 
may also be permitted the advantage of 
utilizing "short-form" procedures. (See 
FCC Form 730 instructions.) However, 
once the "register-only” date has 

E assed, only registered equipment may 
e directly connected for the first time 
to the network. 

14. In general, the grandfather 
provisions have caused the greatest 
controversy among participants. For 
example. STC proposes a 3-year 
grandfather period which would be 


T ln its comments, international Business 
Machines urges that private line services which do 
not connect directly to the public switched network 
8nd have not previously required protection (eg- 
LADC) not be subject to Part 68 requirements. 
Obviously, private line services not included in the 
Part 68 rules adopted in this proceeding will 
continue to be subject to existing tariff 
interconnection provisions. Premises equipment of a 
type directly connected to a private line servce prior 
to any subsequent inclusion of that service in Part 
68 will be “grandfatherable." /.e., may be afforded 
short-form registration procedures based upon that 
earlier lawful connection. 
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triggered by the effective date of the 
private line interconnection rule 
revisions. AT&T, in line with earlier 
revisions to Part 68, proposes an 18 
month period to commence with the 
effective date of the rules. An ad hoc 
association of equipment manufacturers 
("Manufacturers"), on the other hand, 
urges that implementation of registration 
standards commence no earlier than 
September 1,1985 for all compatible 
equipment, with no eligibility date. (Tr. 
192) Manufacturers also argue that no 
meaningful grandfather eligibility date is 
possible considering "inconsistent and 
irreconcilable telephone industry 
practices to date regarding ‘CDQ* 
requirements and implementation." (See 
Manufacturers' Comments, distributed 
July 30,1979, at p. 9). # 

15. We agree that the technical 
parameters of private line services differ 
in some respects from those associated 
with MTS or WATS. Nevertheless, we 
cannot agree that the complexities of the 
former warrant a transition period 
longer than 36 months, the approximate 
period afforded components under 

§ 68.2(a)(2). Accordingly, the proposed 
grandfather period contained in our new 
Rules will commence with the effective 
date of the rules adopted and terminated 
36 months later. 

16. Manufacturers' argument 
concerning the "CDQ" does not 
persuade us otherwise. In our view, 
AT&Ts internal procedures offer an 
adequate remedy. According to AT&Ts 
Recommendation Letter to General 
Engineering Staff Heads, RL 79-03-064, 
dated March 1,1979, an interim plan for 
eligible terminal equipment is already in 
effect. This plan includes procedures for 
the removal of CDQ protection circuitry. 


•The “CDQ" is AT&T’s interface circuit that 
performs protective and signalling functions in 
private line services between the tie trunk facilities 
and premises equipment. It consists, essentially, of 
channel terminating components and protective 
elements, e.g., varistors and relays, which, except 
for the varistors, cannot be physically removed 
without disrupting service. Manufacturers contend 
that since the CDQ is part of the telephone 
company-provided facilities. AT&T should provide 
any existing CDQ design required by an equipment 
supplier. Moreover, in its view, the rules, when 
adopted, should include specifications for the 
interface facility functions. (Tr. 198. 236). In essence, 
then. Manufacturers express concern that 
application of Part 68 to private line services would 
result in the removal of CDQs from the network, 
thereby altering the requirements for and 
introducing uncertainty in the manufacture of 
terminal equipment. (Tr. 190). As discussions 
continued, however, it become clear that AT&T was 
fully prepared to respond to customer requests to 
remove the protective components of the CDQ. 
provide Type I or II signalling and terminate PCA 
charges. See Tr. 205-220. We will rely on AT&Ts 
representations to that effect. 


namely, C25 (AIOD) 9 CDK (Message 
Register) and CDQ-W and CDQ-X 
(including C2H/C24 and C2K/C27) 

PCAs, and appropriate adjustment of 
Circuit Layout Record Transmission 
levels. The plan results in only 
transitory interruption of service. On 
implementation of private line 
registration, the interim procedures or 
their equivalent will continue to apply to 
customers already having the CDQ PCA 
in place. For new service orders 
involving connection of registered or 
grandfathered equipment, the “CPFT', 
which will offer a non-protective facility 
interface option including signalling, will 
be provided. 

17. It would appear, therefore, that 
Manufacturers' worst fears with regard 
to equipment redesign requirements 
arising out of CDQ-related changes will 
not materialize. There also seems to be 
little reason to believe that any 
significant disruption of service will 
occur as a consequence of in-place CDQ 
modification. We conclude, moreover, 
that the procedures embodied in RL 79- 
03-064, which we expect to remain in 
force, represent a practical step toward 
resolution of the concerns regarding 
discrimination previously expressed by 
the Bureau. 

18. In a related matter, STC favors the 
inclusion of channel derivation, least 
cost routing, and voice multiplexing 
devices among the kinds of equipment 
registerable under Part 68. (Tr. 569-70). 
Agreement on this matter was reached 
when STC explained that its intention 
here is to register terminal equipment, 
rather than "transmission equipment" 
(Tr. 234). We agree that STC’s 
suggestion is meritorious, since 
registration of such equipment has 
already been granted in the MTS/ 

WATS area. 10 

19. We reiterate that our concern here 
is the interconnection of private line 
premises equipment without harm to the 
telephone network, and not the apparent 
stand-alone or functional features of 
such equipment or the terminology used 
to describe it. As we indicated early in 
Docket 19528, by affording telephone 
customers more choice in the provision 
and interconnection of terminal 
equipment, the markets for such devices 
have expanded and innovation on the 
part of both telephone companies and 
independent equipment suppliers has 
increased. 11 Consistent with this 


• AIOD is an abbreviation for Automatic 
Identified Outward Dialing. See paragraph 51, 
below. 

10 STC Model 2100 Multiplex Switch. Registration 
No. BB388Q-62598-OT-B, connected via USOC 
RJ21X. 

' * Second Report and Order in Docket 19528. 58 
FCC 2d 736 (1977). 


approach, therefore, we stress that our 
intention is not to preclude the 
registration of any premises equipment, 
provided it satisfies the requisite tests 
under Part 68 and does not otherwise 
present legal or technical 
inconsistencies under the program. 

2. Section 68.3—Definitions 12 

20. Telephone Network: Section 68.3 
sets forth the technical and functional 
definitions of Part 68. It also requires 
alteration and supplementation to 
reflect the incorporation of private line 
services. 

21. Racal-Milgo, a manufacturer of 
modems and other equipment, suggests 
that AT&Ts proposed 5 68.3[o,y], 
Telephone Network, be changed to 
eliminate the phrase, "vulnerable to the 
harms that could be caused by the 
connection of terminal equipment 
thereto." That section would then read, 
"The public switched network and those 
private lines which are defined in 

5 68.2(a) (2) and (3)." 13 Racal-Milgo 
argues that the universe of facilities to 
which Part 68 applies would thus be 
more precisely defined to prevent a 
telephone company from, "as a matter of 
whim," redefining the lines which are 
vulnerable to harm. 14 (Tr. 306) Racal- 
Milgo also suggests that proposed 
§ 68.3[h,x], Telephone Connection, be 
modified to state "telephone network" 
in lieu of "telephone." Thus, § 68.3[q,d], 
Channel Equipment, would read, in part, 
"Equipment in the private line channel 
of the telephone network that furnishes 
4 * $ 68.3[r,u], Private Line Channel, 

would provide " 4 4 4 in furnishing 
private line service from the telephone 
network 4 4 \" AT&T has agreed to all 
these recommended changes. (Tr. 390- 
10. 389-90; AT&T Reply B-8) We believe 
that the instant amendments would lend 
additional consistency to the Part 68 


'•Four seta of rule proposals have been offered in 
this connection by AT&T. The first appeared as an 
appendix to our rulemaking notices. The second 
was submitted on July 30 in response to the 
discussions at the meetings. A third, in the form of 
responsive amendments, was distributed on July 31. 
A fourth was submitted as an appendix to Reply 
comments. As a result of these various revisions, 
two numbering sequences have appeared in 
connection with the definitions of § 68.3. In order to 
provide full cross-referencing, we have included a 
bracketed key after each subsection which 
summarizes the references. The first letter in the 
two-letter sequence relates to the original AT&T 
proposal; the second letter is for all subsequent 
submissions, including the final rules in attached 
Appendix B. 

'• Sections 88.2(a) (2) and (3). in part, define the 
scope of Part 68 and include PBX and similar 
systems. 

14 “Harm" is defined as electrical hazards to 
telephone company personnel, damage to telephone 
company equipment, malfunction of telephone 
company billing equipment, and degradation of 
service to persons other than the user of the subject 
terminal equipment, his calling or called party. 
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proposals before us and we have 
adopted them. 

22. Digital interface: GTE Service 
Corporation and GTE Automatic 
Electric, Inc. (hereinafter GTE) propose 
to include in Section 68.3[s,aaj, Tie 
Trunk Transmission Interfaces, a new 
subsection (4) to provide for means of 
connecting a digital PBX to a T-type 
PCM line without the need to convert 
the signal to its analog form. GTE points 
out that this type of interface is 
currently available and will become 
more prevalent as additional digital 
facilities are established. While further, 
more detailed digital interface 
requirements under Part 68 may be 
developed in the future, GTE urges that 
such interfaces be recognized in this 
proceeding. Finding merit in these 
suggestions, we have incorporated them 
into our rules. 

23. Type B interface: STC proposes 
the inclusion of a complementary Type 
B facility interface in § 68.3[t,f), E&M 
Leads, to reflect the requirements of 
channel derivation devices. AT&T does 
not oppose the need for a Type B 
interface, (Tr. 591) but argues that STC*s 
proposal fails to include a showing of 
consistency with the requirements of 

5 68.308, Signal Power Limitation. (Tr. 
592) 

24. In order to resotve the 
disagreement on the issue of how to 
include the Type B interface in 

S 68.3[t,f], the Bureau asked interested 
persons to address the following 
questions: 

1. Should technical registration 
standards apply as conditions precedent 
to the use of a Type B interface in the 
connection of registered terminal 
equipment? If “yes," what standards 
should be applied? 

2. Are there circumstances or 
conditions under which a Type B 
interface should not be permitted? 

AT&T has responded with a proposed 
amendment (AT&T Comments 3. A-0, 
A-8) to S 68.3[t,f), Definition of E&M 
Leads, which provides that an 
additional Figure 68.3(e)(ii) be included 
to reflect the alternate interface wiring 
configuration. It also suggests changes 
to § 68.302(e)(i), Environmental 
Simulation, and modification of 

5 68.306(a) (4) and (5), Hazardous 
Voltage Limitations. At the same time, 
AT&T expresses concern that the Type 
B interface might be used for PBX tie 
trunk connections, which it asserts 
would exceed the contemplated range of 
application proposed by STC. (AT&T 
Reply 10) GTE, for its part, questions the 
utility of the Type B interface, suggesting 
that the point of demarcation between 
premises equipment and the network 


would be defeated. (GTE Comments 2) 

In response, STC argues that there is no 
justification for limiting the Type B 
interface to certain channel derivation 
devices (STC Reply 3) and urges that the 
Type B “mirror** interface be accepted 
for purpose of registration in the same 
fashion as the Type A interface. 

25. AT&T has offered no technical 
support for its position to restrict the 
application of the Type B interface to 
less than all available E&M tie trunk 
services. Indeed, AT&Ts final proposed 
definition of E&M Leads, discussed in 
greater detail below, specifically 
includes all Type I and II E&M Leads 
applicable to tie trunk type ports 
without limitation. It would appear that 
AT&T is concerned that it may face 
requests for connection of premises 
equipment registered with Type B 
interfaces to tie trunk services 
previously connected only through Type 
A interfaces. Nonetheless, absent a 
detailed showing that such a potential 
problem exists, or is reasonably likely to 
occur, we cannot conclude that there is 
justification for restricting STC or 
others* registration or connection of 
Type B premises equipment to only 
channel derivation devices. 15 With 
regard to GTE’s concern about interface 
demarcation, we believe that STC*s 
comments adequately clarify the matter 
by explaining that it is strictly terminal 
equipment for which registration is 
intended. Accordingly, the Type B 
interface rule amendments proposed by 
AT&T [AT&T Reply B-4, B-26, B-30). 
which do not suggest limitation in the 
application of the Type B interface, will 
be adopted. 

26. E&M Leads: AT&T proposes to 
define E&M Leads, Section 68.3[t,f| as 
“terminal equipment leads at the 
interface, other than telephone 
connections and auxiliary leads, which 
are to be connected to channel 
equipment solely for the purpose of 
transferring supervisory signals 
conventionally known as Types I and II 
E&M * * *“ and would include 
reference to a schematic diagram 
illustrating the receive and transmit lead 
configurations. AT&T would limit the 
application of these leads, however, to 
tie-trunk type ports. 16 

27. During the meetings, GTE 
proposed to delete a statement in the 
definition which provides that these 
leads apply only to tie-trunk type ports. 
In this regard, GTE purports to find no 
need to limit the definition of E&M leads 
to tie-trunks, noting that E&M circuitry 
is used on other services, such as FX. 


14 See paragraph 19, above. 

“See. AT&T* “Proposed Changes and Selected 
Changes of Others/* July 30,1979. 


(Tr. 697) AT&T opposes this proposed 
deletion, however, arguing that while 
there are other types of E&M leads, the 
rules proposed are intended to recognize 
only this type. (Tr. 701) 

28. In order to obtain additional 
information on this issue, the Bureau 
sought comment on the following 
questions: 

1. Should the proposed definition of 
E&M leads refer to tie-trunks to the 
exclusion of other services, such as FX? 

2. If the proposed definition of E&M 
leads were to include other services. 
e.g. r FX, how should those other services 
be referenced or identified? 

3. Does extension of the proposed 
definition of E&M leads to include other 
services create any inconsistency with 
other limitations or procedures in 
AT&T’s proposals? 

Both AT&T and GTE have commented. 
AT&T claims that revision of $ 68.3[t,f] 
to include services other than tie trunk 
type interfaces would require 
modification in associated references to 
simulator circuits and longitudinal 
balance test requirements. (AT&T 
Comments 4) Moreover, AT&T points 
out that it does not now offer FX service 
in conjunction with E&M leads, and has 
not received any demands for it. [AT&T 
Comments 3-4) GTE, on the other hand, 
states that E&M leads have been used in 
connection with FX service and urges 
that no inconsistency with the proposed 
private line rules would be created by 
deletion of the subject sentence. (GTE 
Comments 2-3) GTE also expresses the 
view that E&M Leads should define a 
circuit function or characteristic, not an 
application of that function or 
characteristic. [Ibid] 

29. As we understand it, AT&Ts 
intent in urging limitation of the E&M 
lead definition of § 68.3[t,f] to tie trunk 
type ports is to assure that connection of 
registered premises equipment will be 
made only to services or arrangements 
that have been fully evaluated 
technically. By eliminating the tie trunk 
limitation, registered premises 
equipment with E&M leads could be 
connected to FX service ports. The 
record does not convince us that GTE's 
proposal would result in harm to the 
network or subject AT&T to the 
interconnection of “unevaluated" 
arrangements. Accordingly, S 68.3[t,fJ is 
amended to reflect GTE’s proposal. 

30. Off-premises loop simulator 
resistance . AT&T proposes to amend the 
off-premises loop simulator, Figure 
68.2[v,f], to include various classes of 
loop test resistance. These classes, in 
conjunction with conditions of 
equivalent loop voltage, represent the 
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various operating parameters of such 

circuits. 

31. At the meetings. GTE 
recommended modification of the table 
containing the classes of loop resistance 
to reflect its view that manufacturers 
should not be limited to R L = 1800 Ohms 
under Class C, Condition 1. GTE 
asserted, in effect, that it is possible that 
loop resistances of greater than 1800 
Ohms will be encountered. (Tr. 704-6) 
Although AT&T reserved further 
opportunity to clarify this point (Tr. 706), 
it provided no additional comment or 
material. Under these circumstances, 
therefore, the Bureau sought comment 

on the following questions: 

(1) With regard to the proposed table 
in Figure 68.3(a) shown in AT&T's July 
30,1979 revised proposal, what is the 
recommended maximum R L that should 
be specified under Class C, Condition 1? 

( 2 ) If a line circuit is constructed 
displaying an R|. greater than the 
maximum proposed above, how should 
the table associated with the above 
figure be amended to permit such a 
variant? Should the specification be 
open-ended, have no R L maximum? 

32. In its comments, at pp. 4 - 5 , AT&T 
states that it would not oppose new OPS 
classes based on different terminal 
equipment design conditions. GTE 
reiterates that R L of some PBXs may be 
as high as 2000 Ohms, but urges that a 
design which is less than this should not 
be forced to test to a limit which is 
beyond the stated loop resistance limit 
of the PBX. (See Comments 3-4.) GTE 
also suggests the adoption of two notes 
to the Figure, which AT&T does not 
oppose: 

1. Means shall be used to generate, at 
the point of tip (T OPS) and ring (R OPS) 
connections to the PBX, the range of 
resistance and impedance which are 
employed by the illustrative circuit 
depicted above. 

2. In the longitudinal balance 
limitations. Section 68.310, the use of the 
"dc component of the line simulator" is 
specified. In such case, components R 
and C, above, shall be removed. 

In its reply, GTE offers, as an alternative 
to (R*+R L )=R mjtt (the maximum stated 
loop resistance capability of the PBX), 
the addition of Classes D and E to 
accommodate designs said to be used 
currently by its operating companies. 17 


"See GTE’* Reply. Attachment A. which offers 

the following: 


Class D 

Class E 

\ to 1200 

- 800 to 2000 

Rl tp 1800 

R L - 800 to 3300 


33. AT&T, in turn, offers a detailed 
analysis in support of the three classes it 
proposes in Figure 68.3(f). (AT&T 
Comments, Appendix B.) Among other 
things, the analysis reveals that a 
current of 16mA, derived from situations 
involving loop signalling repeaters 
(LSR), 18 is required for all condition 1 
OPS loop circuits. For such a current 
limit, AT&T argues that the maximum 
loop range within LSR, Class C. is 1600 
Ohms, plus a repeater resistance of 200 
Ohms, or 1800 Ohms. For Condition 2 
circuits, the equivalent loop range with 
an LSR and its associated resistance is 
3300 Ohms. Absent comparable analysis 
and support date for each of GTE's new 
classes, the Bureau concluded that a 
decision could not yet be reached. 
Accordingly, it directed a letter to GTE 
on October 31.1979 in which the 
following questions were posed: 

1. Regarding Classes D and E of the 
matrix associated with figure 68.3(f), 
what are the minimum and maximum 
currents and voltages that underlie the 
condition 1 and 2 tests? 

2. What loop resistances are 
presupposed for the loops associated 
with Classes D and E? 

3. What related resistances should be 
associated or included in proposed 

§ 68.308(b)(7)(ii)(c) to be consistent with 
the resistance ranges and current 
minimum of Classes D and E? 

34. In its response GTE urges that a 
footnote be added to Figure 68.3(f) to 
reflect that 16mA does not establish an 
operational requirement on OPS line 
circuits. Such a footnote, GTE claims, 
would also assure consistency with 

S 68.308(b)(7)(ii)(c). which specifies the 
current required at an OPS interface 
during the talking state. 19 GTE also 
states that its additional OPS classes, 
which have been revised, 10 are justified 
on the basis of terminal equipment 
designs which are different from those 
of AT&T. GTE concludes with the 


'• Station equipment loops typically require a 
minimum of 20mA. 

'•Section 6S.308(b)(7)(ii)(c) provides that, except 
for Class A OPS interfaces, the DC current into the 
OPS line simulator circuit must be at least 20mA for 
the following conditions: [Revised to include 
Classes D and E. as proposed by GTE.) 



*2 * *1- 

Condi tier 

CU»* S 


CImi D 

t 


555 

T553 

1355 

1355 


T855 

2500 


Jooo 


10 GTE’s revised Classes D and E are as follows: 


Condition 

Class D Class C 

1 

R to 1200 

R - 800 to 2000 

2 

800 to 23to 

1200 to 3^00 


prognosis that industry standards for 
different classes of OPS line circuits will 
be agreed upon in one or two years. 

35. As we understand it, the purpose 
of OPS classes is to provide 
manufacturers with the resistance 
ranges and conditions under which their 
equipment must be designed to operate. 
The problem is that the resistance 
ranges proposed by AT&T and GTE are 
not the same. Each recognizes Classes 
A, B, and C, but GTE also offers Classes 
D and E. Apparently, GTE utilizes 
equipment designs that offer the 
capability of serving, with adjustment, 
certain particularly long OPS loops. 
AT&T, on the other hand, has 
standardized its equipment to require 
just three classes. We do not view these 
differences as incompatible, however. 
Under new registration processing 
procedures, OPS terminal equipment 
will be required to "qualify" for one or 
more classes of operation. Such 
"qualification" will be ascertained 
during pre-registration testing, and 
specified in the application for 
registration. Equipment which qualifies 
for one or more OPS classes will be 
assigned a registration number that 
reflects those classes. 21 Equipment 
registered for an OPS class not 
recognized by the serving telephone 
company will not necessarily be 
connected. In order to finally resolve 
this issue, within 12 months of release of 
these rules amendments, GTE will be 
expected to initiate a rulemaking 
proceeding intended to develop 
universally acceptable OPS class 
standards. If necessary, public meetings 
will be conducted to facilitate the 
establishment of such standards. In the 
interim, parties will be permitted to 
register premises equipment for 
connection to OPS loops as we have 
specified. 

38. Equipment of a type lawfully 
connected to the suitable OPS class 
prior to the effective date of the rules we 
adopt here will continue to be 
connectable until the "register-only" 
date, without registration—but only to 
those OPS classes the carrier would 
recognize if the equipment were 


•'Moreover. $ 68.106(e) will require that 
customer* who intend to connect to OPS facilities 
inform the telephone company of the OPS class for 
which the equipment is registered and connection is 
desired. Where equipment is qualified for more than 
one class, only that class for which connection is 
desired need be reported. Any wiring or switching 
of the equipment needed to select the required class 
should be performed by authorized personnel. 
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registered. In view of the procedure we 
have outlined here, we believe adoption 
of the OPS classes proposed by both 
AT&T and GTE is appropriate. 

37. With regard to GTE’s suggestion 
that a footnote be included in figure 
68.3(f) to remove the 16mA requirement 
for non-LSR applications, it would 
appear from GTE’s own analysis that at 
least 16mA is available under both 
additional OPS classes. Accordingly, we 
see no reason to remove or limit the 
applicability of the 16mA minimum 
current requirement. As to 

§ 68.308(b)(X)(ii)(c), we will accept 
GTE’s addition of Classes D and E to 
maintain consistency with Figure 68.3(f). 

38. 600 v. 900 Ohms: In its comments, 
GTE reiterates its earlier proposal that 
R»=600 or 900 Ohms in Figure 68.3(f).” 
In reply, AT&T emphasizes the 
advisability of retaining 600 Ohms as 
the simulator resistance for reasons of 
integrity of industry standardization, 
though it does not oppose registration of 
900 Ohm premises equipment. GTE, in 
turn, offers a note to its proposed Figure 
68.3(f) to provide, ’’When Fig. 68.3(f) is 
used for testing 900 Ohm impedance line 
circuits, the values as specified in these 
Rules for 600 Ohm OPS line circuits are 
applicable." (GTE Reply Attach. A) 
AT&T, for its part, terms this note 
"unnecessary." (AT&T Reply A) 

39. We understand GTE's proposed 
note as an attempt to reconcile the 
effects of the impedance mismatch 
caused by terminating a 900 Ohm device 
in a 600 Ohm simulator circuit. When a 
device which has been tested and 
adjusted under mismatch conditions for 
the maximum levels specified in Part 68 
is connected to a circuit terminated in 
the correct, />., matched, impedance, 
the resultant power transfer of the 
device to the circuit will be higher. It is 
possible that this higher power transfer 
may violate certain Part 68 level 
standards. See Section 68.308. The 
extent of the impedance mismatch will 
determine the potential power excess. 

At the same time, however, it would 
appear that a 600/900 Ohm mismatch 
would cause, assuming zero line loss, a 
difference in power transferred of only 
about .17dB. M We consider such a 
difference de minimis. A more 
significant factor would arise from use 


"American Petroleum Institute (API) and United 
Telecommunications Counsel (UTC) agree with 
GTE. See API Reply 9; UTC Comments 18. 
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of a power meter with an internal 
termination impedance different from 
the impedance of the circuit or 
equipment under test. 14 However, this 
difficulty, which could be readily 
avoided by measuring voltage and 
calculating the circuit power, should not 
confront those properly qualified to 
perform technical registration 
procedures. In short, testing 900 Ohm 
equipment on the 600 Ohm OPS 
simulator of proposed Figure 68.3(f) 
would not cause inaccuracies 
sufficiently detrimental to warrant rule 
revisions or special instructions to 
testing engineers. We thus conclude that 
there is no need for GTE’s proposed 
note in the OPS simulator to permit 
testing of 900 Ohm premises equipment. 
Accordingly, GTE’s proposal is rejected. 

40. AC component in the talking 
battery: The Bureau asked interested 
persons to offer their views as to the 
specific level of AC voltage that should 
be permitted in the off-premises station 
talking battery ($ 68.306(a)(6)(i)).**In its 
rule proposals, AT&T has required that 
the talking battery applied by the PBX to 
OPS interface leads for supervisory 
purposes, among other things, "not have 
a significant ac component." During the 
public meetings. AT&T indicated that it 
was concerned with interference caused 
by AC developed with ringing 
generation, but did not yet have a 
definite figure to propose. (Tr. 147) 

41. In response to the Bureau’s 
inquiry, AT&T offers the following 
footnote to S 68.306(a)(6)(i): 

‘The ac component should not exceed 5 
Volts peak, where not otherwise controlled 
by ( 68.308.” 

It would therefore appear that proposed 
SS 68.306(a)(6)(i), (a)(4) and (a)(5) also 
require such a footnote, since they, too, 
include references to ’’insignificant’’ 
voltage components.” Accordingly, we 
have incorporated AT&T’s AC 
component limit and a corresponding 
DC limit as footnotes to $ 68.306. 

3. Conditions on Use /§ § 68.100 and 
68.110) 


u For example, using figures from footnote 20. 
assuming a meter internally terminated in 600 Ohm. 

( 4 )» 


600 

10 log_—-19108 

(.5)’ 

600 

"In the attached Appendix B. proposed 
} 68.306(a)(3)(i). (a)(1). and (a)(2) are numbered 
6 68.30fi(a)(6)(i). (a)(4). and (a)(5). respectively. In 
the discussion, the latter numbers are used. 
m Id 


42. Sections 68.100 et seq. concern the 
conditions of use of terminal equipment. 
They include a general statement 
affirming the connectability of terminal 
equipment to the telephone network 
(68.100), various provisions for means of 
connection (68.104), required notification 
to the serving telephone company 
(68.106). incidence of harm (68.108), and 
compatibility of the telephone network 
to terminal equipment (68.100). 

43. Section 68.100: During the 
meetings, the Bureau questioned AT&T’s 
purported meaning of "(or similar)" in 

§ 68.2(a)(3), Scope, insofar as it might 
affect the conditions of connectability of 
terminal equipment to the network 
under 5 68.100. 17 (Tr. 79-8) It later 
became clear that this phrase was not 
intended to restrict the nature of 
premises equipment that can be 
registered and directly connected. AT&T 
stated, for example, that key systems 
are within the ambit of "similar." (Tr. 76) 
Moreover, "similar" has been used by 
the Common Carrier Bureau in the 
registration of multifunction systems 
and other hybrid key systems classified 
as multifunctional, a9 well as KTS 
systems. Under these circumstances, we 
are satisfied that AT&Ts statements 
remove the possible inference that 
"similar" was intended as a term of 
limitation. 

44. In order to adapt the text of 

5 68.100 to reflect the lawful connection 
of premises equipment to private lines, 
AT&T proposed the following addition: 

'Terminal equipment may be directly 
connected to the public switched telephone 
network and to those private line services 
included in § 68.2(a)(2). In addition. PBX (or 
similar) systems may be directly connected to 
those private line services included in 
S 68.2(a)(3)” (Emphasis added.) 

Racal-Milgo urges that { 68.100 remain 
as is [i.e., without AT&T’s proposed 
addition) in order to avoid possible 
confusion on the meaning of private line. 
(Tr. 521) AT&T has not replied to Racal- 
Milgo. (See Tr. 522-3) 

45. In view of our discussion in 
paragraphs 9 and 10 above, with regard 
to future expansion of private line 
services subject to Part 68 by 
rulemaking, Racal-Milgo’s concern for 
potential confusion arising out of 
AT&T’s proposed addition to $ 68.100 
now seems moot. However, in the 


11 The question was originally raised in footnote 9 
of Order 79-344. which states. ‘This is AT&T* 
proposed definition of Category III services. It 
should be noted that this language would appear to 
restrict ‘interconnection’ solely to ‘PBX or similar 
systems, and not encompass key telephone and 
other communications systems (e.g.. radio)." 
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interests of improved draftsmanship, we 
shall on our motion add “registered or 
grandfathered” at two points in the 
proposed language of the section: 

In accordance with the rules and 
regulations in Subpart B of this Part, 
registered or grandfathered terminal 
equipment may be directly connected to the 
public switched telephone network and to 
those private line services included in 
§ 68.2(a)(2). In addition, registered or 
grandfathered PBX (or similar) systems may 
be directly connected to those private line 
services included in Section 68.2(a)(3). 
(Emphasis added.) 

By this change, we believe § 68.100 will 
more closely track § 68.2 and the intent 
of the Part 68 program generally. 

46. Section 68.110: During the 
meetings, Manufacturers cited the 
problem of simultaneously designing 
equipment for non-uniform circuit levels 
on long and short-haul circuits. It 
proposed a new subsection (c) to 

§ 68.110 which would assure end-to-end 
VNL + 2S + 2S Plan implementation on 
all private lines, independent of circuit 
length. (Tr. 640-41) The proposed 
addition would read as follows: 

PBX (or similar) systems, registered 
pursuant to f 68.2(a) (2) and (3). shall be 
connected to private line facilities meeting 
AT&T Long Lines or equivalent transmission 
loss objectives, employing the VNL + 2S + 

2S Plan, end-to-end. where appropriate. On¬ 
site equipment modifications, adjustments, or 
the addition of adjuncts may be made by the 
manufacturer or its authorized representative 
where necessary to achieve the equivalent of 
such VNL + 2S + 2S transmission objective 
without affecting the registered status of the 
system. (Handout by Manufacturers. July 30. 
1979) 

Manufacturers also express apparent 
concern about the obligation of 
telephone companies to cooperate 
during installation, modification, or 
adjustment of registered private line 
premises equipment. For the reasons 
discussed below, Manufacturers' 
proposal will be rejected. 

47. The VNL Plan and PUB 43201: 
Under AT&T’s Via Net Loss (VNL) + 2S 
+ 2S Plan, a switchable, i.e., removable. 
2 dB pad is designed into each end of 
most tandem private line circuits. In a 
tandem PBX network, for example, the 
pads are inserted at each end of the 
circuit so that the total transmission 
level point loss consists of the 
cumulative losses normally attributable 
to transmission equipment and facilities, 
or VNL, plus 4 dB. (The 2 dB pads at 
each interceding PBX leg will have been 
switched out.) The VNL + 2S + 2S Plan 
has been described as a technical 
program intended to produce the lowest 
circuit loss consistent with satisfactory 
echo performance, and aid facility 


planning for private line services. u 
AT&T’s technical publication. PUB 
43201, Table F, provides VNL design 
objectives for tie trunks—except for 
nontandem (typically short-haul) 
circuits, where no VNL requirement is 
mentioned. It is this exception which 
seems to cause Manufacturers' concern. 

48. AT&T stated in the informal 
meetings that it plans to modify its PUB 
43201 so that non-tandem, short-haul 
trunks will no longer be exempt from the 
VNL + 2S + 2S Plan. It stated that any 
information that is inconsistent with 
VNL + 2S + 2S will be in fact changed 
“as appropriate" well before the 
register-only date. (Tr. 650) In our view, 
this commitment, on which we will rely, 
appears adequate to relieve 
Manufacturers' concern regarding short- 
haul versus long-haul VNL Plan 
implementation. See Tr. 373. 

49. We also note that GTE does not 
favor universal application of the VNL 
Plan to, for example, off-premise 
stations, where it asserts a 5dB loss is 
frequently acceptable. (Tr. 648) We will 
leave the details of specific level 
coordination to the parties pursuant to 

S 68.110(a), which requires full telephone 
company cooperation to permit terminal 
equipment to operate in a manner 
compatible with existing facilities. Thus, 
GTE is free to arrange alternate loss 
levels for OPS, provided such practices 
do not impede the implementation of the 
private line amendments to Part 68. The 
language and intent of § 68.110(a) also 
assures Manufacturers that equipment 
designed for VNL + 2S -f 2S systems 
will not necessarily face registration 
impairment as a consequence of such 
design. In view of the foregoing, we 
reject Manufacturers' proposed addition 
of subsection (c) to $ 68.110. 

4. Section 68.222—AlOD Trunk and 
Station Number Verification 

50. An AIOD (Automatic Identified 
Outward Dialing) interface is used to 
provide a telephone company’s 
automatic message accounting 
equipment with the identity of stations 
originating toll calls through customer- 
provided PBX-type equipment. AT&T, 
concerned about correct customer toll 
billing, proposes S 68.222 to create a 
verification procedure to assure 
technical qualification and identity of 
those responsible for installation of or 
subsequent change to, customer- 
provided AIOD equipment. 


*• Under the Plan. VNL adjustments remain under 
telephone company management The +7. —16 dB 
tie trunk services leave VNL to the customer. This 
service will fsce attrition as CDQs. which serve as 
the interface, are replaced by registered premises 
equipment that utilize lossless or CTS interfaces. 


51. Harm versus service difficulty: 
There is a preliminary question as to 
whether AT&T’s proposal is proper 
subject matter in this proceeding since, 
as suggested in the notice of proposed 
rulemaking, § 68.222 may relate more 
closely to potential service difficulty 
than network “harm." (As defined in 
existing § 68.3(c). 29 “harm" includes 
malfunction of telephone company 
billing equipment, degradation of service 
to persons other than the user of the 
terminal equipment, his calling or called 
party.) The threshold issue, then, is 
whether billing errors caused by 
improperly installed or maintained 
customer-provided AIOD equipment fall 
within the meaning of “harm" as 
contemplated by § 68.3(c). 

52. Where two or more PBXs are 
served by the same telephone exchange, 
a miscoded AIOD station code can 
cause incorrect customer billing. A 
customer’s statement might include calls 
not placed, exclude calls made, or 
misassign calls within a PBX. We 
believe that either of the first two of 
these types of erroneous billing 
constitutes a “malfunction" of the 
telephone company billing equipment 
and thus “harm" within the meaning of 
Part 68. Billing errors occurring solely 
within a PBX, by contrast, would not 
appear to constitute “harm" to the 
network in our view. Rather, they would 
seem to create an internal, 
administrative problem for the customer, 
and not harm as used in Part 68. 

53. In any event, we prefer to avoid 
the complication which would result, if 
we were to encourage AIOD equipment 
installers to determine ahead of time the 
number of PBXs associated with a 
telephone exchange in order to ascertain 
the type of potential billing error and, 
thereby, decide whether there is “harm." 
We prefer a more generalized and 
practical solution which recognizes that 
all or most exchanges serve more than a 
single PBX. It is our view that the 
verification procedures offered by 
AT&T’s proposed $ 68.222 offer, in 
principle, just such a solution. In the 
short term, compliance with the 
provisions of $ 68.222 will assure 
availability of personnel information so 
that appropriate equipment adjustments 
may be quickly effected; in the long run, 
it will provide a reasonable means of 
reducing the likelihood of miscoded (or 
“malcoded") AIOD sequences. 

54. Section 68.222: As noted, there are 
several areas of dispute among 
participants in connection with 
proposed § 68.222. GTE expresses 
concern on behalf of independent 
telephone companies that the 


* Renumbered as S 68.3(g) in Appendix & 








20838 


Federal Register / Vol. 45, No. 63 / Monday, March 31, 1980 / Rules and Regulations 


requirement in subsection (a)(1) for 
number verification at the AIOD data 
channel interface suggests the need for 
specialized test equipment To remedy 
this potential problem, GTE suggests the 
inclusion of a requirement that die 
serving central office accomplish AIOD 
system testing at installation. (Tr. 521- 
22) In fact AT&T has agreed with a 
revised proposal by GTE that the 
requirement for number verification at 
the AIOD data channel interface be 
deleted entirely. (Tr. 698) Our proposed 
rules reflect this resolution. 

55. The General Services 
Administration questions the reference 
in S 68.222(a) to only 4-digit coding, 
since they are planning S—digit systems 
that may find later AIOD application. 
AT&T responds that the 4-digit coding 
format reflects the industry standard at 
this time and that alternate 
arrangements should be handled in an 
industry forum. (Tr. 523-25) It also 
implies that later rule amendments 
would be the preferred approach to such 
expansion. It is not clear from the record 
which rules, if any, would require 
amendment to accommodate 5-digit 
coding. Absent a closer examination of 
the system GSA is contemplating, and 
without a better understanding of the 
practical problems attendant telephone 
company adoption of alternate coding 
sequences, we prefer, for now. to limit 
the reference in proposed $ 68.222(a) to 
4 digit coding. 

56. The documentation procedures in 
proposed g 68.222(d) have also 
engendered considerable comment. 
Specifically, that section sets forth the 
submission requirments for verification 
of AIOD trunk and station installations. 
NATA finds the requirements 
unnecessary because the underlying 
equipment is already registered. It 
suggests that the entire section be 
integrated into S 68.215 (premises 
wiring). (Tr. 402) NATA and RCA 
Service Company (RCA) also fear that 
the proposed AIOD affidavit submission 
will delay and confuse customers, who 
would then be forced to coordinate 
appropriate document preparation 
procedures. (Tr. 527-9, 543-4, 616-7) 
Continental Telephone Service 
Corporation observes in this regard that 
industry's difficutly with satisfying 
affidavit requirements stems simply 
from lack of familiarity with the rules. 
(Tr. 618). 

57. Apparently drawing on $ 68.215(e), 
which requires similar documentation 
procedures in connection with premises 
wiring, GTE supports AT&T's $ 68.222 
proposal. It contends that the affidavit 
procedure is not burdensome and has 
not caused administrative problems. (Tr. 


528-9) Manufacturers, however, believes 
that the affidavit procedure U9ed in 
connection with S 68.215(e) is falling into 
disuse with the advent of hilly protected 
PBX and KF key systems and is 
therefore not "advisable" for AIOD 
verification. Manufacturers also notes a 
distinction between the need to file an 
affidavit to protect against premises 
wiring harms, and mere notice to the 
telephone company. 

58. At the outset, we recognize that 
AIOD installation is unique in that the 
network harm and service difficulties 
discussed above may occur despite 
correct electrical connection and 
apparently "normal" equipment 
operation. As a separate matter, from an 
enforcement point of view, notice to the 
telephone company regarding persons 
responsible for AIOD installation and 
verification testing may well serve as a 
deterrent to negligent coding of trunks 
and stations. 30 Therefore, some 
verification procedure to furnish both 
private line subscriber and carrier with 
reasonable assurance of proper 
installation and minimal likelihood of 
harm seems warranted. 

59. The specific benefits derived from 
AT&T's affidavit proposal must be 
weighed against its asserted 
inconvenience to installation personnel 
and others responsible for its 
administration. While the procedure 
proposed by AT&T would provide such 
assurance, we question whether notice 
by affidavit is in fact necessary, given 
the relative complexity of its 
requirements, the administrative burden 
on all parties involved, and our general 
preference against excessive paperwork 
burdens. On balance, we agree with 
Manufacturers that oral notification to 
the telephone company of compliance 
with the provisions of § 68.222 would 
suffice. Thus, upon completion of AIOD 
installation, the installation supervisor 
will be required to notify the telephone 
company that § 68.222(a) verification 
tests have been performed. The 
supervisor will provide his or her name, 
business address and business 
telephone number, the date of the tests, 
and the date when AIOD service 
involving the trunks and station 
numbers verified will begin. We have 
modified the proposed subparagraphs of 
S 68.222(d), (now entitled Verification 
Procedure) to reflect these revised 
information requirements. 

60. It is possible, of course, that as 
experience with these new rules 


“If the telephone company were to have on 
record the installation supervisor's name, it would 
have the opportunity to consult or seek technical 
assistance in the event of service difficult. This in 
turn might reduce the potential for termination of 
service under ( 68.108 of the rules. 


develops, an even more simplified 
procedure may become advisable. For 
now, however, adopting the procedures 
proposed here by AT&T, as amended, 
strikes us on balance as being in the 
best interests of the program. In short 
we conclude that an oral notification 
requirement will provide the necessary 
assurance of billing equipment integrity, 
and prevention of "harm" to the 
network. Accordingly, we will adopt 
§ 68.222, as amended, and associated 
S 68.106(d) a9 proposed. 11 

5 . The Technical Sections 

61. At the meetings, AT&T presented 
its technical proposals in connection 
with § § 68.302 through 68.312 on a 
section-by-section basis. Following 
discussion, the majority of proposals 
were found acceptable by die 
participants. There were, however, a 
number of underlying issues on which 
agreement could not be readily 
achieved. During the formal period, 
several parties offered valuable 
supplementary comments on these 
issues and, in addition, raised matters 
not previously examined. The following 
discussion addresses these matters. ss 

62. Rule relaxation: In general. 
AT&T's metallic and longitudinal rule 
proposals represent a relaxation in 
standards. In other words, they reflect a 
recognition that in certain frequency 
ranges the telephone network loops are 
not as susceptible to crosstalk and other 
forms of interference as once contended. 
(Tr. 33-4). For example, in existing 

S 68.308(c) (longitudinal voltage except 
during network control signalling) a 53 
dBV limit is applied to the longitudinal 
voltage measure in the 400 Hz to 4 kHz 
band, after weighting according to 
Figure 68.308. Under proposed 
S 68.308(d) (longitudinal voltage in the 
100 Hz to 4 kHz frequence range), the 
weighted limit is increased to —30 dBV. 
a somewhat relaxed standard. 33 AT&T 
also proposes that $ 68.302(g), failure 
modes resulting from the application of 
metallic and longitudinal surges, not 


41 UTC suggests in this regard an amendment to 
proposed | 68.222(c) (Supervision) which would 
permit licensed professional engineers to perform 
supervision or control of AIOD installations. (Tr. 
528-7. UTC Comments 16) ATftT agrees with this 
proposal, and we concur in it as well. Hence, for 
reasons of consistency with exisUng | 68.215(c)(4). 
we also adopt UTC's addition as new subsection 
(c)(3) of f 68.222. 

44 We note that several matters of relatively minor 
import were resolved without separate discussion. 
All views and arguments have been fully 
considered, however. 

“The proposed weighting function reflects a 6 dB, 
rather than 10 dB, per octave function, which AT&T 
claims is easier to implement (Tr. 27) Also, we 
leave the burden of conversion of dBV to dBM to 
those preferring such alternate reference levels. (See 
UTC Comments at 20.) 
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apply to E&M leads because longitudinal 
imbalance is not relevant to leads that 
are DC grounded or terminate in an 
isolation coil. (Tr. 82). 54 

63. Hazardous voltage: GTE suggests 
that proposed subsection (d) of § 68.306 
(Ringing sources) permit up to 375 Volts 
peak-to-peak and 250 Volts peak-to- 
ground to reflect the EIA Standards 
Proposal No. 1285-A, Issue 4, May 1979, 
Section 4.8.2.1 (Tr. 242) Moreover, during 
the meetings an EIA representative 
pointed out that Standards Proposal No. 
1285, a compatibility standard, is not 
universally accepted by the telephone 
industry. (Tr. 551) AT&T explained in 
response that its proposed 300/200 Volt 
requirements are derived from current 
EIA safety criteria and should thus be 
adopted. AT&T also refers us to 
preliminary EIA Standards Proposal No. 
1361, a later proposal which specifies 
300/200 Volts as a safety standard. 

AT&T indicates that the higher voltages 
urged by GTE would lead to gas tubes 
flashing over (Tr. 548), though it could 
not respond to UTC’s question as to 
where such a problem has occurred in 
the past (Tr. 553) 

64. In view of the tentativeness of the 
EIA compatibility proposal and the lack 
of substantiation by GTE for a need to 
adopt its higher ringing source limits, we 
find the proposed changes without 
merit. Accordingly, we conclude that the 
more conservative proposal offered by 
AT&T should be accepted under these 
circumstances. 

65. OPS ringing: RCA offers the 
following revisions to subsection (ii) of 
AT&T’s proposed S 68.306(a)(6). Off 
Premises Station Voltages: 35 

Ringing signals applied by the PBX (or 
similar systems) to OPS interface leads shall 
be applied for the purpose of station alerting 
only, and shall comply with requirements in 
(d) below.*Ring conductor and return on an 
“R" conductor or ringing voltage may be 
applied to “R" conductor and return on *T” 
conductor. This is known as bridged ringing. 
(See Tr. 618-19) 

The purpose of this revision, 
according to RCA, is to permit ringing in 
other than ring and ground (tip) 
configurations. RCA also provides a set 
of schematics illustrating four such 
ringing applications. 

66. AT&T objects to the first two 
illustrative schematics because AC and 


14 AT&T* final set of proposed rules (Appendix B 
of its Reply) failed to reflect this proposal. 
Accordingly, we have implemented on our own 
motion the appropriate notation at the end of 
$ 6&302 of our Rules. See Appendix B. 

“Materials submitted by RCA. July 30.1979. (In 
this and other earlier proposals the subsection was 
designated (a)(3)). 

“Subsection (d) relates to ringing source 

restrictions. 


ADC are applied on opposing 
conductors, e.g., 20 Hz on the ring (R) 
and —48 Volts on the tip (T), which 
would not necessarily produce tripping 
in the event of an inadvertent short to 
ground on the AC side. (Tr. 619) It does 
not support the third schematic either 
because, although there is a ground lead, 
the tip lead is not grounded 
(conternunous AC and DC leads 
notwithstanding.) AT&T also opposes 
the fourth configuration, which utilizes 
positive battery on the tip and negative 
battery on the ring, for fear of possible 
electrolysis and resulting damage to the 
telephone company plant. (Tr. 620) GTE 
agrees with AT&T that electrolysis 
could be a significant problem. (Tr. 621) 

67. It is apparent from the record that 
AT&Ts underlying interest is to 
establish and abide by the convention of 
bridging tip and ring, with ringing 
applied to the ring side. See Tr. 624. We 
agree that it would be preferable to 
standardize the OPS ringing application 
in future registered terminal equipment. 
The relatively minor inconvenience 
which we find to be involved is 
outweighed, we believe, by the 
advantages of enhanced safety and 
standardization. We follow that view 
notwithstanding the occasional 
conversions necessitated in the field. 

We therefore reject RCA’s proposed 
alternatives for $ 68.306(a)(6)(ii). In turn, 
until the register-only date set forth in 

§ 68.2(d)(2), as amended, grandfathered 
PBX equipment applying ringing signals 
to OPS interface leads may be 
connected in any existing configuration, 
consistent with local practices and 
requirements. All registered equipment, 
however, must apply ringing voltage 
between the ring conductor and ground 
in accordance with § 68.308(a)(6)(ii). 

5. Sections 68.308(b) (3) and (5)— 
Voiceband Metallic Signal Power 37 

68. Teltone Corporation (Teltone) 
urges amendments to proposed 

§5 68.308(b) (3) and (5), (Voiceband 
Metallic Signal Power), to broaden the 
definition of gain for registered one port 
and multiport terminal equipment. In 
essence, Teltone seeks recognition of a 
need to register equipment that 
amplifies weak incoming signals to 
levels specified in Part 68, viz., — 9dBm. 
(Teltone Comments 1) The rule revision 
proposals include: (a) deletion of 
AT&Ts proposed 5 68.308(b)(3)(i), with 
subsequent (ii) and (iii) changed to (i) 
and (ii). respectively; (b) amendment of 
the maximum allowable net 


37 These section references are to Appendix B of 
AT&Ts Reply to Order FCC 21306. Teltone’s 
original proposals referred to an earlier AT&T 
submission, in then $ 68.308(a). 


amplification matrix of proposed 
§ 68.308(b)(5) to include reference to 
parenthetical note (4) at the 
intersections of OPS-OPS, PSN-OPS, 
OPS-PSN, and PSN-PSN of the matrix; 33 
and (c) replacement of AT&Ts note (4) 
by the following: 

(4) For one multiport use within the 
frequency range of 200 to 4000 Hertz, 
registered terminal equipment and registered 
protective circuitry shall have no adjustments 
that will allow amplification to occur when 
voice signals equal to or greater than — 9dB, 
with respect to one milliwatt, arrive at said 
equipment. Conversely, voice signals that 
arrive at less than — 9dB. with respect to one 
milliwatt, may be amplified to any desirable 
degree to a maximum of 15dB, providing that 
said equipment does not transmit that signal 
to the network at greater than —9dB, with 
respect to one milliwatt. 

69. AT&T asserts that Teltone’s 
objectives can be satisfied without a 
rule change by treating the equipment in 
question as having an internal signal 
source and applying proposed 

SS 68.308(b)(1) (i) and (ii). (AT&T Reply, 
pp. 12-13.) AT&T also argues that since 
some private line interfaces have 
different specified maximum internal 
signal power levels, (e.g., — 15dBm for 2- 
wire and 4-wire lossless, and — 19dBm 
for 4-wire conventional terminating set 
(CTS) interfaces) the -9dBm level 
referred to in Teltone’s note (4) is 
incorrect. 

70. We find Teltone’s suggested 
amendment to have merit. With 
adoption of Teltone’s proposals, the tie 
trunk internal signal source power 
limitations of subsection (b)(l)(ii) would 
remain fully applicable. However, 
Teltone’s proposed note (4) exception to 
the net amplification limitations 
between OPS-OPS. PSN-OPS, OPS- 
PSN, and PSN-PSN ports would violate 
the —13dBm level specified for all OPS 
ports in subsection (b)(l)(iii). Thus, we 
conclude that the principle amendment 
Teltone seeks will be retained and, at 
same time, the absolute level limitations 
proposed by AT&T for all applicable 
services will be preserved by the 
following revision: 

[5] registered terminal equipment and 
registered protective circuitry may have net 
amplification exceeding the limitations of this 
subsection provided that, for each network 
interface type to be connected, the absolute 
signal power levels specified in this section 
are not exceeded. 


M ln order to preserve AT&Ts previously 
proposed note (4) concerning compression 
techniques, Teltone’s revision will be designated 
note (5) in attached Appendix B. 
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Accordingly, we will adopt Teltone's 
proposed revisions to § 68.308(b), as 
revised. 39 

6. Standard Plugs and Jacks—Subpart F 

71. During the meetings, 
Communications Certification 
Laboratory offered its private line plug 
and jack proposal (RM-3334). Comments 
were made by UTC on grounding, (Tr. 
577) and STC on Type A and B interface 
Interconnections. (Tr. 579-80) 

72. Despite those contributions, we 
are still not satisfied that the record 
provides us with sufficient information 
to promulgate specifications concerning 
means of connection of the various 
types of private line interfaces. To cite 
but a few examples, we believe further 
Information is required on the following 
matters: The Type B wiring interface; 

MR and AIOD 25 line bridged 
arrangements; and single and multiple 
line bridged 4-wire exchange T/R, Tl/ 

Rl jacks. 

73. Our regulatory policy with regard 
to means of connection to the telephone 
network was recently articulated in 
Order FCC 79-38, supra at 1834-8, (1979) 
and is currently reflected in 5 68.104(c) 
of the rules. Simply put, it provides that, 
as an alternative to description in 
Subpart F. i.e. by rule, network 
connections may be made through 
standard plugs and jacks described in 
nationwide telephone tariffs. We chose 
in that decision to allow the means of 
connection to be accommodated under 
interstate tariff rather than solely under 
our rules because we felt that our broad 
objectives for “standard” configurations 
could be met more expeditiously. 40 

74. We propose to utilize the tariff 
procedure here as well to provide the 
means of connection between premises 
equipment and the private line services 
referenced in 5 68.2(a)(iii) of Appendix 
B. By separate notice, to be issued 
shortly by the Bureau pursuant to 
delegated authority, further public 
meetings will be scheduled to be 
conducted at Commission offices in 
Washington. D.C., to discuss the plug 
and jack configurations needed to 
implement the private line program. As 


*ln order to preserve AT&T's previously 
proposed note (4) concerning compression 
techniques, Teitone’s revision will be designated 
note (5) in attached Appendix B. 

10 The objectives are: 

a. Any standard configuration adopted must be 
available for nationwide use under a uniform 
nationwide specification which may be relied upon. 

b. Any standard configuration adopted must be 
subject to regulatory review to assure that 
unnecessary cost will not be imposed on the 
ratepaying and equipment-using public. 

c. Any standard configuration adopted must be 
subject to regulatory review for consistency to our 
overall Part 68 policies. 


earlier, the meetings will be conducted 
under the direction of Commission staff. 
We expect the telephone companies to 
respond to the consensus results of the 
meetings by filing suitable revisions to 
their nationwide tariffs within 30 days 
of the conclusion of the meetings. Such 
revisions will also be required to make 
reference to new universal service 
ordering code (USOC) designations. /.e„ 
the sequences of alphanumerics 
identifying the means of connection. 

75. Under normal processing 
procedure*, parties seeking to register 
premises equipment connectable to 
private line services immediately after 
the effective date of the rules we adopt 
here would face rejection of their 
applications for failure to include the 
required USOC designations. In order to 
expedite private line registration, we 
will temporarily relax those procedures 
in one respect. Applications otherwise 
complete will be accepted for filing on a 
conditional basis, and processed to the 
extent possible, notwithstanding 
absence of the USOC designations. As 
USOC designations begin to appear in 
the nationwide tariffs, applicants will be 
expected to immediately submit the 
information needed to perfect their 
applications. After the perfection, 
processing will be completed. 

Other Matters 

76. We turn now to some final issue* 
raised in this proceeding regarding 
implementation. In both its comments 
and reply, UTC urges that the rules 
adopted in this proceeding not apply to 
the specialized systems and 
requirements of the energy utilities. 
Notably, UTC proposes amendments to 
$ 68.2 of the rules which would provide 
for exclusion of Part 68 where an 
installation is under the exclusive 
control of energy utilities. (UTC 
Comments 13-5). API. for its part, has 
expressed the view that there is need for 
(1) re-examination of the matters set 
forth in this proceeding, with issuance of 
additional notice of proposed 
rulemaking to permit fuller opportunity 
for participation; and (2) particular 
consideration of special circuits, 
facilities and equipment required by the 
petroleum, natural gas, and other 
industries (e.g., the utilities). API also 
contends that the inclusion of all private 
line services under the rules proposed 
by AT&T is unnecessary and restrictive, 
preferring instead Commission-proposed 
categories of service, with 
interconnection criteria for each. 
Moreover. NATA generally concurs with 
this position. For reasons which follow, 
however, we find their suggestions 
without merit. 


77. We have just recently expressed 
our views on the general issues of 
exceptions to Part 68. Thus, in Order 79- 
728, released November 14.1979 (CC 
Docket 78-331) we found that exceptions 
to Part 68, other than for the national 
defense or security, are simply not in the 
public interest. For reasons stated there, 
UTC and API’s requests in this 
proceeding must similarly be denied. 

See, in particular, paragraphs 13 to 24 of 
that Order. 

78. API’s and NATA’s suggestion 
favoring Commission-initiated private 
line Part 68 rules, fares no better. As 
indicated, we believe the rules 
implemented here are preferable to 
Commission-proposed categories of 
service, and consistent with our 
approach to this program in the past. 
Accordingly. API and NATA’s 
suggestions to reinstitute or supplement 
this proceeding must similarly be 
denied. 

Ordering Clauses 

79. Accordingly, it is ordered, 
pursuant to Section 1, 4(i), 4(j). 201-205. 
208, 215, 218, 313, 314, 403. 404. 410, and 
602 of the Communications Act of 1934, 
as amended, 47 U.S.C. 151,154(i), 154(j), 
201-205, 208, 215, 218, 313, 314, 402, 404, 
410, and 602, and 5 U.S.C. 553, Part 68 of 
the Commission's rules and regulations 
is amended as set forth in Appendix B of 
this order. These rules shall become 
effective April 30,1980. 

81. It is further ordered, pursuant to 
Sections 1, 4(i), 4(j), and 5(d) of the 
Communications Act, as amended. 57 
U.S.C. 154(i), 154(j) and 155(d), that the 
Chief, Common Carrier Bureau, is 
delegated authority to: (1) Convene and 
conduct such meetings and issue such 
Orders as may be necessary in order to 
determine the means of connection 
needed to implement these rules 
amendments, as discussed here; (2) 
issue orders to obtain information to 
establish a list of grandfathered private 
line equipment, to be used in 
accordance with the grandfathering 
procedures; and (3) issue by Public 
Notice the grandfather list established. 
To the extent necessary to allow 
Commission staff to attend and 
participate in these meetings and 
establish the grandfather list. Subpart H 
of the Commission’s rule and 
regulations. 47 CFR 1.1201 et seq„ is 
waived. 

82. It is further ordered that the 
Secretary shall cause a copy of this 
order to be published in the Federal 
Register. 

(Secs. 4. 5. 303. 48 Stat., as amended. 1066, 
1068, 1082 (47 U.S.C. 154,155, 303)) 
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Federal Communication Commission.* 
WilliamJ. Tricarico, 

Secretary. 

Appendix A .—Parties Filing Comments in Response 
to the Chief, Common Carrier Bureau's "Order 
Requesting Further Comment," CC 213-06, released 
Sept 14, 1979 


Comments Reply 


X __ Ad Hoc Association of 

Manufacturers. 

X X American Telephone and Telegraph 

Company. 

X Central Committee on 

Telecommunications of the 
American Petroleum Institute. 

X X GTE Service Corporation. 

X _International Business Machines 

Corporation (informal). 

X __ North American Telephone 

Association. 

X X STC Communications Corporation. 

X Teltone Corporation. 

X X Utilities Telecommunications 

Council. 


Appendix B 

Part 68 of the Commission's Rules and 
Regulations (Chapter 1 of Title 47 of the 
Code of Federal Regulations, Part 68) is 
amended as follows effective April 30, 

1980. 

1. Subpart A is revised. 

2. In Subpart B. §§ 68.100, 68.104, and 
68.106 are revised. 

3. In Subpart C a new § 68.222 is 

added. 

4. Subpart D is revised. 

Subpart A— General 

Sec. 

68.1 Purpose. 

68.2 Scope. 

68.3 Definitions. 

Authority: Secs. 4,5. 303. 48 Stat., as 
amended, 1066,1068,1082; (47 U.S.C. 154,155, 

303). 

Subpart A—General 

§ 68.1 Purpose. 

The purpose of the rules and 
regulations in this part is to provide for 
uniform standards for the protection of 
the telephone network from harms 
caused by the connection of terminal 
equipment thereto. 

§ 68.2 Scope. 

(a) General. Except as provided for in 
paragraphs (b). (c), (d), and (e), the rules 
and regulations in this part apply to the 
direct connection: 

(1) of all terminal equipment to the 
public switched telephone network, for 
use in conjunction with all services 
other than party line service and coin 
service; 

(2) of all terminal equipment to 
channels furnished in connection with 


* See attached dissenting statement of 
Commissioner Washburn. 


foreign exchange lines (customer- 
premises end), the station end of off- 
premises stations associated with PBX 
and Centrex services, trunk-to-station 
tie lines (trunk end only) and switched 
service network station lines (CCSA and 
EPSCS); and 

(3) of all of PBX (or similar) systems to 
private line services for tie trunk type 
interfaces, off-premises station lines, 
automatic identified outward dialing, 
and message registration. Services may 
only be added to this Section as a result 
of rulemaking proceedings and the 
equipment connected to such added 
services is afforded a reasonable 
transition period. 

(b) Grandfathered Terminal 
Equipment (other than PBX and Key 
Telephone Systems) and Protective 
Circuitry. All terminal equipment (other 
than PBX and key telephone systems) 
and protective circuitry of a type 
directly connected to the public 
switched telephone network and 
services identified in $ 68.2(a)(2) as of 
October 17,1977, may be connected 
thereafter up to July 1,1979—and may 
remain connected for life—without 
registration unless subsequently 
modified. 

(c) Grandfathered systems (including, 
but not limited to, PBX and key 
telephone systems): 

(1) Entire systems, including their 
equipment, premises wiring, and 
protective apparatus (if any) directly 
connected to the public switched 
telephone network and services 
identified in $ 68.2(a)(2) on June 1,1978, 
may remain connected to the public 
switched telephone network and 
services identified in { 68.2(a)(2) for life 
without registration, unless 
subsequently modified, except for 
modifications allowed under S 68.2(c)(3), 

(2) New installations of equipments 
may be performed (including additions 
to existing systems) up to January 1, 

1980 without registration of any 
equipments involved, provided that 
these equipments are of a type directly 
connected to the public switched 
telephone network or services identified 
in 5 68.2(a)(2) as of June 1 , 197a These 
equipments may remain connected to 
the public switched telephone network 
or services identified in S 68.2(a)(2) for 
life without registration, unless 
subsequently modified, except for 
modifications allowed under § 68.2(c)(3). 

(3) Modifications to systems and 
installations involving unregistered 
equipment: 

(i) Use of other than fully-protected 
premises wiring is a modification under 
§ 68.2. As an exception to the general 
requirement that no modification is 
permitted to unregistered equipment 


whose use is permitted under § 68.2, 
certain modifications are authorized 
herein. 

(ii) Other than fully-protected 
premises wiring may be used if it is 
qualified in accordance with the 
procedures and requirements of § 68.215. 
Since there is no "registrant" of 
unregistered equipment, the training and 
authority required by S 68.215(c) will 
have to be received from the 
equipment's manufacturer. 

(iii) Existing separate, identifiable and 
discrete protective apparatus may be 
removed, or replaced with apparatus of 
lesser protective function, provided that 
any premises wiring to which the public 
switched telephone network or service 
identified in 5 68.2(a)(2) is thereby 
exposed conforms to § 68.2(c)(2) above. 
Minor modifications to existing 
unregistered equipments are authorized 
to facilitate installation or premises 
wiring, so long as they are performed 
under the responsible supervision and 
control of a person who complies with 

5 68.215(c). Since there is no "registrant" 
of unregistered equipment, the training 
and authority required by 5 68.215(c) 
will have to be received from the 
manufacturer of the equipment so 
modified. 

(d) Grandfathered Private Branch 
Exchange (or similar) Systems for 
Connection to Private Line Type 
Services (Tie Trunk Type Interfaces, 
Off-Premises Station Lines, Automatic 
Identified Outward Dialing, and 
Message Registration): 

(1) PBX (or similar) systems, including 
their equipments, premises wiring, and 
protective apparatus (if any) directly 
connected to a private line type service 
on April 30,1980 may remain connected 
to the private line type service for life 
without registration unless subsequently 
modified, except for modifications 
allowed under § 68.2(d)(3). 

(2) New installations of equipments 
may be performed (including additions 
to existing systems) up to May 1,1983 
without registration of any equipments 
involved, provided that these 
equipments are of a type directly 
connected to a private line type service 
as of April 30,1980. These equipments 
may remain connected to the private 
line type service for life without 
registration, unless subsequently 
modified, except for modifications 
allowed under § 68.2(d)(3). 

(3) Modifications to systems and 
installations involving unregistered 
equipment: 

(i) Use of other than fully-protected 
premises wiring is a modification under 
S 68.2. As an exception to the general 
requirement that no modification is 
permitted to unregistered equipment 
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whose use is permitted under § 68.2, 
certain modifications are authorized 
herein. 

(ii) Other than fully-protected 
premises wiring may be used if it is 
qualified in accordance with the 
procedures and requirements of $ 68.215. 
Since there is no "registrant*’ of 
unregistered equipment, the training and 
authority required by § 68.215(c) will 
have to be received from the 
equipment’s manufacturer. 

(iii) Existing separate, identifiable and 
discrete protective apparatus may be 
removed, or replaced with apparatus of 
lesser protective function, provided that 
any premises wiring to which the 
private line type service is thereby 
exposed conforms to § 68.2(d)(ii) above. 
Minor modifications to existing 
unregistered equipments are authorized 
to facilitate installation or premises 
wiring, so long as they are performed 
under the responsible supervision and 
control of a person who complies with 

s 68.215(c). Since there is no “registrant" 
of unregistered equipment, the training 
and authority required by 5 68.215(c) 
will have to be received from the 
manufacturer of the equipment so 
modified. 

(e) National Defense and Security. 
Where the Secretary of Defense or 
authorized agent or the head of any 
other governmental department, agency, 
or administration (approved in writing 
by the Commission to act pursuant to 
this rule) or authorized representative, 
certifies in writing to the appropriate 
common carrier that compliance with 
the provisions of Part 68 could result in 
the disclosure of communications 
equipment or security devices, locations, 
uses, personnel, or activity which would 
adversely affect the national defense 
and security, such equipment or security 
devices may be connected to the 
telephone company provided 
communications network without 
compliance with this part, provided that 
each written certification states that: 

(1) The connection is required in the 
interest of national defense and security; 

(2) the equipment or device to be 
connected either complies with the 
technical requirement of this part or will 
not cause harm to the nationwide 
telephone network or telephone 
company employees; and 

(3) The installation is performed by 
well-trained, qualified employees under 
the responsible supervision and control 
of a person who meets the qualifications 
stated in { 68.215(c). 

Governmental departments, agencies, or 
administrations that wish to qualify for 
interconnection of equipment or security 
devices pursuant to this section shall file 


a request with the Secretary of this 
Commission stating the reasons why the 
exemption is requested. A list of these 
departments, agencies, or 
administrations that have filed requests 
shall be published in the Federal 
Register. The Commission may take 
action with respect to those requests 30 
days after publication. The Commission 
action shall be published in the Federal 
Register. However, the Commission may 
grant, on less than the normal notice 
period or without notice, special 
temporary authority, not to exceed 90 
days, for governmental departments, 
agencies, or administrations that wish to 
qualify for interconnection of equipment 
or security devices pursuant to this 
section. Requests for such authority 
shall state the particular fact and 
circumstances why authority should be 
granted on less than the normal notice 
period or without notice. In such cases, 
the Commission shall endeavor to 
publish its disposition as promptly as 
possible in the Federal Register. 

§ 68.3 Definitions. 

As used in this part: 

(a) AIOD Leads: Terminal equipment 
leads at the interface solely to transmit 
Automatic Identified Outward Dialing 
(AIOD) data from a PBX to the public 
switched telephone network or to 
switched service networks (e.g. EPSCS) 
so that a telephone company can 
provide a PBX customer with a detailed 
monthly bill identifying long distance 
usage by individual PBX stations, tie 
trunks or the attendant. Data on the 
channel is transmitted in only one 
direction, from the PBX to the central 
office, and consists of a trunk number 
and a station number for each outgoing 
call. Two-way dc simplex signaling, as 
defined for the terminal equipment by 
the data channel simulator circuit, is 
used to coordinate the transmitting and 
receiving functions. One or more pairs of 
AIOD leads, each designated T (AI) and 
R (AI) to distinguish them from other tip 
and ring leads, may appear at an 
interface, depending on the number of 
central offices that process AIOD calls 
for the PBX. However, unless otherwise 
stated, these leads at the interface 
should be treated as telephone 
connections as defined in (x) of this 
section or as tip and ring where the term 
"telephone connection" is not used. 

(b) AIOD Data Channel Simulator: A 
test circuit that simulates a telephone 
line during the idle and data-receiver- 
attached conditions of central office 
AIOD circuits. The schematic of Figure 
68.3(g) is illustrative of the type of circuit 
that will be required; alternative 
implementations may be used provided 
that the same dc voltage and current 


characteristics and ac impedance 
characteristics will be presented to the 
AIOD equipment under test. When used, 
the simulator circuit shall be operated 
over the entire range of resistance, 
polarities and voltage limits indicated in 
Figure 68.3(g). Whenever dc current is 
changed, sufficient time shall be 
allocated for the current to reach a 
steady-state condition before continuing 
the test. 

(c) Auxiliary Leads: Terminal 
equipment leads at the interface, other 
than telephone connections and leads 
otherwise defined in these Rules, which 
leads are to be connected either to 
common equipment or to circuits 
extending to central office equipment. 

(d) Channel Equipment: Equipment in 
the private line channel of the telephone 
network that furnishes telephone tip and 
ring, telphone tip 1 and ring 1, and other 
auxiliary or supervisory signaling leads 
for connection at the private line 
channel interface (where tip 1 and ring 1 
is the receive pair for 4-wire telephone 
connections). 

(e) Direct Connection: Connection of 
terminal equipment to the telephone 
network by means other than acoustic 
and/or inductive coupling. 

(f) E&M Leads: Terminal equipment 
leads at the interface, other than 
telephone connections and auxiliary 
leads, which are to be connected to 
channel equipment solely for the 
purpose of transferring supervisory 
signals conventionally known as Types 1 
and II E&M and schematically shown in 
Figures 68.3(e)(i) and 68.3(a)(ii). 

(g) Harm: Electrical hazards to 
telephone company personnel, damage 
to telephone company equipment, 
malfunction of telephone company 
billing equipment and degradation of 
service to persons other than the user of 
the subject terminal equipment, his 
calling or called party. 

(h) Interface: The point of 
interconnection between terminal 
equipment and telephone company 
communication facilities. 

(i) Longitudinal Voltage: One half of 
the vector sum of the potential 
difference between the tip connection 
and earth ground, and the ring 
connection and earth ground for the tip, 
ring pair of 2-wire and 4-wire 
connections; and, additionally for 4-wire 
telephone connections, one half of the 
vector sum of the potential difference 
between the tip 1 connection and earth 
ground and the ring 1 connection and 
earth ground for the tip 1. ring 1 pair 
(where tip 1 and ring 1 are the receive 
pair). 

(j) Loop Simulator Circuit: A circuit 
that simulates the network side of a 2- 
wire or 4-wire telephone connection 
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during testing. A schematic of the type 
of circuit that will be required is shown 
in Figure 68.3(a) for 2-wire loop or 
ground start circuits, Figure 68.3(b) for 2- 
wire reverse battery circuits, Figure 
68.3(c) for 4-wire loop or ground start 
circuits, and 68.3(d) for 4-wire reverse 
battery circuits. Alternative 
implementations may be used provided 
that the same dc voltage and current 
characteristics and ac impedance 
characteristics will be presented to the 
equipment under test as are presented in 
the illustrative schematic diagrams. 
When used, the simulator circuit shall 
be operated over the entire range of loop 
resistance as specified in the Figures, 
and with the indicated polarities and 
voltage limits. Whenever loop current is 
changed, sufficient time shall be 
allocated for the current to reach a 
steady-state condition before continuing 
testing. 

(k) Message Register Leads: Terminal 
equipment leads at the interface used 
solely for receiving dc message register 
(MR) pulses from a central office at a 
PBX so that message unit information 
normally recorded at the central office 
only is also recorded at the PBX. 
Signaling on the channel is by the 
application of battery and open 
conditions applied at the central office. 
No ac signaling is applied either by the 
PBX or by the central office. One or 
more pairs of MR leads, each designated 
T (MR) and R (MR) may appear at an 
interface depending on the number of 
PBX-CO trunks (one MR channel per 
PBX-CO trunk). However, unless 
otherwise stated, these leads at the 
interface should be treated at telephone 
connections as defined in paragraph (x) 
of this section or as tip and ring where 
the term '‘telephone connection" is not 
used. 

(l) Message Register Signaling 
Channel Simulator: A circuit that 
simulates a telephone line (2-wire or 
single conductor) and a central office 
message register battery feed circuit 
used to convey message register 
information from the central office to a 
PBX. The schematic of Figure 68.3(h) is 
illustrative of the type of circuit that will 
be required; alternative implementation 
may be used provided that the same dc 
voltage and current characteristics and 
ac impedance characteristics will be 
presented to the message register 
equipment under test. When used, the 
simulator circuit shall be operated over 
the entire range of resistance and 
voltage values indicated in Figure 
68.3(h). Whenever dc current is changed, 
sufficient time shall be allocated for the 
current to reach a steady-state condition 
before continuing the test. 


(m) Metallic Voltage: The potential 
difference between the tip and ring 
connections for the tip, ring pair of 2- 
wire and 4-wire connections and 
additionally for 4-wire telephone 
connections, between the tip 1 and ring 
1 connections for the tip 1, ring 1 pair 
(where tip 1 and ring 1 are the receive 
pair). 

(n) Multi-Port Equipment: Equipment 
that has more than one telephone 
connection with provisions internal to 
the equipment for establishing 
transmission paths among two or more 
telephone connections. 

(o) Network Port: An equipment port 
of registered protective circuitry which 
port faces the telephone network. 

(p) Off-Premises Station Interface: 

The point of connection between PBX 
telephone systems (or similar systems) 
and telephone company private line 
communication facilities used to access 
registered station equipment located off 
the premises. Equipment leads at this 
interface are limited to telephone tip 
and ring leads (designated T(OPS) and 
R(OPS)) where the PBX employs loop- 
start signaling at the interface. Unless 
otherwise noted, all T(OPSJ and R(OPS) 
leads shall be treated as telephone 
connections for purposes of fulfilling 
registration conditions. 

(q) Off-Premises Line Simulator 
Circuit: A load impedance for 
connection, in lieu of an off-premises 
station line, to PBX (or similar) 
telephone system loop start circuits 
(Figure 68.3(f)) during testing. The 
schematic diagram of Figure 68.3(f) is 
illustrative of the type of circuit which 
will be required; alternative 
implementations may be used provided 
that the same dc voltage and current 
characteristics and ac impedance 
characteristics will be presented to the 
equipment under test as are presented in 
the illustrative schematic diagram. 

When used, the simulator shall be 
operated over the entire range of loop 
resistances as indicated in Figure 68.3(f), 
and with the indicated polarities. 
Whenever loop current is changed, 
sufficient time shall be allocated for the 
current to reach a steady-state condition 
before continuing testing. 

(r) One-Port Equipment: Equipment 
which has either exactly one telephone 
connection, or a multiplicity of 
telephone connections arranged so that 
no transmission among such telephone 
connections, within the equipment, is 
intended. 

(s) Power Connections: The 
connections between commercial power 
and any transformer, power supply 
rectifier, converter or other circuitry 
associated with registered terminal 
equipment or registered protective 


circuitry. The following are not power 
connections. 

(1) Connections between registered 
terminal equipment or registered 
protective circuitry and sources of non- 
hazardous voltages (see § 68.306(b)(4) 
for a definition of non-hazardous 
voltages). 

(2) Conductors which distribute any 
power within registered terminal 
equipment or within registered 
protective circuitry. 

(3) Green wire ground (the grounded 
conductor of a commercial power circuit 
which is UL-identified by a continuous 
green color). 

(t) Premises Wiring: Wiring which 
connects separately-housed equipment 
entities or system components to one 
another, or wiring which connects an 
equipment entity or system component 
with the telephone network interface, 
located at the customer’s premises and 
not within an equipment housing. 

(1) Fully Protected Premises Wiring. 
Premises wiring which is either 

(1) No greater than 25 feet in length 
(measured linearly between the points 
where it leaves equipment or connector 
housings) and registered as a component 
of and supplied to the user with the 
registered terminal equipment or 
protective circuitry with which it is to be 
used. Such wiring shall either be pre¬ 
connected to the equipment or circuitry, 
or may be so connected by the user (or 
others) if it is demonstrated in the 
registration application that such 
connection by the untrained will not 
result in harm, using relatively fail-safe 
means. 

(ii) A cord which complies with the 
previous subsection and which is 
extended once by a connectorized FCC- 
registered extension cord which itself 
complies with the previous sub-section. 
Extension cords may not be used as a 
substitute for wiring which for safety 
reasons should be affixed to or 
embedded in a building's structure. 

(iii) Wiring located in an equipment 
room with restricted access, provided 
that this wiring remains exposed for 
inspection and is not concealed or 
embedded in the building's structure, 
and that it conforms to 5 68.215(d). 

(iv) Electrically behind registered (or 
grandfathered) equipment, system 
components or protective circuitry 
which assure that electrical contact 
between the wiring and commercial 
power wiring or earth ground will not 
result in hazardous voltages or 
excessive longitudinal imbalance at the 
telephone network interface. 

(2) Protected premises wiring 
requiring acceptance testing for 
imbalance. Premises wiring which is 
electrically behind registered (or 
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grandfathered) equipment, system 
components or circuitry which assure 
that electrical contact between the 
wiring and commercial power wiring 
will not result in hazardous voltages at 
the telephone network interface. 

(з) Unprotected Premises Wiring . All 
other premises wiring. 

(и) Private Line Channel: Telephone 
company dedicated facilities and 
channel equipment used in furnishing 
private line service from the telephone 
network for the exclusive use of a 
particular party or parties. 

(v) Registered Protective Circuitry: 
Separate, identifiable and discrete 
electrical circuitry designed to protect 
the telephone network from harm, which 
is registered in accordance with the 
rules and regulations in Subpart C of 
this part. 

(w) Registered Terminal Equipment: 
Terminal equipment which is registered 
in accordance with the rules and 
regulations in Subpart C of this part. 

(x) Telephone Connection: Connection 
to telephone network tip and ring leads 
for 2-wire and 4-wire connections and, 
additionally, for 4-wire telephone 
connections, tip 1 and ring 1 leads and 
all connections derived from these 
leads. The term “derived” as used here 
means that the connections are not 
separated from telephone tip and ring or 
from telephone tip 1 and ring 1 by a 
sufficiently protective barrier. Part 68 
Rules that apply specifically to 
telephone network tip and ring pairs 
shall also apply to telephone network 
tip 1 and ring 1 pairs unless otherwise 
specified. In 4-wire connections, leads 
designated tip and ring at the interface 
are for transmitting voice frequencies 
toward the network and leads 
designated tip 1 and ring 1 at the 
interface are for receiving voice 
frequencies from the network. 

(y) Telephone Network: The public 
switched network and those private 
lines which are defined in §§ 68.2(a)(2) 
and (3). 

(z) Terminal Port: An equipment port 
of registered protective circuitry which 
port faces remotely-located terminal 
equipment. 

(aa) Tie Trunk Transmission 
Interfaces: 

(l) 2-Wire: A 2-wire transmission 
interface with a path that is essentially 
lossless (except for 2dB switched pad 
operation, or equivalent) between the 
interface and the 2-wire or 4-wire, 
transmission reference point of the 
terminal equipment. 

(2) 4-Wire Lossless: A 4-wire 
transmission interface with a path that 
is essentially lossless (except for 2dB 
switched pad operation, or equivalent) 
between the interface and the 2-wire or 


4-wire transmission reference point of 
the terminal equipment; and 

(3) 4-Wire Conventional Terminating 
Set (CTS): A 4-wire interface with a path 
to the transmission reference point that 
has a conventional terminating set 
providing 2-wire to 4-wire conversion 
with approximately 4dB of loss and 
having no gain elements. This device’s 
loss will be referred to as a “nominal” 
4dB, but in no case is it allowed to be 
less than 3dB. 

(4) Direct Digital Interface: An 
interface between a digital PBX and a 
digital transmission facility. 

BILLING CODE 6712-01-M 
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FIGURE 68.3. LOOP SIMULATOR CIRCUITS 
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LOOP SIMULATOR CIRCUIT FOR 4-WIRE 
LOOP START AND GROUND START 



L, - L 2 -L 3 -L 4 >5H (RESISTANCE - R l , R l2 R lj R l4 ) 
R, ■ R 3 - 600 OHMS, t l% 

C, - Cj - 500/iFO, -10%, ♦ 50% 


CONDITION 

V 

VOLTS 

SWITCH POSITION 
FOR TEST 

r 2 + r l - 

1 

MIN 

42.5 

MAX 

56.5 

BOTH 

CONTINUOUSLY 
VARIABLE OVER 

400 TO 1740 & 

2 

105 

2 

2000 a 


*L2 \3 ®L4 

FIGURE 68.3(C) 
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LOOP SIMULATOR CIRCUIT FOR 4-WIRE 
REVERSE BATTERY CIRCUITS 



L, • L 2 ■ L 3 • L 4 > 5H (RESISTANCE - R u R t2 R u3 R u4 ) 
R, • fl 3 -600 OHMS. ± 1% 

C, ■ C, • 500MF0, -10%. ♦ 50% 


r 2* r l 


CONTINUOUSLY 
VARIABLE OVER 
400 TO 2450fl 


R U R L2 + R L3 r L* 
R L1 * R L2 R L3 + R L* 


FIGURE 68.3(d) 
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REGISTERED TERMINAL EQUIPMENT 
ON “A" SIDE OF INTERFACE 


"A" 


"B 


## 



TYPE II 


-V 


REGISTERED 

TERMINAL 

EQUIPMENT 


CHANNEL 

EQUIPMENT 



I 


-V 


CP - CONTACT PROTECTION 
SS - SURGE SUPPRESSION 


FIGURE 68.3 (e) (i) 

E&M TYPES I & II SIGNALING 
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REGISTERED TERMINAL EQUIPMENT 
ON "B" SIDE OF INTERFACE 


"A" 


"B" 



TYPE II 


-V 


CHANNEL 

EQUIPMENT 


REGISTERED 

TERMINAL 

I F EQUIPMENT 



I 


-V 


CP CONTACT PROTECTION 
SS SURGE SUPPRESSION 


FIGURE 68.3 (e) (ii) 

E&M TYPES I & II SIGNALING 
















































20850 


Federal Register / Vol. 45. No. 63 / Monday. March 31.1980 / Rules and Regulations 


OFF—PREMISES LOOP SIMULATOR 


T (OPS) 
Ground 


-V 

R(OPS) 



C, - 500/iF, —10%, + 50%. 
R 1 * 6000 ± 1% 



R 2 + R l Continuously Variable 

Over The Following Range 


Condition 

Switch Position 
For Test 

Class A 

Class B 

Class C 

Class D 

Class E 

i 

1 

R L To 200il 

R l To 800 n 

R l Tol800f2 

R l To 1200 

o 

o 
o o 
o o 

00 CM 

1 

or 1 

2 

2 

Not 

Applicable 

200 To 2300n 

900 

To 

32QQ2 

800 

To 

2300 

1200 to 

3300 


The minimum dc current present for all resistance ranges of conditions 1 
and 2 shall be 16 mA. 


NOTES: 


1. Means shall be used to generate, at the point of tip (T OPS ) and 
ring (R OPS ) connections to the PBX, the range of resistance and 
impedance which are employed by the illustrative circuit depicted 
above. 

2. In the longitudinal balance limitations. Section 68.310, the use of 
the "dc portion of the line simulator" is specified. In such case, 
components and above shall be removed. 


FIGURE 68.3 (f) 
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OPERATING 

STATE 

V. VOLTS 

R, + R,.* OHMS 

L (NOTE 5) 

MAX. 

MIN. 

1 

+3 

(NOTE 4) 

-3 

(NOTE 4) 

600-1400 

2 

+3 

-3 

600-1400 

3 

-59.5 

-39.5 

300-1400 


NOTES: 

1. Means shall be provided to generate, at the point of T(AI) and 
R(AI) connections to the PBX, the dc line current and Impedance 
values that are employed by the illustrative circuit depicted 
above. 

2. For signal power measurements in 68.308 (d) and (e) other than 
voiceband metallic and in the 3995 to 4005 hertz band, use resis¬ 
tive terminations specified in place of 

3. Ground lead should be bonded to simplex signaling ground of regis¬ 
tered terminal equipment. 

4. The +3-volt battery shall be used to extend the range of total 
battery applied to an overall circuit. Thus, if the registered 
terminal equipment condition provides -42.5 to -56.5 volts, the 
overall circuit (simulator and PBX AIOD) shall be tested over a 
range of -39.5 to 59.5 volts. 

5. Continuously variable over the range specified. 


FIGURE 68.3 (g) 

i AIOD DATA CHANNEL SIMULATOR CIRCUIT 
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R 


2 



R, * SEE NOTE 3 


rnMniTiniu 

V, VOLTS 

POLARITY 

P\A/ITrU 

MODE 

ClA/ITPLI 

r 2 + r l ohms 

L/UiNJUl 1 IUiM 

MIN 

MAX 

oW 1 1 Lrl 

POSITION 

bWI 1LM 

POSITION 

(NOTE 4) 

1 

42.5 

56.5 

BOTH 

1 

250*1450 

2 

39 5 

59.5 

BOTH 

2 

250- 850 

3 

63.5 

83.5 

BOTH 

1 

1450-2650 


NOTES: 



1. Means shall be used to generate, at the point of T(MR) and R(MR) 
connections to the PBX, the range of resistance and Impedance 
values that are employed by the Illustrative circuit depicted above. 

2. Mode switch position 1 Is for metallic return operation; mode switch 
position 2 is for ground return operation. 



3. For signal power measurements specified In 68.308, use Figures 
68.308 (b) and (c) for R^ 

4. Continuously variable over range shown. 





FIGURE 68.3 (h) 

MESSAGE REGISTER SIGNALING CHANNEL SIMULATOR 




BILLING CODE 6712-01-C 
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Subpart B—Conditions On Use of 
Terminal Equipment 

§ 68.100 General 

In accordance with the rules and 
regulations in Subpart B of this part, 
terminal equipment may be directly 
connected to the public switched 
telephone network and to those private 
line services included in § 68.2(a)(2). In 
addition, PBX (or similar) systems may 
be directly connected to those private 
line services included in § 68.2(a)(3). 


§ 68.104 Means of connection 

(a) General. Except for telephone 
company-provided ringers and except as 
provided in paragraph (c). all 
connections to the telephone network 
shall be made through the standard 
plugs and standard telephone company- 
provided jacks, or equivalent, described 
in Subpart F. in such a manner as to 
allow for easy and immediate 
disconnection of the terminal 
equipment. Standard jacks shall be so 
arranged that, if the plug connected 
thereto is withdrawn, no interference to 
the operation of equipment at the 
customer’s premises which remains 
connected to the telephone network, 
shall occur by reason of such 
withdrawal 

(b) Data Equipment. Where a 
customer desires to connect data 
equipment which has been registered in 
accordance with § 68.308(a) (4) (i) or (ii), 
he shall notify the telephone company of 
each telephone line to which he intends 
to connect such equipment. The 
telephone company after determining 

the attenuation of each such telephone 
line between the interface and the 
telephone company central office, will 
make such connections as are necessary 
in each standard data jack which it will 
install, so as to allow the maximum 
signal power delivered by such data 
equipment to the telephone company 
central office to reach but not exceed 
the maximum allowable signal power 
permitted at the telephone company 
centra! office. 

(c) Tariff Description. As an 
alternative to description in Subpart F of 
these rules, connections to the telephone 
network may be made through standard 
plugs and standard telephone company- 
provided jacks or equivalent described 

in nationwide telephone tariffs: 

Provided. That these means of 
connection otherwise comply with 
paragraphs (a) and (b) of this section. 


§68.106 Notification to telephone 
company 

(a) General: Customers connecting 
terminal equipment or protective 
circuitry to the telephone network shall, 
before such connection is made, give 
notice to the telephone company of the 
particular line(s) to which such 
connection is to be made, and shall 
provide to the telephone company the 
FCC Registration Number and Ringer 
Equivalence of the Registered terminal 
equipment or registered protective 
circuitry. The customer shall give notice 
to the telephone company upon final 
disconnection of such equipment or 
circuitry from the particular Iine(s). 

(b) Systems Assembled of 
Combinations of Individually-Registered 
Terminal Equipment and Protective 
Circuitry: Customers connecting such 
assemblages to the telephone network 
shall, before such connection is made, 
provide the following information to the 
telephone company: 

(1) For each line: 

(1) Information required for 
compatible operation of the equipment 
with telephone company 
communications facilities. 

(ii) The FCC Registration Numbers for 
all equipment dedicated to that line. 

(iii) The largest Ringer Equivalence to 
be presented to that line. 

(2) A list of FCC Registration Numbers 
for equipment to be used in the system. 

(c) Systems using other than “Fully- 
Protected” Premises Wiring. Customers 
who intend to connect premises wiring 
other than “fully-protected” premises 
wiring to the telephone network shall, in 
addition to the foregoing, give notice to 
the telephone company in accordance 
with § 68.215(e). 

(d) AlOD Trunk and Station Number 
Verification: Customers who intend to 
install or have installer performed 
additions to and rearrangements of 
AIOD functions shall give notice to the 
telephone company in accordance with 
§ 68.222(d). 

(e) OPS: Customers who intend to 
connect to OPS facilities shall inform 
the telephone company of OPS class for 
which the equipment is registered and 
connection is desired. 


Subpart C—Registration Procedures 


§ 68.222 AIOD trunk and station number 
verification. 

(a) Verification requirements —(1) 
General. The proper identification of 4- 
digit PBX-central office trunk numbers 
and PBX station numbers for purposes 
of Automatic Identified Outward Dialing 


(AIOD) shall be verified as a part of 
initial installation and subsequent 
installer performed additions to and 
rearrangements of AIOD functions. 

(2) Trunk Numbers. A 4-digit trunk 
number identified for each PBX-central 
office trunk, when seized, shall be the 
same as the 4-digit trunk number 
assigned by the telephone company at 
the PBX-central office trunk interface. 

(3) Station Numbers. The 4-digit 
station number identified for each 
station, incoming tie trunk, and the 
attendant when connected to a PBX- 
central office trunk shall be verified to: 

(i) Be in the group of station numbers 
assigned by the telephone company and. 

(ii) be the same as the number assigned 
to or intended to correspond uniquely to 
the station, tie trunk, or attendant. 

(b) Verification Personnel. Operations 
associated with the verification of AIOD 
trunk and station number assignments 
shall be performed under the 
supervision and control of a supervisor, 
as defined in paragraph (c) of this 
section. The supervisor and installer 
may be the same person. 

(c) Super\'ision. Operations by 
installation personnel shall be 
performed under the responsible 
supervision and control of a person who: 

(1) Has at least six months of on-the- 
job experience in the installation of 
telephone terminal equipment; 

(2) Has been trained by the registrant 
in the operation of the AIOD feature and 
in the performance of operations needed 
to verify proper identification 
procedures and results. 

(3) Or, in lieu of paragraph (c)(1) and 
(c)(2) of this section, is a licensed 
professional engineer in the jurisdiction 
in which the installation is performed. 

(d) Verification Procedure. The 
installation supervisor shall notify the 
telephone company that the required 
verification tests have been performed. 
Such notification need not be made in 
writing. Such notification shall include 
the following information: 

(1) The responsible supervisor s full 
name, business address and business 
telephone number: and 

(2) The date when AIOD service 
involving the trunk and station numbers 
verified will start, the date when the 
verification test took place, and a list of 
the trunk and station numbers actually 
assigned. 

Subpart D—Conditions for Registration 

Sec. 

68.300 Labelling requirements. 

68.302 Environment simulation. 

68.304 Leakage current limitations. 

68.306 Hazardous voltage limitations. 

68.308 Signal power limitations. 

68.310 Longitudinal balance limitations. 
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66.312 On-hook impedance limitations. 
68.314 Billing protection. 

Authority: Secs. 4, 5. 303, 46 Stat.. as 
amended, 1066,1066,1082 (47 U.S.C. 154,155, 
303). 

Subpart D—Conditions for 
Registration 

§ 68.300 Labelling requirements. 

(a) Registered terminal equipment and 
registered protective circuitry shall have 
prominently displayed on an outside 
surface the following information in the 
following format: 

Complies With Part 68, FCC Rules 

FCC Registration Number- 

Ringer Equivalence- 

(b) Registered terminal equipment and 
registered protective circuitry shall also 
have the following identifying 
information permanently affixed thereto: 

(1) Grantee’s name 

(2) Model number, as specified in the 
registration application 

(3) Serial number or date of 
manufacture. 

§ 68.302 Environment simulation. 

Registered terminal equipment and 
registered protective circuitry shall 
comply with all the criteria contained in 
the rules and regulations in this subpart, 
both prior to and after the application of 
each of the mechanical and electrical 
stresses specified in this section, not 
withstanding that certain of these 
stresses may result in partial or total 
destruction of equipment 

(a) Vibration. The equipment shall be 
subjected to vibration while in the 
condition that it is normally shipped or 
transported. That is, during the 
following vibration test the equipment 
shall be vibrated while packaged if 
shipped packaged, or the equipment 
shall be vibrated while unpackaged if 
shipped unpackaged. The following 
sinusoidal vibration should be applied 
once in each of three orthogonal 
directions, however, for large 
equipments, the unit should rest on the 
base or side on which it is normally 
shipped: One sweep at a level of 0.5g 
peak from 5 to 100 Hz, and one sweep at 
a level of 1.5g peak from 100 to 500 Hz. 
The 5 to 100 Hz sweep should be 
conducted at a sweep rate of 0.1 octave/ 
min. (approximately 45 minutes) and the 
100 to 500 Hz sweep at a rate of 0.25 
octave/min. (approximately 10 minutes). 

(b) Temperature and Humidity. 

Cycling at any convenient rate through 
the following temperature and humidity 
conditions three times: 30 minutes at 
150° F and 15 percent relative humidity, 
followed by 30 minutes at 90° F and 90 
percent relative humidity, followed by 


30 minutes at — 40° F and any 
convenient humidity. 

(c) Shock. (1) Registered Terminal 
Equipment and Registered Protective 
Circuitry Packaged for Shipment: 

These tests are to be performed on a 
concrete surface with one package and its 
normal contents. If after six or more 
successive drops a package has sustained 
visible damage, the equipment under test 
may be repackaged before the packaged drop 
tests are resumed. 

0-20 lbs: One 30-inch face drop on each 
face and one 30-inch comer drop on each 
comer. 

20-50 lbs: One 24-inch face drop on each 
face and one 24-inch comer drop on each 
comer. 

50-100 lbs: One 21-inch face drop on each 
face and one 21-inch comer drop on each 
comer. 

100-200 lbs: One 18-inch face drop on each 
normal or designated rest face. One edgewise 
drop and one comerwise drop from a height 
of 18 inches on each edge and comer 
adjacent to the rest face. 

200-600 lbs: One 12-inch face drop on each 
normal or designated rest face. One edgewise 
drop and one comerwise drop from a height 
of 12 inches on each edge and comer 
adjacent to the rest face. 

600-1000 lbs: One 8-inch face drop on each 
normal or designated rest face. One edgewsie 
drop and one comerwise drop from a height 
of 8 inches on each edge and comer adjacent 
to the rest face. 

Over 1000 lbs: One 6-inch face drop on 
each normal or designated rest face. One 
edgewise drop from a height of 6 inches on 
each edge adjacent to the rest face. 

(2) Registered Terminal Equipment 
and Registered Protective Circuitry 
Equipment Unpackaged: 

Hand-Held Items Normally Used at Head 
Height: 

18 random drops from a height of 60 inches 
onto concrete covered with V* inch asphalt 
tile or similar surface. 

Normally Customer Carried Equipment: 

6 random drops from a height of 30 inches 
onto concrete covered with Vfe inch asphalt 
tile or similar surface. 

Equipment Not Normally Customer 
Carried: 

These tests are made onto concrete 
covered with Vfe inch asphalt tile or similar 
surface. 

0-20 lbs: One 6-inch face drop on each 
normal or designated rest face, one 3-inch 
drop on all other faces, and one 3-inch comer 
drop on each comer. 

20-50 lbs: One 4-inch face drop on each 
normal or designated rest face, one 2-inch 
face drop on all other faces, and one 2-inch 
comer drop on each comer. 

50-100 lbs: One 2-inch face drop on each 
normal or designated rest face. One edgewise 
drop and one comerwise drop from a height 
of 2 inches on each edge and comer adjacent 
to the rest face. 

100-1,000 lbs: One 1-inch face drop on each 
normal or designated rest face. One edgewise 
drop and one comerwise drop from a height 
of 1 inch on each edge and comer adjacent to 
the rest face. 


Over 1,000 lbs: One 1-inch face drop on 
each normal or designated rest face. One 
edgewise drop from a height of 1 inch on each 
edge adjacent to this rest face. 

(3) The drop tests specified in the 
mechanical shock conditioning stresses 
shall be performed as follows: 

FACE DROP—The unit should be dropped 
such that the face to be struck is 
approximately parallel to the impact surface. 

CORNER DROP—The unit should be 
dropped such that upon impact a line from 
the struck comer to the center of gravity of 
the packaged equipment is approximately 
perpendicular to the impact surface. 

EDGEWISE DROP—The unit should be 
positioned on a flat test surface. One edge of 
the rest face should be supported with a 
block so that the rest face makes an angle of 
20* with the horizontal. The opposite edge 
should be lifted the designated height above 
the test surface and dropped. 

CORNERWISE DROP—The unit should be 
positioned on a flat test surface. One comer 
of the test face should be supported with a 
block so that the rest face makes an angle of 
20* with the horizontal. The opposite comer 
should be lifted the designated height above 
the test surface and dropped. 

RANDOM DROP—The unit should be 
positioned prior to release to ensure as nearly 
as possible that for every six drops there is 
one impact on each of the six major surfaces 
and that the surface to be struck is 
approximately parallel to the impact surface. 

(d) Metallic Voltage Surge. Two 800- 
volt peak surges of a metallic voltage 
(one of each polarity) having a 10- 
microsecond maximum rise time to crest 
and a 560-microsecond minimum decay 
time to half crest applied between (1) tip 
and ring of a 2-wire connection; (2) 
between tip and ring, and tip 1 and ring 
1 of a 4-wire connection; (3) between tip 
and tip 1 (with tip and ring tied together 
and tip 1 and ring 1 tied together) of a 4- 
wire connection which uses simplexed 
pairs for signaling; and (4) any other pair 
of connections on which lightning surges 
may occur (with one of the connections 
of the pair under test grounded) with the 
equipment in each of the following 
states: 

(i) Any operational state which can 
affect compliance with the requirements 
of Part 68; 

(ii) Any state in which the equipment 
might be connected to the telephone 
network and from which it is capable of 
transferring to an operational state by 
an automatic or manual action required 
for proper use of the equipment and 
provided that any such state can affect 
compliance with the requirements of 
Part 68; and 

(iii) Any state in which the equipment 
might be connected to the telephone 
network through an automatic or 
manual action under all reasonably 
foreseeable possibilities of 
disconnection of connections of such 
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equipment with primary commercial 
power sources (including possible loss 
of equipment grounding through 
disconnection of a third-wire ground 
connection contained in a primary 
power source plug). 

All other equipment leads (telephone 
connections, auxiliary leads, and 
terminals for connection to 
nonregistered equipment) not being 
surged or connected to those being 
surged should be terminated in a 
manner which is no less severe than 
that which occur in normal use and 
affect compliance with Subpart D. Also, 
equipment states which cannot be 
achieved by normal means of power 
shall be achieved artificially by 
appropriate means, if necessary to 
comply with the above requirements. 

The peak current drawn from the surge 
generator must not be limited to less 
than 100 amperes by the capabilities of 
the surge generator except for the 
simplexed arrangement in case (3), 
which must not be limited to less than 
200 amperes. 

(e) Longitudinal Voltage Surge. With 
registered terminal equipment in each of 
the following states: First, any 
operational state which can affect 
compliance with the requirements of 
Part 68, second, any state in which the 
equipment might be connected to the 
telephone network and from which it is 
capable of transferring to an operational 
state by an automatic or manual action 
required for proper use of the equipment 
and provided that each state can affect 
compliance with the requirements of 
Part 68 and third, any state in which the 
equipment might be connected to the 
telephone network through an automatic 
or manual action under all reasonably 
foreseeable possibilities of 
disconnection of connections of such 
equipment with primary commercial 
power sources (including possible loss 
of equipment grounding through 
disconnection of a third-wire ground 
connection contained in a primary 
power source plug): 

(1) Two 1500 volt peak surges (one of 
each polarity) having a 10 microsecond 
maximum rise time to crest and a 160 
microsecond minimum decay time to 
half crest applied separately between 
each of the following leads individually 
and (i) and (ii) below, and where 
available, also between all of the 
following leads tied together and (i) and 
(ii) below: tip, ring, tip 1, ring 1, M (only 
for registered terminal equipment 
located on the “A" side of a Type I E&M 
interface). 

(j) Earth ground; and 

(ii) All leads on the registered 
equipment intended for connection to 


non-registered equipment when these 
leads are connected together. 

The peak current drawn from the surge 
generator must not be limited to less 
than 200 amperes by the capabilities of 
the surge generator. 

(2) Two 1500 volt peak surges (one of 
each polarity) having a 10 microsecond 
maximum rise time to crest and a 160 
microsecond minimum decay time to 
half crest applied between pairs of 
connections other than tip and ring on 
which lightning surges may occur, 
connected together, and individually to 
(i) and (ii) below: 

(i) Earth ground; and 

(ii) All leads on the registered 
equipment intended for connection to 
non-registered equipment when these 
leads are tied together. 

The peak current drawn from the surge 
generator shall not be limited to less 
than 200 amperes by the capabilities of 
the surge generator. 

(3) Six 2500 volt peak surges (three of 
each polarity) having a 2 microsecond 
maximum rise time to crest and a 10 
microsecond minimum decay time to 
half crest applied between the phase 
and neutral terminals of the ac power 
line. The peak current drawn from the 
surge generator must not be limited to 
less than 1000 amperes by the 
capabilities of the surge generator. 

All other equipment leads (telephone 
connections, auxiliary leads, and 
terminals for connection to non- 
registered equipment) not being surged 
or connected to those being surged 
should be terminated in a manner which 
is no less severe than that which would 
occur in normal use and affect 
compliance with Subpart D. Also, 
equipment states which cannot be 
achieved by normal means of power 
shall be achieved artificially by 
appropriate means, if necessary to 
comply with the above requirements. 

(f) Failure Modes Resulting from the 
Application of Metallic and 
Longitudinal Surges. Registered terminal 
equipment and registered protective 
circuitry is permitted to reach a failure¬ 
mode state in violation of the 
longitudinal balance requirements of 
§ 68.310 after application of the 
electrical surges specified in paragraphs 

(d) and (e) of this section, provided that 

(1) Such failure results from an 
intentional, designed failure-mode 
which has the effect of connecting 
telephone or auxiliary connections with 
earth ground; and 

(2) If such a failure-mode state is 
reached, the equipment is designed in 
such a manner that it would become 
substantially and noticeably unusable 
by the user, or an indication is given to 


the user ( e.g .. an alarm), in order that 
such equipment can be immediately 
disconnected or repaired. 

Note.—The objective of this subsection is 
to allow for safety circuitry which diverts 
lightning-like transients to earth ground, but 
which may continue to maintain the earth 
ground connections after the transients have 
ceased. Such a failure-mode has the potential 
for causing interference resulting from 
longitudinal imbalance, and therefore designs 
must be adopted which will cause the 
equipment either to be disconnected or 
repaired rapidly after such a state is reached, 
should it occur in service. This subsection 
does not apply to tie trunk interface leads. 

$ 68.304 Leakage Current Limitations. 

Registered terminal equipment and 
registered protective circuitry shall 
assure that, if a voltage source is 
connected to the combinations listed in 
the table below, of the following points 
on such equipment: 

(a) All telephone connections, 

(b) Ail power connections, 

(c) All possible combinations of 
exposed conductive surfaces on the 
exterior of such equipment or circuitry 
excluding terminals for connection to 
other terminal equipment 

(d) All terminals for connection to 
nonregistered equipment, 

(e) Points having a conducting path to 
the secondaries of any power supply, 

(f) All auxiliary lead terminals, and 

(g) All E&M lead terminals, 

and is gradually increased, from zero to 
the values listed In the table below, over 
a thirty second time period, then applied 
continuously for one minute, the current 
in the mesh formed by the voltage 
source and these points shall not exceed 
10 miliiamperes peak at any time during 
this 90 second time interval. 

Voltage Applied for Various Combinations of 
Electrical Connections 


Voltage source connected between: 1 Value 

(a) and (c) note (5)-1000 

(a) and (d) note (5)- 1000 

(a) and (f) note (5)--. 1000 

(a) and (g) note (5)- 1000 

(b) and(c)- 1500 

(b) and (d)- 1500 

(b) and (e)- 1500 

(c) and(0- 1000 

(c) and(g)- 1000 

(d) and (0- 1000 

(d) and (g)- 1000 


■Value to which test voltage is gradually increased, rma, 60 
Hertz. 

Notes.—(1) If. in any operational state, one 
of the telephone connections, auxiliary leads 
or E&M leads has an intentional conducting 
path to earth ground, that lead may be 
excluded from the leakage current test in that 
operational state. Connections excluded for 
this reason must comply with the 
requirements of $ 68.306(c) in addition to the 
other applicable rules. However, leakage 
current tests between telephone connections 
and auxiliary leads, and between telephone 
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connections and E&M leads are required 
unless both points have intentional 
conducting paths to earth ground. 

(2) Terminal port connections to registered 
protective circuitry shall be treated as point 
(d) leads for the purposes of leakage current 
limitation. 

(3) Leakage current limitations shall be met 
between each of the point (d) and point (f) 
leads and all pairs of tip and ring telephone 
connections. (Testing all pairs may be done 
by a sequence of appropriate combinations of 
pairs.) 

(4) Equipment states which cannot be 
achieved by normal means of power shall be 
achieved artifically by appropriate means, if 
necessary to comply with the requirements of 
this section. 

(5) For multi-unit equipment interconnected 
by cables, which is evaluated and registered 
as an interconnected combination or 
assembly, the specified 10 milliamperes peak 
maximum leakage current limitation, other 
than between power connection points and 
other points, may be increased as described 
here to accommodate cable capacitance. The 
leakage current limitation may be increased 
to (10N+0.04L) milliamperes peak where L is 
the length of interconnecting cable in the 
leakage path in feet and N is the number of 
equipment units which the combination or 
assembly will place in parallel across a 
telephone connection. However, all 
combinations of electrical connections 
requiring the increased limitation and 
involving point (c) (exposed conductive 
surfaces) surfaces must comply with the 
requirements of ( 68.306(c) in addition to 
other applicable rules. 

$ 68.306 Hazardous voltage limitations. 

(a) General Under no condition of 
failure of registered terminal equipment 
or registered protective circuitry, or of 
equipment connected thereto, which can 
be conceived to occur in the handling, 
operation or repair of such equipment or 
circuitry, shall the open circuit voltage 
on telephone connections exceed 70 
volts peak for more than one second, 
except for voltages for network control 
signaling and supervision, which, in any 
case, should be consistent with 
standards employed by the telephone 
companies. 

(1) Registered terminal equipment 
shall assure that at the MR channel 
interface, no continuous ac or dc 
voltages appear across the tip (MR) and 
ring (MR) leads, from the tip (MR) lead 
to PBX ground, or from the ring (MR) 
lead to PBX ground. 

(2) Registered terminal equipment 
shall assure that during normal 
operation, at an AIOD data channel 
interface, (i) no significant ac voltage to 
ground other than for data transmission 
appears on the tip (Al) and ring (Al) 
leads; (ii) no open circuit dc voltage to 
ground appears on the tip (Al) and ring 
(Al) leads other than in the range from 0 
to —56.5 volts. 


(3) Registered terminal equipment 
shall also assure that at either the MR 
channel interface or an AIOD data 
channel interface, voltage transients 
appearing on either the tip (Al or MR) or 
ring (Al or MR) to ground as a result of 
inductive components in the registered 
terminal equipment shall not be capable 
of delivering more than 2 joules to a 500 
ohm resistive termination. 

(4) Type I E&M Leads: Conditions for 
"A" side of interface with conditions for 
“B" side in parentheses. Registered 
terminal equipment shall assure that (i) 
the dc current in the E lead does not 
exceed 100 milliamperes, (ii) no 
significant ac voltage to ground appears 
on the E&M leads/ (iii) no significant ac 
or dc voltage to ground appear on the 
(E) & (M) leads,* and (iv) the open 
circuit dc voltage to ground on the E&M 
leads does not exceed 56.5 volts and is 
not positive. M lead protection shall be 
provided to assure that voltages to 
ground do not exceed 80 volts, for relay 
contact implementation a power 
dissipation capability of 0.5 watt shall 
be provided in the shunt path. If the 
registered terminal equipment contains 
an inductive component in the E lead, it 
must assure that the transient voltage 
across the contact as a result of a relay 
contact opening, does not exceed the 
following voltage and duration 
limitations: (i) 300 volts peak, (ii) a rate 
of change of one volt per microsecond, 
and (iii) an 80 volt level for more than 10 
milliseconds. 

(5) Type II E&M Leads: Conditions for 
“A” side of interface with conditions for 
"B" side in parentheses. Registered 
terminal equipment shall assure that (i) 
the dc current in the E and (SB) leads 
does not exceed 100 milliamperes and 
no significant ac voltage to ground 
appears on the E and (SB) leads,* (ii) no 
significant ac or dc voltages to ground 
appear on the M, SG, SB (E), (SG), and 
(M) leads from sources in the registered 
terminal equipment,* and (iii) the open 
circuit dc voltage to ground on the E and 
(SB) leads does not exceed 56.5 volts 
and is not positive. If the registered 
terminal equipment contains an 
inductive component in the E or (M) 
lead, it must assure that the transient 
voltage across the contact, as a result of 
a relay contact opening, does not exceed 
the following voltage and duration 
limitations; (i) 300 volts peak, (ii) a rate 
of change of one volt per microsecond, 
and (iii) an 80 volt level for more than 10 
milliseconds. 

(6) Off-Premises Station Voltages 

(i) Talking battery or voltages applied 
by the PBX (or similar systems) to OPS 
interface leads for supervisory purposes 
must be negative with respect to ground, 
shall not exceed 56.5V dc for Classes A, 


B, and C, and shall not have a 
significant ac component. 1 

(ii) Ringing signals applied by the PBX 
(or similar systems) to OPS interface 
leads shall be applied for the purpose of 
station alerting only, and shall comply 
with requirements in paragraph (d) of 
this section. Ringing voltages shall be 
applied between the ring conductor and 
ground. 

(b) Connection of nonregistered 
equipment to registered terminal 
equipment or registered protective 
circuitry. 

(1) General: Leads to, or any elements 
having a conducting path to telephone 
connections, auxiliary leads or E&M 
leads shall: 

(1) Be reasonably physically separated 
and restrained from; nor routed in the 
same cable as; nor use the same 
connector as leads or metallic paths 
connecting to power connections; 

(ii) Be resaonably physically 
separated and restrained from; nor 
routed in the same cable as; nor use 
adjacent pins on the same connector as 
metallic paths to leads to nonregistered 
equipment, when specification details 
provided to the Commission pursuant to 
S 68.200(g) do not show that interface 
voltages are less than non-hazardous 
voltage source limits in $ 68.306(b)(4). 

(2) Connections to registered terminal 
equipment: the voltage measurable 
between auxiliary leads, auxiliary leads 
to ground, E&M leads and ground, tip 
and ring, tip to ground, ring to ground, 
tip 1 and ring 1, tip 1 to ground, and ring 
1 to ground shall not exceed 70 volts 
peak for more than 1 second, with tip to 
ring, tip 1 to ring 1, and auxiliary lead to 
auxiliary lead each terminated with 1500 
ohms center-tapped through 1000 ohms 
to ground and each E&M lead 
terminated in 1500 ohms to ground, if 
120 volts rms 60 Hz, ac is applied 
between all connections to other 
equipment tied together (except 
connections to non-hazardous voltage 
sources) and ground. The source shall 
not be limited to less than 20 amperes 
continuously, not to less than 50 
amperes for 1 minute, and shall not be 
interrupted by an overcurrent device 
permitting less total energy flow than 8 
20 ampere time delay fuse or breaker. 

(3) Connections to registered 
protective circuitry: The voltage 
measurable between auxiliary leads, 
auxiliary leads to ground, E&M leads 
and ground, tip and ring, tip to ground, 
ring to ground, tip 1 and ring 1, tip 1 to 
ground, and ring 1 to ground shall not 
exceed 70 volts peak for more than 1 


'The ac component should not exceed 5 volts 
peak or the dc component 5 volts, where not 
otherwise controlled by f 68.308. 
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second, with tip to ring, tip 1 to ring 1 
and auxiliary lead to auxiliary lead each 
terminated with 1500 ohms, center- 
tapped through 1000 ohms to ground, 
and each E&M lead terminated in 1500 
ohms to ground if either 120 or 300 volts 
rms to 60 Hz. ac is applied: 

(i) Between all protective circuitry 
connections other than telephone 
connections (and connection to non- 
hazardous voltage sources), tied 
together and ground; and 

(ii) Across all protective circuitry 
connections, other than telephone 
connections (and connections to non- 
hazardous voltage sources) which have 
a transmission path to the telephone 
connections, with alternative leads 
grounded; under all reasonable 
applications of earth ground to the 
protective circuitry. The source shall not 
be limited to less than 20 amperes 
continuously, nor to less than 50 
amperes for 1 minute, and shall not be 
interrupted by an overcurrent device 
permitting less total energy flow than a 
20 ampere time delay fuse or breaker. 

(4) Non-Hazardous Voltage Source: A 
voltage source is considered a non- 
hazardous voltage source if it conforms 
with the requirements of §5 68.302, 

68.304. and 68.306(b)(1), with all 
connections to the source other than 
primary power connections treated as 
“telephone connections.” and if such 
source supplies voltages no greater than 
the following under all modes of 
operation and of failure: 

(i) Ac voltages less than 42.4 volts 
peak; 

(ii) Dc voltages less than 80 volts; and 

(iii) Combined ac and dc voltages less 
than 42.4 volts peak when the absolute 
value of the dc component is less than 
21.2 volts and less than (28.8 + 0.64 x V 
dc) when the absolute value of the dc 
component is between 21.2 and 80 volts. 

(cj Hazards from exposed surfaces (to 
be applied for intentional conductive 
paths to ground as required by 5 68.304). 
The voltage measurable between 
auxiliary leads, auxiliary leads to 
ground. E&M leads and ground, tip and 
ring, tip and ground, ring and ground, tip 
1 and ring 1, tip 1 and ground, ring 1 and 
ground, shall not exceed 70 volts peak 
for more than 1 second, with tip to ring, 
tip 1 and ring 1. and auxiliary lead to 
auxiliary lead each terminated with 1500 
ohms, center-tapped through 1000 ohms 
to ground, and each E&M lead 
terminated in 1500 ohms to ground, if 
120 volts rms 60 Hz. ac is applied 
between conductive exposed surfaces 
and ground. The source shall not be 
limited to less than 20 amperes 
continuously, nor to less than 50 
amperes for 1 minute, and shall not be 
interrupted by an overcurrent device 


permitting less total energy flow than a 
20 ampere time delay fuse or breaker. 

(d) Ringing Sources: Ringing sources, 
except for class A OPS interfaces, shall 
meet all of the following restrictions: 

(1) The ringing signal shall use only 
frequencies whose fundamental 
component is equal to or below 70 Hz.* 

(2) The ringing voltage shall be less 
than 300 V peak-to-peak and less than 
200 V peak-to-ground across a resistive 
termination of at least 1 megohm. 

(3) The ringing voltage shall be 
interrupted to create quiet intervals of at 
least one second (continuous) duration 
each separated by no more than 5 
seconds. During the quiet intervals, the 
voltage to ground shall not exceed the 
voltage limits given in paragraph (a)(l)(i) 
of this section. 

(4) As specified below, ringing sources 
shall be required to (a) include a series 
current-sensitive tripping device in the 
ring lead which will trip ringing as 
specified in Figure 68.308(d), and/or (6) 
provide a voltage to ground (monitoring 
voltage) on the tip or ring conductor 
with a magnitude of at least 19 volts 
peak (but may not exceed the voltage 
limits given in paragraph (a)(l)(i) of this 
section) whenever the ringing voltage is 
not present (idle state). Tripping devices 
and/or monitoring voltages are required 
dependent upon the current flow 
through a specified resistance connected 
between the ringing source (R(OPS)) and 
ground as follows: 

(i) If the current through a 500 ohms 
(and greater) resistor does not exceed 
100 mA peak-to-peak. neither a tripping 
device nor a monitoring voltage are 
required, or 

(ii) If the current through a 1500 ohms 
(and greater) resistor exceeds 100 mA 
peak-to-peak, the ringing source shall 
include a tripping device. If the tripping 
device meets the operating 
characteristics as specified in Figure 
68.306(d) with R = 500 ohms (and 
greater), then no monitoring voltage is 
required. If, however, the tripping device 
only meets the given operating 
characteristics with R = 1500 ohms (and 
greater), then the ringing source must 
also include a monitoring voltage as 
described above, or 

(iii) If the current through a 500 ohms 
(and greater) resistor exceeds 100 mA 
peak-to-peak but does not exceed this 
value of current with a 1500 ohms (and 
greater) termination, the ringing source 
shall include either a tripping device 
which meets the operating 
characteristics as specified in Figure 
68.30p(d) with R=500 ohms (and 
greater), or a monitoring voltage. 


*33 Hz may be the highest frequency necessary 

for OPS service. 


§ 68.308 Signal power limitations. 

(a) General. Limits on signal power 
shall be met at the interface for all 2- 
wire network ports and, where 
applicable to offered services, both 
transmit and receive pairs of all 4-wire 
network ports. Signal power 
measurements shall be made using 
terminations as specified in each of the 
following limitations. The transmit and 
receive pairs of 4-wire network ports 
shall be measured with the pair not 
under test connected to a termination 
equivalent to that specified for the pair 
under test. Though gain limitations 
apply only in the direction of 
transmission toward the network. 

(b) Voice Band Metallic Signal 
Power.—[ 1) Limitations at the Interface 
on Internal Signal Sources Not Intended 
for Network Control Signaling, (i) For 
registered terminal equipment or 
registered protective circuitry, other 
than data equipment or data protective 
circuitry which is registered in 
accordance with S 68.308(b)(4), the 
maximum power of other than live voice 
signals delivered to a loop simulator 
circuit shall not exceed — 9 dB with 
respect to one milliwatt, when averaged 
over any 3-second interval. No 
manufacturing tolerance is allowed 
which would permit this power to be 
exceeded by any unit of equipment. 

(ii) For tie trunk type interfaces, the 
maximum power of other than live voice 
signals delivered to a 600 ohm 
termination shall not exceed the 
following: t- 

Maximum Power With Respect to One 
Milliwatt When Averaged Over Any 3- 
Second Interval 


2-wve 

4-wire Lossless 

4-wira CTS *• 

-15d8‘** 

-I5da*» - 

..... -19 dB. nom 


Notes: (a) The maximum signal power may be exceeded by 
as much as 1 0 dB by a single unit of equipment or or cm try, 
provided mat the power averaged over afl units of production, 
complies with me specified (mutation* 

(b) The 4-wire CTS shall meet the requirements defined in 
Section 68 3(aaH») 

(iii) For OPS lines, the maximum 
power of other than live voice signals 
delivered to an OPS line simulator 
circuit shall not exceed -13 dB with 
respect to one milliwatt, when averaged 
over any 3-second interval. 

(iv) For AIOD channels, the maximum 
signal power delivered to an AIOD data 
channel simulator circuit in each of the 
following operating states shall not 
exceed —4 dB with respect to one 
milliwatt averaged over any 3-second 
time interval: 


Simulator circuit 1 2 3 AtOO bp and ring 1 


1 - -42 5-56.5 

2 - 0 

3 - 0 
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Simulator circuit * 

A!OD tip and nog* 

3. 

— 

0 


1 Operating state of simulator circuit 

‘Remote terminal equipment open circuit DC volts to 
ground on A»OD tip and ring. 

The maximum signal power may exceed -4 d8 with re¬ 
spect to one rmHrwatt by as much as 1 0 dB provided that the 
power averaged over aU units of the equipment complies with 
the specified maximum. 

Note: The maximum signal power may be exceeded by as 
much as 1.0 dB by a single unit of equipment or crcurtxy. pro¬ 
vided that the power, averaged overall units of production, 
complies with the specified limitations. 

(2) Limitations on Internal Signal 
Sources Primarily Intended for Network 
Control Signaling, Contained in Voice 
and Data Equipment 

(i) For all operating conditions of 
registered terminal equipment and 
registered protective circuitry, the 
maximum power delivered to a loop 
simulator circuit shall not exceed one 
milliwatt when averaged over any 3- 
second interval. 

(ii) For tie trunk applications, the 
maximum power delivered to a 600 ohm 
termination for registered terminal 
equipment and registered protective 
circuitry under all operating conditions 
shall not exceed the following: 

Maximum Power With Respect to One 
Milliwatt, When Averaged Over Any 3- 
Second Interval 


2* wirs 

4 wire Lossless 

4 wire CTS 

— 4 <J8 

—4 dB— 

-8 <J8, nom. 


(3) Registered one port and multiport 
terminal equipment and Protective 
Circuitry with Provision for Through 
Transmission from Other Terminal 
Equipment, Excluding Data Equipment 
and Data Protective Circuitry Which 
Are Registered in Accordance with 

§ 68.306(b)(4). (i) Where through- 
transmission equipment provides a dc 
electrical signal to equipment connected 
therewith (e.g., for powering of electro¬ 
acoustic transducers), dc conditions 
shall be provided which fall within the 
range of conditions provided by a loop 
simulator circuit unless the combination 
of the through-transmission equipment 
and equipment connected therewith is 
registered as a combination which 
conforms to § 68.308(b) (1) and (2). 

(ii) Through-transmission equipment 
to which remotely connected data 
terminal equipment may be connected 
shall not be equipped with or connected 
to either a Universal or Programmed 
Data )ack used in data configurations. 
(See §§ 68.308(b) (4) and 68.502(e)). 

(4) Limitations on Registered Data 
Terminal Equipment and Registered 
One-Port Protective Circuitry with 
Provision for Through-Transmission 


from Data Equipment. When such 
equipment or circuitry is used for the 
transmission of data signals to the 
telephone network, it shall assure in all 
operating conditions, other than network 
control signaling (see $ 68.308(b)(2) 
above), that one of the following 
limitations is met, depending upon the 
means of connection of the equipment or 
circuitry to the telephone network. The 
transmitted signal power, averaged over 
any 3-second time interval, delivered to 
a loop simulator circuit, shall not 
exceed: 

(i) A maximum level adjustable to no 
greater than -4 dB with respect to one 
milliwatt, for connection to a Universal 
Data Jack used in the “fixed loss loop” 
configurations of § 68.502(e). (ii) A 
maximum level determined by means of 
connections in the Programmed Data 
Jack or Universal Data jack, used in the 
“programmed’* configurations of 
5 68.502(e), which level can be 
programmed in 1 dB steps from —12 dB 
to 0 dB with respect to one milliwatt by 
means of programming connections 
made within the jack. 

(iii) A nonadjustable level no greater 
than -9 dB with respect to one miliwatt 
for connection by means other than 
those which implement the limitations in 


paragraphs (b)(4) (i) and (ii) of this 
section. Equipment or circuitry designed 
in accordance with this -9 dBm 
limitation shall be treated as non-live 
voice equipment within these rules. 

The maximum signal power specified in 
(paragraphs (b)(4) (i) and (ii) of this 
section may be exceeded by as much as 
1.0 dB by a single unit of equipment or 
circuitry, provided that the power 
averaged over all units of production, 
complies with the specified limitations. 
The maximum signal power specified in 
paragraphs (b) (4) (iii) of this section 
may not be exceeded by any units of 
production. 

(5) Registered One Port and Multiport 
Terminal Equipment and Protective 
Circuitry with Provision for Through- 
Transmission from Ports to Other 
Equipment which Is Separately 
Registered for the Public Switched 
Network, or Ports to Other Network 
Interfaces, (i) Registered terminal 
equipment and registered protectives 
circuitry shall have no adjustments that 
will allow net amplification to occur in 
either direction of transmission in the 
through-transmission path within the 
freguency range of 200 to 4000 Hertz that 
will exceed the following: 


Maximum Allowable Net Amplification Between Ports (E) 



Tin Tru 

2-Hir* 

ok Type Porta 

4-Wire 

Lossless 

(C) 

4-Wire 

CTS 

Registered 
Terminal 
Equipment 
& OPS Porta 
(2-Wire) 

Public 

Switched 

Network 

Ports 

(2-Wirt) 

U 

2 

S =f 

U CM 

c 

OdB avg 

1.5dB max 

OdB avg 

l«5dB max 

-4dB 

nom. 

-2dB avg 

-0.5dB max 

- 

i Type I 

4-Wire 

Lossless 

1 

OdB avg 
1.5dB max 

OdB avg 
1.5dB max 

-4dB 

nom. 

-2dB avg 
-0.5dB max 

- 

Tie Trunk 

4-Wire 

CTS 

-4dB 

QOffl. 

-4dB 

non. 

-8dB 

nom. 

-6dB 

nom. 

- 

Registered 
Terminal 
Equipment 
& (B) 

OPS Porta 
(2-Wire) 

-2dB avg. 

-0.5dB max 

-2dB avg 

-0.5dB mix 

-6dB 

nom. 

OdB avg 

1.5dB max 

OdB avg 

l.SdB max 

Public 

Switched 

Network 

Porta 

(2-Wire) 




OdB avg 

1.5dB max 
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(A) The source impedance for all 
measurements shall be 600 ohms. All 
ports shall be terminated in appropriate 
loop or private line channel simulator 
circuits or 600 ohm terminations. The 
numerical "avg." and "max." 
requirements mean that the net gain for 
each type of connection through such 
equipment or circuitry shall be designed 
not to exceed the average gain for such 
paths in all units; however, the gain for 
any path of any single unit may exceed 
the average by as much as the maximum 
provided that the net gain, averaged 
over such paths in all units of 
production, is no greater than the 
average. The term “nom." allows for 
variations encountered in conventional 
terminating set losses as defined in 

§ 68.3 (aa)(3). 

(B) These ports are for 2-wire on¬ 
premises station ports to separately 
registered terminal equipment and off- 
premises station ports (OPS). 

(C) The 4-wire CTS shall meet the 
requirements defined in 5 68.3(aa). 

1 (9-3 41s for 200 la 500 la 

lot 2.5 

4 41 I for 500 la <f< 3200 la 

(D) These through gain limitations are 
applicable to multiport systems where 
channels are not derived by time or 
frequency compression methods. 

Terminal equipment employing such 
compression techniques shall assure 
that equivalent compensation for 
through gain parameters is 
demonstrated in the registration 
application. 

(E) Registered terminal equipment and 
registered protective circuitry may have 
net amplification exceeding the 
limitations of this subsection provided 
that, for each network interface type to 
be connected, the absolute signal power 
levels specified on this section are not 
exceeded. 

(ii) The insertion loss in through 
connection paths for any frequency in 
the 800 to 2450 Hertz band shall not 
exceed the loss at any frequency in the 
2450 to 2750 Hertz band by more than 1 
dB (maximum loss in the 800 to 2450 
Hertz band minus minimum loss in the 
2450 to 2750 Hertz band plus 1 dB. 

(6) For Tie Trunk Type Interfaces — 
Limitation on Idle Circuit Stability 
Parameters. For idle state operating 
conditions of registered terminal 
equipment and registered protective 
circuitry, the following limitations shall 
be met: 

(i) For the two-wire interface 
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(ii) For the four-wire lossless interface 

(10-4 loqU/200> ) dB, for 200 Hz <f< 

' log 2.5 


,if i( 


6 dB 
tl r > 40 dB 


; for 500 Hz <f < 


500 Hz 

3200 Hz 


RLi,RLq >3dB 


Ciii) For the four-wire conventional terminating set 
interface 

! (18-4 logtf/200,) ) <JB; for 200 Hz <f< 500 Hz 
14 dB ; for 500 Hz <f< 3200 Hz 

RLf, RL 0 > 3 dB 

where RL the return loss of 2-wire terminal 
equipment at the interface with respect to 600 
ohms ♦ 2.16 uF (i.e., Z re f • 600 ohms ♦ 2.16 
uF). 


RL* 20 log 1{) 


Z PBX + Z ref 

Z PBX - Z ref 


RLf the terminal equipment input (receive) port 
return loss with respect to 600 ohms (i.e., 

Z re f ■ 600 ohms). 


RL i 4 20 log 10 


Z PBX (input) ♦ Z ref 

Z PBX (input) - Z ref 


RL 0 the terminal equipment output (transmit) 
port return loss with respect to 600 ohms (i.e., 
Z r ef " 60 ° ohms). 


RL 0 
tl - 


A 20 log 


10 


Z PBX (output) ♦ Z ref 


Z PBX (output) - Z ref I 


the transducer loss between the receive and 
transmit ports of the 4-wire PBX. 


tlf is the transducer loss in the forward 
direction from the receive port to the 
transmit port of the PBX. 
tlf A 20 log|Q Ijil where If i 9 

prl the current sent 
into the receive 
port and I r is 
the current 
received at the 
transmit port 
terminated at 600 
ohm9. 


tl r is the transducer loss in the reverse 
direction, from the transmit port to the 
receive port of the PBX. 


tl r A 20 logjQ 



where If is 
the current sent 
into the transmit 
port and I r is 
the current 
received at the 
receive 

port terminated at 
600 ohms. 


Hotel 


The source impedance of If is 600 
ohms. 
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(7) Registered Terminal Equipment 
and Registered Protective Circuitry 
Shall Provide the Following Range of dc 
Conditions to off-premises station (OPS) 
lines, (i) DC voltages applied to the OPS 
interface for supervisory purposes and 
during network control signaling shall 
meet the limits specified in 
§ 68.306(a)(3)(i). 

(ii) DC voltages applied to the OPS 
interface during the talking state shall 
meet the following requirements: 

(A) The maximum open circuit voltage 
across the tip (T(OPS)j and ring 
(R(OPS)) leads for Classes A, B, and C 
shall not exceed 56.5 volts, and 

(B) Except for class A OPS interfaces, 
the maximum dc current into a short 
circuit across the tip (T(OPS)) and ring 
(R(OPS)) leads shall not exceed 140 mA, 
and 

(C) Except for class A OPS interfaces, 
the dc current into the OPS line 
simulator circuit must be at least 20 mA 
for the following conditions (see Fig. 

68.3( )): 



K2 « n 

ffflreiTIOB 

CUSS 1 

CLASS C 

CLASS D 

CLASS 1 

1 

*00 

noo 

1200 

12)0 

> 

1*00 

>500 

2)00 

3000 


(8) For message Registration the 
requirements of § 68.308(b) do not apply. 

(c) Signal power in the 3995-4005 Hz 
frequency band —(1) Power resulting 
from internal signal sources contained 
in registered ptotective circuitry and 
registered terminal equipment (voice 
and data), not intended for network 
control signaling. For all operating 
conditions of registered terminal 
equipment and registered protective 
circuitry which incorporate signal 
sources other than sources intended for 
network control signaling, the maximum 
power delivered by such sources in the 
3995-4005 Hertz band to an appropriate 
simulator circuit, shall be 18 dB below 
maximum permitted power specified in 
paragraph (b) of this section, for the 
200-4000 Hertz band. 

(2) Terminal equipment with 
provision for through-transmission from 
other equipments. The loss in any 
through transmission path of registered 
terminal equipment and registered 
protective circuitry at any frequency in 
the 600 to 4000 Hertz band shall not 
exceed, by more than 3 dB, the loss at 
any frequency in the 3995 to 4005 Hertz 
band, when measured into an 
appropriate simulator circuit from a 
source which appears as 600 ohms 
across tip and ring. 


(3) For Message Registration the 
requirements of § 68.308(c) do not apply. 

(d) Longitudinal voltage in the 100 
Hertz to 4 kHz frequency range. The 
weighted root-mean-squared voltage* 
averaged over 100 milliseconds that is 
the resultant of all the component 
longitudinal voltages in this band after 
weighting according to the curve in 
Figure 68.308(a) shall not exceed the 
maximum indicated under the 
conditions stated in subsection (e). The 
weighting curve in Figure 68.308(a) has 
an absolute gain of unity at 4 kHz. 


Frequency rang# Max RMS voltage 

Longitudinal 

iM&Mni 

impedance 

100 Hz 10 4 KHz_ -30 dBV 

500 ohms 


(e) Voltage in the 4 KHz to 1 MHz 
frequency range. The root-mean-squared 
voltage as averaged over 100 
milliseconds at the telephone 
connections of registered terminal 
equipment and registered protective 
circuitry in all of the possible 8 kilohertz 
bands within the indicated frequency 
range and under the conditions specified 
in paragraph (e) of this section, shall not 
exceed the maximum indicated below. 

(1) Metallic Voltage—General Case 


Frequency 
of 8 kHz band 

Max voltage in 
all 8 kHz bands 

Metallic 

terminating 

impedance 

4 kHz to 12 kHz._ 

12 kHz to 90 kHz_ 

90 kHz to 1 MHz_ 

-(6.4 + 12.8 logO 
dBV 

(23 -40 logf) dBV ... 
-55 dBV. 

900 ohms 

135 ohms 
135 ohms 


(2) Metallic Voltage—2 Wire and 4 
Wire Lossless Interface 

Frequency 
of 8 kHz band 

Max voltage in 
*M 8 kHz bands 

Metalkc 

terminating 

impedance 

4 kHz to 12 kHz_ 

- (8.4 +12.6 log 0 
dBV 

(21 - 40 log 0 dBV.. 

- 57 dBV_ 

300 ohms 

135 ohms 
135 ohms 

12 kHz to 90 kHz_ 

90 kHz to 1 MHz_ 

(3) Metallic Voltage — 4 Wire CTS 
Interface 

Frequency 
of 8 kHz band 

Max voltage in 
aH 8 kHz bands 

Metallic 

terminating 

impedance 

4 kHz to 12 kHz. . 

12 kHz to 90 kHz - 

90 kHz to 1 MHz _ 

-(124 + 12.6 logO 

dBV. 

(17 - 40 logO dBV.. 
- 61 dBV.... 

900 ohms 

135 ohms 
135 ohms 



(4) Longitudinal Voltage 


• Note.—Average magnitudes may be used for 
signals that have peak-to>RMS ratios of 20 dB and 
less. RMS limitations must be used instead of 
average values if the peak-to-RMS ratio of the 
interfering signal exceeds this value. 


Metallic 

Frequency Max voltage In terminating 

Of 8 kHz band el 6 kHz bands impedance 


4 kHz to 12 kHz.- -(18.4 + 20 tog I) 500 ohme 

d8V 

12 kHz to 60 kHz-(3 - 40 log 0 dBV..... 80 ohms 

80 kHz to 90 kHz- -68d8V. . 90 ohms 

90 kHz to 1MHz--62 dev.. 90 ohms 


where f = center frequency in kilohertz of 

each of the possible 8 kilohertz bands 

beginning at 8 kHz. 
dBV = 20 log )9 voltage in volts 

(f) Requirements in paragraphs (d) 
and (e) apply under the following 
conditions. (1) All registered terminal 
equipment and all registered protective 
circuitry must comply with the 
limitations when connected to a 
termination equivalent to the circuit 
depicted Figure 68.308(b) and when 
placed in all operating states of the 
equipment except during network 
control signaling. For message 
registration in the ground return mode, a 
termination equivalent to Figure 
68.308(c) is required, and metallic 
voltage limitations do not apply. 

(2) All registered terminal equipment 
and registered protective circuitry must 
comply with the limitations in the off- 
hook state over the range of loop 
currents that would flow with the 
equipment connected to an appropriate 
simulator circuit 

(3) Registered terminal equipment and 
registered protective circuitry with 
provision for through-transmission from 
other equipments shall comply with the 
limitations, with a 1000 Hertz tone 
applied from a 600-ohm source (or, if 
appropriate, a source which reflects a 
600-ohm impedance across tip and ring) 
at the maximum level that would be 
applied during normal operation. 
Registered protective circuitry for data 
shall also comply with the tone level 10 
dB higher than that expected during 
normal operation. 

(4) Voice terminal equipment 
containing electroacoustic transducers 
for live voice input, including recording 
devices, shall comply with the 
limitations with a 1000-Hertz acoustic 
signal applied to the electroacoustic 
transducers that results in a power 
delivered into the 600-ohm load 
impedance of —13 dB with respect to 
one milliwatt for the general case, and 
— 15 dB with respect to one milliwatt for 
the 2-wire and 4-wire lossless interfaces 
and — 19dB with respect to one milliwatt 
for the 4-wire CTS interface. 

BILLING COOE 6712-01-M 
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H (!) 


RMS 

DETECTOR 








WEIGHTING FUNCTION RESPONSE 


FIGURE 68.308(a) 
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RESISTIVE TERMINATIONS 
METALLIC RETURN 
(MR SIMULATOR MODE 1) 


BELOW 12 kHz 





V ■ V +1.4 dB (dBV) 

LONGITUDINAL 


ABOVE 12 kHz 



/ 




FIGURE 68.308(b) 
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RESISTIVE TERMINATIONS 
GROUND RETURN 
(MR SIMULATOR MODE 2) 


BELOW 12 KHz 


575 OHMS 



V LONGITUDINAL = V/2 ,dBV) 





ABOVE 12 KHz 


123.8 OHMS 


-Wi- 

0 1 


•I i' 


V LONGITUOINAL‘ v/2 (dBV) 


BILLING CODE *712-01-0 




FIGURE 68.308(c) 






























Federal Register / Vol. 45, No. 63 / Monday, March 31, 1980 / Rules and Regulations 


20865 


§ 68.310 Longitudinal balance limitations. 

(a) Technical Description and 
Application. The metallic-to-longitudinal 
balance coefficient, BALANCE*-*, is 
expressed as: 

•m 

BALANCE.-,«= 20 log,* — 

«u 

where e*. is the longitudinal voltage produced 
across a 500-ohm longitudinal termination 
and e M is the metallic voltage across the tip¬ 
ring or tip 1 and ring 1 interface of the input 
port when a voltage (at any frequency 200 f 
4000 Hertz) is applied from a balanced 600- 
ohm metallic source. The source voltage 
should be set such that e M =0.775 volts rms 
(OdBm) when a 600 ohm termination is 
substituted for the terminal equipment. The 
minimum balance coefficient specified in this 
Section (as appropriate) shall be equalled or 
exceeded for all 2-wire network ports, OPS 
line ports and the transmit pair (tip and ring) 
and receive pair (tip 1 and ring 1) of all 4-wire 
network ports at all values of dc loop current 
that the port under test is capable of drawing 
when attached to the appropriate loop 
simulator circuit (see § 68.3). An illustrative 
test circuit that saUsfies the above conditions 
is shown in Figure 68.310(a); other means may 
be used to determine the balance coefficient 
specified herein, provided that adequate 
documentation of the appropriateness, 
precision, and accuracy of the alternative 
means is provided by the applicant. The 
minimum balance requirements specified 
below shall be equalled or exceeded under 
all reasonable conditions of the application 
of earth ground to the equipment or 
protective circuitry under test: 


Paragraph and equipment stele 

Minimum 

balance 

requirement 

dB 

Frequency 

range 

Hz 

lb): 



Both on-hoc*.... 

60 

200-1000 

and off-hook. 

40 

1000-4000 

<c): 



On-hook _ .... 

60 

200-1000 


40 

1000-4000 

Off-hook.. 

40 

200-4000 

Id) Off-hook. 

40 

200-4000 

(a) voice equipment 



Both on-hook.. . 

60 

200-1000 

•nd off-hook_ 

40 

1000-4000 

(e) Data Equipment: 



On-hook... 

60 

200-1000 


40 

1000-4000 

Off-hook..... 

40 

200-4000 

(f) Off-hook_ __ ... 

40 

200-4000 

tfl): 



Both on-hook. 

60 

200-1000 

and off-hook. .. 

40 

1000-4000 

(h) Off-hook..... 

(5): 

. 40 

200-4000 

Both on-hook.. 

60 

200-1000 

and off-hook_ 

40 

1000-4000 

0) Off-hook. 

40 

200 


(b) Registered One-Port Equipment for 
Loop-Start, Non-data applications. The 
one-port shall be driven from a 600-ohm 
metallic source having a 500-ohm 
longitudinal impedance. 

(c) Registered One-Port Equipment for 
Loop-Start, Data applications. The one- 
port shall be driven from a 600-ohm 


metallic source having a 500-ohm 
longitudinal impedance. 

(d) Registered One-Port Equipment for 
Ground-Start and Reverse-Battery 
applications. The one-port shall be 
driven from a 600-ohm metallic source 
having a 500-ohm longitudinal 
impedance. 

(e) Registered Protective Circuitry for 
Loop Start Applications. These criteria 
shall be met with either terminal of the 
interface to other equipment connected 
to earth ground. The interface to other 
equipment shall be terminated in an 
impedance which will be reflected to the 
telephone connection as 600-ohms in the 
off-hook state of the registered 
protective circuit, and the interface 
should not be terminated in the on-hook 
state. Figure 68.310(e) shows the 
interface of the protective circuitry 
being tested and the required 
arrangement at the interface to other 
equipment. 

(f) Registered Protective Circuitry for 
Ground-Start and Reverse-Battery 
Applications. These criteria shall be met 
with either terminal of the interface to 
other equipment connected to earth 
ground. The interface to other 
equipment shall be terminated in an 
impedance which will be reflected to the 
telephone connection as 600-ohms in the 
off-hook state of the protective circuit. 
Figure 68.310(e) shows the interface of 
the protective circuitry under test and 
the required arrangement at the 
interface to the other equipment. 

(g) Registered Multi-Port Equipment 
for Loop-Start Applications. These 
criteria shall be satisfied for all ports 
when the ports are terminated in their 
appropriate networks, as will be 
identified below, and when interface 
connections other than the ports are 
terminated in circuits appropriate to that 
interface. The minimum balance 
coefficients shall also be satisfied for all 
values of dc loop current that the 
registered equipment is capable of 
drawing through each of its ports when 
these ports are attached to the loop 
simulator circuit specified in these 
Rules. The port under test shall be 
driven from a 600-ohm metallic source 
having a 500-ohra longitudinal 
impedance. The termination for all ports 
other than the particular one whose 
balance coefficient is being measured 
shall have a metallic impedance of 600 
ohms and a longitudinal impedance of 
500 ohms. Figure 68.310(g) shows this 
termination. 

(h) Registered Multi-Port Equipment 
for Ground Start and Reverse Battery 
Applications. These criteria shall be 
satisfied for all ports when all ports not 
under test are terminated in their 
appropriate networks as will be 


identified below, and when interface 
connections other than the ports are 
terminated in circuits appropriate to that 
interface. The minimum balance 
coefficients shall be satisfied for all 
values of dc loop current that the 
registered equipment is capable of 
drawing through each of its ports when 
these ports are attached to the loop 
simulator circuit specified in these 
Rules. The port under test shall be 
driven from a 600-ohm metallic source 
having a 500-ohm impedance. The 
terminations for all ports other than the 
particular one whose balance coefficient 
is being measured shall have a metallic 
impedance of 600 ohms and a 
longitudinal impedance of 500 ohms. 
Figure 68.310(g) shows this termination. 

(i) Registered Terminal Equipment 
and Registered Protective Circuitry for 
4-Wire Nework Ports. The pair under 
test shall be driven from a 600-ohm 
metallic source having a 500-ohm 
longitudinal impedance. The pair not 
under test shall be terminated in a 
metallic impedance of 600 ohms and a 
longitudinal impedance of 500 ohms. 
Other conditions are as follows: 

(1) Registered Protective Circuitry for 
Loop Start, Ground Start, and Reverse 
Battery Applications. These criteria 
shall be met with either terminal of the 
interface to other equipment connected 
to earth ground. The interface to other 
equipment shall be terminated in an 
impedance that will result in 600 ohms 
at each of the transmit and receive pairs 
of the 4-wire telephone connection in the 
off-hook state of the registered 
protective circuit, and the interface 
should not be terminated in the on-hook 
state. Figure 68.310(j) shows the 
interface of the protective circuitry 
being tested and the required 
arrangement at the interface to other 
equipment. 

(2) Registered Multi-Port Equipment 
for Loop-Start, Ground-Start, and 
Reverse Battery Applications. These 
criteria shall be satisfied for all network 
ports when the ports are terminated as 
defined below, and when interface 
connections other than the network 
ports are terminated in circuits 
appropriate to that interface. The 
criteria shall also be satisfied for all 
values of dc loop current that the 
registered equipment is capable of 
drawing through each port when the 
port is connected to the appropriate 4- 
wire loop simulator circuit, Figure 68.3(c) 
or 68.3(d). The terminations for both 
pairs of all network ports not under test 
shall have a metallic impedance of 600 
ohms and a longitudinal impedance of 
500 ohms. Figure 68.310(g) shows this 
termination. 
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(j) Registered PBX equipment (or 
similar systems) with Class B or Class C 
off-premises interfaces. These criteria 
shall be satisfied for all off-premises 
station interface ports when these ports 
are terminated in their appropriate 
networks for both their on-hook and off- 
hook states, and when ail other 
interface connections are terminated in 
circuits appropriate to that interface. 
The minimum balance coefficients shall 
also be satisfied for all values of dc loop 
current that the registered PBX is 
capable of providing through off- 
premises station ports when these ports 
are attached to the off-premises line 
simulator circuit specified in these rules. 
The port under test shall be driven from 
a 600-ohm metallic source having a 500- 
ohm longitudinal impedance. 

(k) Ringing Type Z Equipment for 
Loop-Start Applications. Equipment 
which has on-hook impedance 
characteristics which do not conform to 
the requirements of 5 68.312 (e.g., “Type 
Z“), need comply with a minimum 
balance requirement of 40 dB in the 
frequency range 200 to 400 Hertz, under 
the applicable subparagraph above. See 
8 68.312(f) for conditions upon 
registration of “type Z“ equipment. 

BILLING CODE 6712-01-M 
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Figure 68.310(a) - Illustrative test circuit complying with Section 68.310(a) 
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Required term li uitIon for connections to non-rentstored equipment s 



TIP 


BALANCE 


REGISTERED 

TEST 


PROTECTIVE 

APPARATUS 


CIRCUITRY 


RING 




GROUND PLANE 



Y 


INTERFACE TO 

NON REGISTERED EOUIPT 


T. 

Q •=- 


Z - selected so that the relccted Impedance at tip and ring Is 600 ohms. 


Figure 68.310(e) 


Off-Hook Termination of Multi-port Equipment for Porta not under tests ; 



R.is used to adjust termination balance. Balance of this termination shall 
be adjusted to at least 60 dB between 200 and 1000 Hertz, and at least 40 dB 
between 1000 and 4000 Hertz. 


Figure 68.310(g) 
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§ 68.312 On-hook impedance limitations. 

(a) General: The limitations in this 
section that involve 2-wire network 
ports apply to tip and ring of the public 
switched network. For 4-wire network 
ports (tip, ring, tip 1, and ring 1) with 
loop-start or ground-start signaling, the 
limitations apply when tip and ring 
conductors are connected together and 
treated as one of the conductors of a tip 
and ring pair and the tip 1 and ring 1 
conductors are connected together and 
treated as the other conductor of a tip 
and ring pair. 

(b) Limitations on individual 
equipment intended for operation on 
loop-start telephone facilities: 

(1) Registered terminal equipment and 
registered protective circuitry shall 
conform to the following limitations, for 
each Ringing Type which is listed as 
part of its Ringer Equivalence: 

(1) The dc resistance between tip and 
ring conductors, and between each of 
the tip and ring conductors and earth 
ground shall be greater than 10 
megohms for all dc voltages up to and 
including 100 volts. 

(ii) The dc resistance between tip and 
ring conductors, and between each of 
the tip and ring conductors and earth 
ground 9hall be greater than 30 kilohms 
for all dc voltages between 100 and 200 
volts. 

(iii) During the application of 
simulated ringing, as listed in Table 1 
below, the total dc current, a9 a result of 
non-sinusoidal ac wave characteristics, 
shall not exceed 3.0 milliamperes. 

(iv) During the application of 
simulated ringing, as listed in Table 1 
below, the impedance between the tip 
and ring conductors (defined as the 
quotient of applied ac voltage divided 
by resulting true rms current) shall be 
greater than the value specified in Table 
I. Except as provided in paragraph (b)(2) 
of this section, such impedance shall be 
less than 40 kilohms. 

(v) During the application of simulated 
ringing, as listed in Table I below, the 
impedance between each of the tip and 
ring conductors and ground shall be 
greater than 100 kilohms. 

(2) Registered terminal equipment and 
registered protective circuitry intended 
for use on facilities which always will 
have additional ringing detection 
circuitry in use at the same time such 
registered terminal equipment and 
registered protective circuitry is 
connected need not comply with the 40 
kilohm maximum impedance 
specification of paragraph (a)(l)(v) of 
this section. 

(c) Limitations on individual 
equipment intended for operation on 
ground-start telephone facilities: 
Registered terminal equipment and 


registered protective circuitry shall 
conform to the following limitations for 
each Ringing Type which is listed as 
part of its Ringer Equivalence Number 

(1) During the application of 
simulated ringing, as listed in Table I 
below, the total dc current flowing 
between tip and ring conductors shall be 
exceed 3.0 milliamperes. 

(2) During the application of 
simulated ringing, as listed in Table I 
below, the total impedance of the 
parallel combination of the ac 
impedance across tip and ring 
conductors and the ac impedance from 
the ring conductor to ground (with 
ground on the tip conductor) shall be 
greater than the value specified in Table 
I. Except as provided in paragraph (a)(2) 
of this section, such impedance shall be 
less the 40 kilohms. 

(d) Ringer Equivalence Definition. The 
values of each of the parameters for 
which a limitation is imposed in 
paragraph (a) or (b) of this section, as 
appropriate, shall be determined for a 
representative unit under test. Quotients 
of each such value shall be formed 
according to the following: 

(1) For individual equipment intended 
for operation on loop-start telephone 
facilities: 

(1) 50 megohms divided by the 
minimum measured on-hook dc 
resistance for all dc voltages up to and 
including 100 volts. 

(ii) 150 kilohms divided by the 
minimum measured on-hook dc 
resistance for all dc voltages between 
100 and 200 volts. 

(iii) The maximum total dc current 
flowing between tip and ring during the 
application of simulated ringing as listed 
in Table I below, in milliamperes, 
divided by 0.6 milliamperes. 

(iv) Five times the impedance 
limitation listed in Table L below, 
divided by the minimum measured ac 
impedance, defined as in paragraph 
(a)(l)(iv) of this section, during the 
application of simulated ringing as listed 
in Table 1. 

(2) For individual equipment intended 
for operation on ground-start telephone 
facilities: 

(i) The maximum total dc current 
flowing between tip and ring conductors 
during the application of simulated 
ringing as listed in Table I below, in 
milliamperes, divided by 0.6 
milliamperes. 

(ii) Five times the impedance 
limitation listed in Table 1 below 
divided by the minimum measured ac 
impedance, defined in paragraph (b)(2) 
of this section, during the application of 
simulated ringing as listed in Table I. 

The largest of the unitless quotients so 
formed, followed by the Ringing Type 


letter indicator representing the 
frequency range for which that number 
is valid, is the Ringer Equivalence. If 
Ringer Equivalence is to be stated for 
more than one Ringing Type, testing 
shall be performed at each frequency 
range to which Ringer Equivalence is to 
be determined in accordance with the 
above, and the largest resulting Ringer 
Equivalence number so determined will 
be associated with each Ringing Type 
letter designation for which it is valid. 

(e) Registered terminal equipment and 
registered protective circuitry shall have 
at least one ringer equivalence number 
shown on the registration label. Where 
options that will vary the ringer 
equivalence are involved, either each 
option that results in a ringer 
equivalence number greater than 0.1 and 
its corresponding Ringer Equivalence 
shall be listed on the registration label, 
or the largest ringer equivalence number 
that can result from such options shall 
be stated on the label. A trained, 
authorized agent of the Grantee may 
disconnect ringers, bridge ringers to 
another line, or execute options 
affecting ringer equivalence after the 
telephone company has been notified in 
accordance with Section 68.106. 

(f) All registered terminal equipment 
and registered protective circuitiy which 
can affect on-hook impedance shall be 
assigned a Ringer Equivalence. The sum 
of all such ringer equivalences on a 
given telephone line or loop shall not 
exceed 5; in some cases, a system which 
has a total ringer equivalence of 5 or 
less may not be usable on a given 
telephone line or loop. 

(g) Ringing Type Z Equipment. 
Equipment which has on-hook 
impedance characteristics which do not 
conform to the requirements of this 
Section may be conditionally registered, 
notwithstanding the requirements of this 
section, provided that it is labelled with 
a Ringing Type designation “Z*\ It 
should be noted that registration of 
equipment bearing the designation “Z" 
does not necessarily confer any right of 
connection to the telephone network 
under these rules; any equipment 
registered with the type Z designation 
may only be used with the consent of 
the local telephone company, provided 
that the local telephone company does 
not discriminate in its treatment of 
equipment bearing the type Z 
designation. 

(h) Limitations on PBX equipment 
with an off-premises interface and direct 
inward dialing (DID). 

PBX ringing supplies whose output 
appears on the off-premises interface 
leads shall not tip when connected to 
the following trip-to-ring impedance 
which terminates the off-premises 
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station loop: a terminating impedance 
composed of the parallel combination of 
a 15K ohms resistor and a RC series 
circuit (resistor and capacitor) whose ac 
impedance is as specified in the table 
below. 




ac Impedance Ohms 


Ringing frequency 

H2 

Class B. C. 
D.orE 

Oast A 

20 ± 3 


7000 

. 1400 

30 ±3 


N 

5000 

1000 



N 



N—Number of ringer equivalences, as 
specified by the manufacturer, which can 
be connected to the off-premises station 
loop. 

(i) Limitations on individual 
equipment intended for operation with 
message register signaling channels: 

(1) Registered terminal equipment and 
registered protective circuitry shall 
conform to the following limitations in 
all operating states. 

(2) The dc resistance between each of 
the tip [MR) and ring [MR) conductors 
and ground shall be greater than 30 
kilohms for voltages up to and including 
200 volts. 

Table I 


Range of Simulated ringing Imped- 

compaUbfe voltage ance 

Ringing ringing superimposed on limrta- 

type frequence* 525 volts dc ten 



H* 

(ohms) 

A 

20 ± 3 and 40 to 130 volts rms. 

1400 


30 ±3 

1000 

B 

15.3 to 68.0... 40 to 150 volts rms. 

. 1600 

C 

15.3to17.4... 54 to 120 volts rms. 

. 1600 

0 

19 3 to 20 7 » 54 to 120 volts rms... 

(frequency- 

selective) 

- 1600 

E 

24.3 to 25 7.^ 54 to 120 volts rms. 

1600 

F 

29.3 to 30.7* 54 to 120 volts rms. 

(frequency- 

selective) 

. 1600 

Q 

32 6 to 34.0... 54to 130 volts rms. 

. 1600 

N 

39.2 to 40 9 ... 62 to 130 volts rms_ 

- 1600 

J 

41.0 to 43.0... 62 10 130 volts rms. 

_ 1600 

K 

49.0 to 51.0... 62 to 140 volts rmt....^.. 

- 1600 

L 

52 9 to 55 1... 62 to 140 volts rms_ 

_ 1600 

M 

58 8 to 61.2... 68 to 150 volts rms. 

- 1600 

N 

65.4 to 68 0... 68 to 150 volts rms.. 

_ 1600 

P 

15.3 to 34.0... 54 to 130 volts rms_ 

- 1600 


1 Note Requirements at these frequencies, *t*ch are iden¬ 
tical to Type A frequencies, are not consistent with toe Type 
A requirements; equipment intended lor use both on Type A 
facilities and tacihtiee uemg frequency-selective ringing must 
comply with toe requvemente on Types A. 0 and F 
fnde<pendentty. 

s 68.314 Billing protection. 

(a) Call duration requirements on 
data equipment connected to the Public 
Switched network or Tie Trunks. 
Registered data terminal equipment and 
registered protective circuitry shall 
comply with the following requirements 
when answering an incoming call, 
except in off-hook states in which 


signals are transmitted and/or received 
by electroacoustic transducers only: 

(1) Registered Protective Circuitry. 
Registered protective circuitry 
connected to associated data equipment 
shall assure that the following signal 
power limitations are met for at least 2 
seconds after the off-hook condition is 
presented to the telephone network in 
response to an incoming call: 

(1) Signals that appear at the 
protective circuitry / telephone network 
interface for delivery to the telephone 
network shall be limited to — 55 dB with 
respect to one milliwatt as such signals 
are delivered into a loop simulator 
circuit or a 600 ohm termination, as 
appropriate; and 

(ii) Signals that appear at the 
protective circuitry-associated data 
equipment interface for delivery to 
associated data equipment shall be 
limited as follows: for any received 
signal power (appearing at the 
protective circuitry-telephone network 
interface) up to 0 dB with respect to one 
milliwatt (at any frequency in the range 
of 200 to 3200 Hertz), the power of 
signals delivered to associated data 
equipment shall be no greater than the 
signal power that would be delivered as 
a result of received signal power of —55 
dB with respect to one milliwatt. 

(2) Registered Terminal Equipment. 
Registered terminal equipment for data 
applications shall assure that, when an 
incoming telephone call is answered, the 
answering terminal equipment prevents 
both transmission and reception of data 
for at least 2 seconds after the 
answering terminal equipment transfers 
to the off-hook condition. For the 
purpose of this requirement, a fixed 
sequence of signals that is transmitted 
(and originated within) and/or received 
by the registered terminal equipment 
each time it answers an incoming call 
shall not be considered data, provided 
that such signals are for one or more of 
the following purposes: 

(i) Disabling echo suppressors 

(ii) Adjusting automatic equalizers 
and gain controls, 

(iii) Establishing synchronization, or 

(iv) Signaling the presence and if 
required, the mode of operation, of the 
data terminal at the remote end of a 
connection. 

(b) Voice and data equipment on-hook 
signal requirements for equipment 
connected to the Public Switched 
network or Tie Trunk. Registered 
protective circuitry and registered 
terminal equipment shall comply with 
the following: 

(1) The power delivered into a 2-wire 
loop simulator circuit or into the 
transmit and receive pairs of a 4-wire 
loop simulator or into a 600 ohm 


termination (where appropriate) in the 
on-hook state, by loop-start or ground- 
start equipment shall not exceed — 55dB 
with respect to one milliwatt within the 
frequency band from 200 to 4000 Hertz. 
Registered protective circuitry shall also 
assure that for any input level up to 
lOdB above the maximum level that 19 
expected under normal operation, the 
power to a 2-wire loop simulator circuit 
or the transmit and receive pairs of a 4- 
wire loop simulator circuit or into a 600 
ohm termination (where appropriate) 
does not exceed the above limits. 

(2) The power delivered into a 2-wire 
loop simulator circuit or into the 
transmit and receive pairs of a 4-wire 
loop simulator circuit, in the on-hook 
state, by reverse battery equipment shall 
not exceed — 55dB with respect to one 
milliwatt, unless the equipment is 
arranged to inhibit incoming signals. 

(c) Voice and data equipment loop 
current requirements for equipment 
connected to the Public Switched 
network. The loop current through 
registered terminal equipment or 
registered protective circuitry, when 
connected to a 2-wire or 4-wire loop 
simulator circuit with the 600 ohm 
resistor and 500 microfarad capacitor of 
the 2-wire loop simulator circuit or both 
pairs of the 4-wire loop simulator circuit 
disconnected shall, for at least 5 
seconds after the equipment goes to the 
normal off-hook state which would 
occur in response to ringing (called 
party condition) shall: 

(1) Be at least as great as the current 
obtained in the same loop simulator 
circuit with a 200 ohm resistance 
connected across the tip and ring of the 
2-wire loop simulator circuit or 
connected across the tip/ring and tip 1/ 
ring 1 conductors (tip and ring 
connected together and tip 1 and ring 1 
connected together) of the 4-wire loop 
simulator circuit in place of the 
registered terminal equipment or 
registered protective circuitry; or 

(2) Not decrease by more than 25 
percent from its maximum value 
attained during this 5-second interval; 
unless the equipment is returned to the 
on-hook state during the above 5 second 
interval. 

(d) Signaling interference. Registered 
terminal equipment and registered 
protective circuitry shall not deliver 
signals into a 2-wire loop simulator 
circuit or the transmit and receive pairs 
of a 4-wire loop simulator circuit or a 
600 ohm termination (where 
appropriate) from sources internal to the 
registered equipment or circuitry, with 
energy in the 2450 to 2750 Hertz band 
unless at least an equal amount of 
energy is presented in the 800 to 2450 
Hertz band. 
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(e) Operating Requirements for 
Automatic Identified Outward Dialing 

(1) General '. Registered terminal 
equipment that provides Automatic 
Identified Outward Dialing (AIOD) 
features shall meet those operating 
requirements necessary to ensure 
compatibility with the local telephone 
company serving central office. A 
sufficient set of operating characteristics 
for interfacing with central office AIOD 
channels is contained in the Electronics 
Industries Association (ELA) 
Specification SP-1285, Section 4.4.1., 
dated May 31,1979. 

(2) Station Number Assignment. 

Station number assignments in 
registered terminal equipment with 
AIOD capabilities, including spare 
numbers for subsequent activities by the 
customer, must be programed into the 
equipment by a qualified installer only 
and such numbers must be restricted to 
the group of station numbers provided 
by the telephone company. If the 
registered terminal equipment is 
arranged so that the customer can 
reassign and/or activate new station 
numbers, means shall be provided so 
that the customer can verify that the 4- 
digit number assigned to a station set, 
incoming tie trunk, or the attendant for 
AIOD purposes is the same as the 
number identified by the registered 
terminal equipment for AIOD when an 
outgoing call to a central office is 
originated. 

Dissenting Statement of Commissioner 
Abbott Washburn 

RE: Interconnection Rules, CC Docket 
79-143 

February 28,1980. 

It is difficult to rationalize the current 
trend to deregulation with today’s major 
expansion of the technical details 
surrounding our Registration Program 
for interconnected equipment. In our 
Notice of Proposed Rulemaking we 
correctly observed that AT&T’s 
proposed rules appeared unnecessary, 
because Part 68 of our Rules already 
applied to private-line services. 

Moreover, services normally associated 
with MTS/WATS, and the public 
switched network, are treated as 
private-line services. Automatic 
Identified Outward Dialing provides a 
subscriber special billing information for 
originating toll calls through customer 
provided PBX-type equipment usually in 
conjunction with the subscriber’s MTS/ 
WATS service. As such, this is clearly 
part of public switched telephone 


service and fully covered under our 
present Registration Program. 

The detailed rules which have 
evolved in this proceeding are largely 
irrelevant to the purposes of the 
Registration Program and appear 
unnecessary to protect private-line 
services from the harms defined in our 
rules. Rather, regulation is being 
misused here to force compatability 
through terminal equipment redesign or 
network improvement or both. 

Codifying detailed technical 
arrangements in our rules in the longer 
run could stifle otherwise spontaneous 
innovation under a blanket of 
administrative procedure. One example 
of this is the requirement in paragraphs 
76, 77 and 78 to register with the FCC all 
of the custom made and locally modified 
equipment used by electric, gas, and 
pipeline companies. One conservative 
estimate is that there are some 42,000 of 
these “one-of-a-kind” devies put in use 
every year by the electric utilities alone. 
During the Commission’s discussion of 
this requirement it was stated that there 
will be no additional Commission effort 
in processing these applications. If we 
are not even going to read them. I must 
ask why we are requiring private firms 
to expend the time, effort and expense 
to prepare them. There will literally be 
hundreds of thousands of them! The 
additional administrative burden of 
these regulations upon the private sector 
will unquestionably discourage 
continuation of this privately beneficial 
practice—and for no apparent reason. 

I object to this regulatory variant on 
the Biblical truth that “Even the very 
hairs on your head are all numbered” 
(Luke 12:7). There is no demonstrated 
need for it. 

What is needed is not voluminous 
detailed rules but rather a Commission 
determination that our established 
Registration Program applies to all 
services including private-line service 
and that carriers may not offer in a 
discriminatory fashion special private¬ 
line services or specialized terminal 
equipment or a combination thereof 
outside the scope of the Registration 
Program. A first step in that process 
would be to have the interim AT&T 
tariffs, which have worked successfully 
for several years, made permanent. 

|FR Doc. 80-9042 Filed 3-28-80:8:45 am] 

BILLING CODE 6712-01-M 


DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

49 CFR Part 533 

[Docket No. FE 78-01; Notice 2] 

Light Truck Average Fuel Economy 
Standards; Standards for 1982 Model 
Year 

agency: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation. 
action: Final rule. 

summary: This notice establishes fuel 
economy standards for model year 1982 
light trucks. The establishment of these 
standards is required by section 502(b) 
of the Motor Vehicle Information and 
Cost Savings Act. These standards are 
intended to result in the savings of 1.2 
billion gallons of gasoline over the life of 
the 1982 light truck fleet, compared to 
the consumption which would have 
occurred if fuel economy remained at 
the levels of the 1981 standards. 

DATES: These standards are applicable 
for the 1982 model year. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Francis J. Turpin, Office of 
Automotive Fuel Economy Standards 
(NRM-21), National Highway Traffic 
Safety Administration, 400 Seventh 
Street, S.W., Washington. D.C. 20590 
(202-472-6902) 

SUPPLEMENTARY INFORMATION.* In 

December 1975, following the Arab oil 
embargo of 1973, substantial increases 
in the price of imported petroleum, and a 
recognition of the nation's vulnerability 
to interruptions of supply and rapid 
increases in the price of foreign oil, the 
Congress passed the Energy Policy and 
Conservation Act. That law added a 
new Title V to the Motor Vehicle 
Information and Cost Savings Act (“the 
Act”), authorizing a number of federal 
initiatives to improve automotive fuel 
efficiency. 

Section 502(b) of the Act requires the 
Secretary of Transportation to issue 
average fuel economy standards for light 
trucks beginning with the 1979 model 
year. That provision requires that 
standards be set at the maximum 
feasible average fuel economy level, 
considering technological feasibility, 
economic practicability, the effects of 
other federal standards on fuel 
economy, and the need of the nation to 
conserve energy. That provision also 
requires that standards be established 
at least 18 months prior to the start of 
the model year to which they apply. To 
date, standards have been established 
through the 1981 model year. On 
December 31,1979, in 44 FR 77199, the 
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National Highway Traffic Safety 
Administration ("NHTSA” or “die 
agency”), which was delegated 
authority to administer the fuel economy 
program, proposed the issuance of light 
truck standards for model years 1982-85. 
These standards would apply to light 
trucks with gross vehicle weight ratings 
(GVWR) of up to 8500 pounds, curb 
weights of less than 6000 pounds, and 
frontal areas less than 45 square feet 
This class of vehicles includes most 
standard pickup trucks, vans, and utility 
vehicles which are used for personal or 
light duty commercial applications. 

This notice establishes standards for 
the 1982 model year only. Due to the 
imminence of the date specified in the 
law for establishment of the 1982 
standards and to the complexity of the 
marketing and other issues involved in 
the later model years, standards for the 
1983-85 model years will be established 
at a later date. The 1982 standards are 
18 mpg for two-wheel drive light trucks 
and 16 mpg for four-wheel drive light 
trucks. 

The basis for the proposed standards 
is set forth in the preamble to the 
December 31 notice of proposed 
rulemaking (NPRM), the agency’s 
rulemaking support paper (RSP), and the 
agency’s regulatory analysis, copies of 
which are available from the individual 
listed as the ‘’information contact” at 
the beginning of this notice. These 
standards are based upon information 
obtained in past rulemakings, the 
Department's own research activities, 
information submitted by the 
manufacturers in response to a July 1978 
NHTSA questionnaire and a July 1979 
special order, and other information. In 
general, the proposed 1982 standards are 
based primarily on the projected use of 
"add-on” technology such as radial tires, 
improved accessories, automatic 
transmissions with lock-up torque 
converters, and overdrive manual 
transmissions. Items requiring longer 
lead times, such as the introduction of 
compact pickup truck models and new 
engines were not included in the 
proposal for 1982 for most 
manufacturers, but were considered in 
three alternative analyses discussed in 
the agency's rulemaking support paper. 

The fuel economy levels of 17.4 mpg 
for two-wheel drive (4x2) light trucks 
and 15.6 mpg for four-wheel drive (4x4) 
light trucks set forth in the NPRM were 
determined to be achievable by the 
"least capable manufacturer” with 
relatively minor difficulty, and were 
based on the agency's then current 
assessment of that manufacturer’s 
capability. The NPRM noted that the 
final 1982 standards might be 


established at other higher or lower 
levels, depending on the comments 
received and the degree to which 
standards would be keyed to the least 
capable manufacturer. The proposed 
standards were generally consistent 
with levels of fuel economy which the 
manufacturers planned to meet, due to 
market demands and the anticipated 
establishment of fuel economy 
standards for that year. However, in 
most cases the proposed standards did 
not reflect such fuel economy 
improvement actions as reduction of 
average engine displacement or axle 
ratio below 1981 levels, or some feasible 
new model introductions. 

The only comments received on the 
NPRM with respect to the 1982 
standards came from the five domestic 
manufacturers of light trucks, the Center 
for Auto Safety, and Purolator Courier 
Corporation. With one exception, 
Chrysler Corporation, none of the 
manufacturers claimed to be unable to 
meet the proposed 1982 standards, and 
several apparently plan to exceed them 
by substantial margins. (As noted in 
greater detail later in this notice, the 
plans of the manufacturers and 
confidential information available to the 
agency place all of the manufacturers, 
except Chrysler, above the final 
standards too.) Since filing its comments 
on the proposal, Chrysler’s position has 
changed. In its March 1980 special order 
response, that company revised its 
projections upward and indicated that it 
now plans to exceed the proposed 4x2 
standard and to closely approach the 
4x4 proposal. In general, the 
manufacturers took exception to certain 
of the details of the agency’s analysis 
for 1982, but did not claim that the 
agency had overstated substantially 
their achievable fuel economy levels for 
that year. 

It should be noted that the levels of 
fuel economy projected in the proposal 
understated the actual fuel economy 
improvement capability for some 
companies due to limitations discussed 
above and the agency’s policy of not 
including the fuel economy benefits from 
usage of diesel engines until the 
questions relating to the possible 
adverse health effects of diesel engine 
emissions are more fully resolved. The 
EPA has recently issued diesel 
particulate standards, and they will not 
preclude the use of diesel engines in 
light trucks for the 1982 model year. 
However, only two manufacturers plan 
to rely significantly on diesel engine 
usage for 1982, GM and IH, and the 
increased fuel economy levels which the 
agency would project based on those 
plans would not change the balancing 


process by which the agency arrives at 
final standards. Therefore, the agency 
has not included diesel engines in its 
1982 fuel economy analysis, but may do 
so for the 1983-85 final rule, as 
mentioned in the NPRM. See 44 FR 
77204. 

The main issues raised in the 
comments on the 1982 standards involve 
the applicability of the standards, and in 
particular whether captive import light 
trucks may be included in average fuel 
economy calculations and whether the 
agency can and should establish a 
separate class of light trucks and a 
separate fuel economy standard to # 
accommodate manufacturers such as 
Chrysler and IH, which claim to need 
special consideration. The latter issue 
will be discussed at the end of this 
notice, in conjunction with selecting the 
levels of the 1982 standards. 

A. Inclusion of captive imports . 
Section 503(b)(1) of the Act provides 
that when a manufacturer both produces 
passenger automobiles in the United 
States and imports passenger 
automobiles, those two groups of 
vehicles are to be treated as if 
manufactured by separate 
manufacturers for fuel economy 
standards compliance purposes. The 
purpose of this provision is to remove 
any incentive the domestic 
manufacturers might have to comply 
with fuel economy standards by merely 
importing more small foreign-produced 
automobiles, thereby decreasing 
employment in the U.S. industry. See 
Congressional Record, p. H5383 (daily 
edition, June 12,1975). Although the law 
does not specify procedures for 
calculating light truck average fuel 
economy, the legislative history states 
that a similar computation (including 
"special rules for imports”) should be 
established as was done in the statute 
for passenger automobiles. See House 
Report 94-340 (94th Cong., 1st Sess. 
(1975), 91). In establishing standards for 
1980-81 model year light trucks, the 
agency used its classification authority 
under section 502(b) to require separate 
compliance of captive import and other 
light trucks after the 1979 model year. 
See 43 FR 11995, March 23,1978. 

Four of the domestic manufacturers 
commented on the issue of inclusion of 
captive import light trucks in model 
years after 1981. GM argued that the law 
compels NHTSA to require separate 
compliance of domestic and captive 
import light trucks. This position is 
based upon the language in the House 
Report relating to a "similar 
computation” for light truck average fuel 
economy as was done statutorily for 
passenger automobiles. GM argues that 
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this position is further supported by 
Congress* making the definition of the 
term "domestically manufactured" in 
section 503(b)(2)(E) apply to both 
passenger automobiles and light trucks. 
That term is the key definition for 
purposes of requiring separate 
compliance of imported and domestic 
vehicles, and could have been limited in 
application to passenger automobiles 
had Congress so intended. Ford also 
favored requiring separate compliance 
for import and domestic light trucks, but 
argued that if imports are permitted to 
be included in the average fuel economy 
calculation for some manufacturers, 
they must be includable for ail. 
International Harvester favored 
permitting the inclusion of captive 
imports, but only if a higher fuel 
economy standard were set for 
companies which did so. Chrysler 
favored permitting the inclusion of up to 
80,000 captive import light trucks in a 
manufacturer’s average fuel economy 
calculation, and argued that the agency 
has authority to permit this. 

One argument raised by Chrysler to 
support the inclusion of captive imports 
is that this step would raise the average 
fuel economy of its domestic fleet 
relative to the levels achieved by Ford’s 
and GM’s domestic fleets. (Inclusion of 
the captive imports would also increase 
the agency’s assessment of Chrysler’s 
ability to improve its domestic average 
fuel economy and might lead to the 
setting of higher standards than would 
be set were the captive imports 
excluded. Chrysler would still have the 
lowest projected fuel economy of all 
companies, however.) However, the 
agency remains of the view that the 
separate compliance requirement for 
domestic and captive import light trucks 
has a countervailing positive impact, in 
encouraging the domestic manufacturers 
to produce small trucks in the U.S. and 
thereby increase U.S. industry 
employment. Once this investment is 
made, the companies will have a 
stronger incentive to promote the sale of 
these more fuel efficient vehicles, 
thereby reducing gasoline consumption. 
Domestic production of small trucks will 
also improve the U.S. trade balance by 
capturing sales which would otherwise 
go to the importers. 

Chrysler also argued that permitting it 
to include captive imports in its CAFE 
would enable it to "test the market" for 
smaller, more fuel efficient types of 
vehicles. The agency’s original decision 
to require separate compliance of 
captive import and other light trucks 
does not preclude Chrysler or other 
manufacturers from continuing to test 
the small truck market with imports, to 


determine if demand for such vehicles is 
adequate to support minimum feasible 
domestic production volumes. However, 
the agency doubts that additional 
evidence is needed to convince a 
manufacturer that a market exists for 
these vehicles. In fact, Chrysler, in an 
October 17,1979, submission to the 
Treasury Department relating to its loan 
guarantee, projects that small pickup 
trucks will account for 23 percent of the 
light truck market in the early 1980’a. 
Sales of compact Japanese pickup trucks 
increased 39 percent from 1978 to 1979, 
to 465,000 units, despite a general 
decline of over 15 percent in total light 
truck sales. The compact pickup trucks 
were the only segment of the truck 
market to register a sales increase. 

Given the nearly universally accepted 
predictions of future gas price increases 
and possible shortages, the market for 
compact, fuel efficient light trucks seems 
assured. The other domestic light truck 
manufacturers apparently agree with the 
agency’s conclusion that the market is 
sufficient to support the sale of these 
trucks, given their plans to begin 
production in the next few model years. 

The agency remains convinced that 
the separate treatment of captive import 
and domestic light trucks is the position 
most consistent with the legislative 
mandate to develop similar average fuel 
economy calculation procedures for light 
trucks as for passenger automobiles. 
Therefore, this final rule makes no 
change in the current requirement for 
separation of foreign and domestic fight 
truck fleets. 

B. Technical issues. Several rather 
minor objections were raised with 
respect to the agency’s technical 
analysis of 1982 fuel economy 
improvement capability. All issues are 
discussed in greater detail in the 
agency’s rulemaking support paper, 
copies of which are available from the 
individual fisted as the "information 
contact" at the beginning of this notice. 

The first issue involves the baseline 
used to project 1982 fuel economy levels. 
For the NPRM, the agency used as the 
baseline its prior analysis of achievable 
1981 fuel economy levels from the 
rulemaking proceeding to reconsider 
that year’s standards (44 FR 36975, June 
25,1979). That analysis was in turn 
based upon 1979 sales mix and fuel 
economy test data. Only IH commented 
on the question of whether 1980 mix and 
test data should be used as a baseline to 
the extent that information becomes 
available. IH supported the use of 1980 
test data, but cautioned that the 1980 
sales data might be unrepresentative 
due to market fluctuations. A shift in the 
fight truck mix apparently occurred 


between early 1979 and the present 
time, with fighter trucks and smaller 
engines accounting for a larger portion 
of total sales. Although the agency is not 
revising its baseline estimates of 
average fuel economy, the standards 
established herein do reflect the changes 
in the truck market which occurred after 
the start of the 1979 model year, as 
discussed below. 

Both AM and IH argued that the 1981 
standards should be the baseline for 
projecting 1982 fuel economy levels, and 
that the only additional technology 
which should be considered by the 
agency is that which could be added for 
the 1982 model year. This approach 
would ignore any technology which was 
used by manufacturers to voluntarily 
exceed the 1981 standards, and would 
therefore inaccurately measure 1982 
maximum feasible fuel economy levels. 
For the NPRM, the agency did include 
improvements by two manufacturers 
(Ford and GM) which raised their 
capabilities beyond the 1981 standards. 
Thus, the agency has rejected this 
suggestion, due to its inconsistency with 
the legal requirements that standards be 
established at maximum feasible levels. 

The agency also requested comment 
on its current policy of not including in 
standard-setting analyses the fuel 
economy benefits from diesel engines, 
pending resolution of various diesel- 
emission-related questions by EPA. All 
the manufacturers (but for AM, which 
did not address the issue) supported the 
continuation of this policy, which has 
the potential effect of reducing the level 
of standards which are set. Ford also 
suggested that the policy be extended to 
its planned PROCO engine. With respect 
to the diesel issue, the agency is 
continuing its current policy for the 
reasons discussed above. The PROCO 
issue has no direct bearing on the 1982 
standards in any case, since the PROCO 
engine would not be available until 
some later model year. Ford’s comment 
will be addressed in the 1983-85 final 
rule. 

IH also objected to the agency’s 
methodology of assuming that if diesels 
were not available to that company, 
consumers would purchase the most 
efficient alternative gasoline engine 
available, a four-cylinder engine in IH’s 
case. In fact, the agency substituted a 
combination of 4- and 8-cylinder engines 
for the diesels, not solely the 4-cylinder 
engines. However, the agency is of the 
view that the 4-cylinder engine is the 
closest substitute to the diesel in terms 
of acceleration performance and fuel 
economy, as discussed in the rulemaking 
support paper. 

Several objections were raised with 
respect to the agency’s projections of 
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various transmission improvements. 
However, none of these objections were 
accompanied by test data or supporting 
analysis. Therefore, the agency has not 
revised its analysis with respect to 
potential transmission usage. Additional 
discussion on transmission 
improvements is contained in the 
agency's rulemaking support paper. 

Ford objected to the fuel economy 
benefit from improved accessories 
projected by the agency. However, since 
Ford’s statement did not indicate that 
such improvements were not feasible or 
provide any supporting data, the agency 
has not revised its projection used in the 
NPRM. Chrysler also differed with the 
agency's projection (and its own past 
estimates) of accessory improvements. 
No substantiating data for this change of 
position was provided, and the agency 
sees no reason why at least a portion of 
the originally projected improvement 
cannot be achieved by Chrysler. 
Although Chrysler pointed out that tests 
of one proposed technique provided no 
benefit, the agency considers it likely 
that other techniques may still provide a 
portion of the benefit 

Chrysler also objected to the agency's 
estimate and reduced its own previous 
estimate of the fuel economy benefit it 
could obtain from aerodynamic 
improvements for 4x2 light trucks. 
However, Chrysler provided no data or 
analysis in support of its claim, beyond 
stating that only one previously 
proposed improvement had proven 
acceptable within the constraints of 
cost, engineering and styling. Also, 
Chrysler's current estimate of the 
relationship between reductions in 
aerodynamic drag and fuel economy 
improvements is much lower than both 
the agency's estimates and those of the 
other manufacturers. Accordingly, the 
agency cannot accept Chrysler’s 
unsupported assertion in this area. 

Chrysler has also changed its position 
on feasible weight reduction for 1982. 

The agency had previously projected a 
very small improvement in this area (a 
reduction from projections made in the 
original 1981 standard-setting 
proceeding). Since Chrysler provided no 
basis to conclude that NHTSA’s 
projected weight reduction is not 
feasible, the agency is retaining its 
original estimate. 

Ford, GM, and Chrysler all objected to 
the agency's projection of a 1 percent 
fuel economy benefit from improved 
axle and manual transmission lubricants 
for 1982. GM and Ford projected lower 
benefits than did the agency, and GM 
and Chrysler indicated that additional 
time would be needed to complete the 
necessary durability testing. The agency 
recognizes that the precise level of 


benefits has not been finally 
established, but believes that its 
projections are substantially correct. 
The agency recognizes too that 
durability is a matter that the 
manufacturers must address. However, 
except for Chrysler, the manufacturers' 
arguments were not supported by any 
new information and are the same 
arguments considered and rejected by 
the agency in the past proceedings on 
1980-81 light truck standards and the 
reconsideration of the 1981 standards. 
GM’s and Chrysler's comments discuss 
lower viscosity rear axle lubricants only 
and do not discuss the benefits from the 
use of synthetic base or friction 
modified axle lubricants. Ford has 
tested the friction modified lubricants 
and apparently has not encountered any 
durability problems. In the absence of 
data or information in support of these 
arguments, the agency is retaining its 1 
percent axle lubricant projection, but 
not including this benefit for Chrysler 
until 1983. 

The manufacturers also objected to 
the agency's projection of a 3 percent 
fuel economy improvement for 1982 from 
the use of electronic engine control 
systems. Some manufacturers 
apparently assumed that the agency’s 
projections were limited to systems for 
fully interactive electronic control of 
spark advance, air-to-fuel ratio, and 
exhaust gas recirculation rate. This was 
not the case, since, as was pointed out 
in the Support Paper for the NPRM, the 
agency was projecting the use of a 
variety of electronic controls which 
differ in sophistication. The primary 
basis for this projection was that 
electronic controls (not necessarily 
fully-interactive electronic controls) 
would be used on 1981 model year 
passenger cars. In the 1980-81 proposal 
on light trucks (42 FR 83184; December 
15.1977), the agency projected that these 
controls could be applied to 1981 model 
year light trucks. The agency did not 
assume the use of controls in setting the 
final 1981 standards due to possible lead 
time problems in fully developing and 
reproducing the necessary software. 

Now some manufacturers are arguing 
that lead time does not exist to apply 
electronic controls to the 1982 light truck 
fleet, and even if it were done, no fuel 
economy benefit would result. Again, 
those arguments are based primarily on 
3-way catalyst systems. 

The agency rejects the lead time 
argument put forth by GM because the 
agency did not restrict its MY 1982 
projections to 3-way catalyst systems 
and there has been sufficient lead time 
for large manufacturers such as GM and 
Ford to develop electronic control 


systems. Indeed, GM is intending to use 
a knock limiter system. Further, both 
Chrysler and Ford will be using some 
form of electronic controls on certain 
applications in MY 1982. Several sources 
in the Support Paper for the NPRM 
substantiate the agency's position of 
average fuel economy benefits of from 3 
to 5 percent for electronic controls in 
various forms as does later information 
submitted by one manufacturer. 
Although some data submitted by the 
manufacturers showed no fuel economy 
improvement from specific electronic 
subsystems in particular applications, 
the agency is retaining its original 
estimate of 3 percent as a reasonable 
estimate of the average improvement in 
fuel economy. 

Ford and Chrysler objected to the 
agency’s estimate of fuel economy 
benefits available from reducing engine 
displacement or total drive ratio (CID x 
N/V). Ford objected to the CID x N/V 
reductions projected in one alternative 
case in the rulemaking support paper, 
but that was not the reduction upon 
which the 1982 proposal was based. The 
agency believes that Ford can meet the 
standards established herein without 
making CID x N/V reductions beyond 
those planned. Chrysler, however, 
projects that for 1981 it will sell engines 
with larger average displacement, and 
consequently poorer fuel economy, than 
in 1980. The mix gets even worse for 
1982. The agency cannot accept 
Chrysler's 1982 projection for purposes 
of setting standards. Against a 
background of current rapid gas price 
increases, uncertainties over Mideast oil 
supplies, and record sales of small 
imported automobiles, neither the 
agency nor Chrysler’s domestic 
competitors views the market as being 
consistent with Chrysler's forecasts. 

Even if Chrysler were correct in its 
forecast, that company provided no 
information bearing on its ability to use 
marketing measures to promote the sale 
of smaller engines. However, the agency 
is accepting Chrysler's projected shift 
for 1980-81, which is based on certain 
sales dislocations being carried over 
from 1979. Overall, the agency is 
retaining its original estimate of CID x 
N/V reductions for Chrysler. 

In the NPRM, the agency discussed a 
base case for making fuel economy 
improvements in 1982-85. It also set 
forth three alternative cases for 
achieving higher fuel economy levels, by 
introducing additional compact truck 
models, major performance reductions, 
and eliminating many of the higher 
payload trucks. With respect to the 
“new model" case, the Center for Auto 
Safety objected to the fuel economy 
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values projected by the agency for 
compact pickup truck and van models. 
Specifically, the Center argues that the 
new domestic models projected by the 
agency would still be larger than and 
have poorer fuel economy than imported 
light trucks, and would be unable to 
successfully compete with the imports in 
these times of increased demand for 
high fuel efficiency. According to the 
Center, the result of producing such 
vehicles would be further loss of sales to 
the imports, increased unemployment in 
the domestic industry, and a waste of 
capital due to the need to downsize 
these trucks again. The agency is 
concerned about the issue of new model 
attributes, but the issue raised relates to 
the 1983-85 standards because of the 
inadequate lead time to change 1982 
designs. The agency will consider this 
question more fully for the final rule on 
1983-85 standards. 

C. Economic practicability. None of 
the manufacturers raised any specific 
objections with respect to the agency’s 
analysis of the costs associated with 
compliance with the 1982 standards. 

Since the agency’s projections of 1982 
fuel economy improvements are no more 
stringent than the actions planned by 
the manufacturers to meet current 
market demand for greater fuel 
efficiency, the additional costs imposed 
by the 1982 standards are speculative. 

For that reason, the agency has 
continued to determine the costs and 
benefits of improving fuel economy to 
the levels required by our standards, 
regardless of the motivation for making 
those improvements. 

IH raised two general economic 
issues. First it requested that the agency 
conduct cash flow analyses for AM and 
IH as has been done for the larger 
domestic manufacturers. The 1982 model 
year capital investment required of 
these two companies, which rely 
extensively on suppliers for major 
components, is quite small. This makes 
cash flow a much less critical 
consideration for those companies than 
for the “Big Three." Further, DTs light 
truck production is a very small portion 
of that company’s business. Thus, IH's 
light truck expenditures have a 
relatively small impact on its cash flow. 
Second, IH argued that the agency 
consider the costs associated with fuel 
economy standards compliance, but 
which do not involve product changes. 
Apparently, IH is referring to the costs 
associated with commenting on 
proposed standards, responding to 
questionnaires and special orders from 
^ H SA. and submitting reports to the 
government IH states that these costs 
are insignificant for the larger 


manufacturers, but important for 
companies having a much smaller share 
of the market like IH. However, IH 
provided no cost information to support 
their argument. 

D. Effects of other federal standards. 
Two manufacturers addressed the issue 
of the effect of 1982 safety standard 
amendments on fuel economy. GM 
argued that the changes to Standard 204 
(relating to steering column rearward 
displacement) would require structural 
reinforcement to its vans, adding 40 
pounds additional weight. IH, on the 
other hand, estimated no adverse impact 
for its light truck fleet due to changes in 
safety requirements. The agency 
estimates that 40 pounds added to GM 
vans, if actually required, would have a 
negligibly small impact on measured 
fuel economy and no effect on its 
compliance with the 1962 standards. 

E. Need of the nation to conserve 
energy. Nope of the manufacturers took 
exception to the agency's discussion of 
the need of the nation to conserve 
energy, as set forth in the NPRM, 
rulemaking support paper, and 
preliminary regulatory analysis. Events 
continue to bear out the conclusion 
expressed by the agency in each 
standard-setting proceeding to date, that 
the need of the nation to conserve 
energy is so great as to require the 
establishment of the most stringent 
feasible fuel economy standards. 

F. Setting the 1982 standards. Based 
on comments received on the agency's 
NPRM. no significant revisions are 
required to the detailed technology 
usage projections which formed the 
basis for the proposed standards. 
However, due to rapid shifts in the light 
truck market and to corresponding 
changes in manufacturers' product 
plans, the estimates made by the agency 
in December no longer appear valid. For 
example, Chrysler recently submitted a 
response to an agency special order 
which projected 1982 fuel economy 
levels of 17.7 mpg for 4x2’s and 15.3 mpg 
for 4x4's 0.5 to 0.6 mpg above the levels 
it told NHTSA were its maximum 
feasible levels less than two months 
ago. Based on the plans of the various 
manufacturers to substantially change 
current trucks and on other information 
available to the agency, the fuel 
economy levels achievable with no more 
than moderate risk for the 1982 model 
year are as follows: 



4x2 

4x4 

American Motors ...... 


18-17 

15.3 

18-17 

18-17 

17.1 

Chrysler.. 

17.7 

Ford...... 

1S-19 

General Motors. 

18-19 

International Harvester. 





The precise planned fuel economy levels 
of some of the manufacturers have been 
claimed to be confidential by some of 
the companies. 

The reason for these higher levels is 
that some manufacturers plan (in 
response to the rapidly shifting market) 
to take certain actions to improve fuel 
economy beyond those actions 
projected by the agency for the 
proposed standards. Also, some of these 
numbers include the benefits of diesel 
engines, which the agency did not 
include in its analysis. These additional 
actions either became more firmly 
established after the issuance of the 
NPRM, or were discussed in 
manufacturers' special order responses 
but were not fully integrated into the 
agency's proposal due to the short 
period of time between the receipt of 
special order responses and issuance of 
the NPRM. 

Because of the rapid changes in the 
truck market, with fuel efficiency 
playing a much greater role in 
consumers' purchasing decisions, it 
appears that the manufacturers' fuel 
economy improvement plans for 1982 
are a more accurate indicator of the 
"maximum feasible average fuel 
economy" for that year than are the 
agency’s projections in the NPRM. Given 
the limited lead time remaining until the • 
beginning of the 1982 model year and 
the substantial economic uncertainties 
facing the manufacturers and the 
national economy, the agency is relying 
primarily on the manufacturers’ planned 
fuel economy levels in setting final 1982 
standards. The final standards are also 
quite consistent with the fuel economy 
levels projected in the alternative cases 
in the agency's rulemaking support 
paper. 

The Act’s legislative history provides 
guidance on the establishment of fuel 
economy standards in a situation like 
this one, in which one manufacturer has 
lower projected fuel economy than the 
rest of the industry. The Conference 
Report on the Act provides guidance in 
this regard as follows: 

The conference substitute lists a number of 
factors the Secretary shall consider in 
determining maximum feasible average fuel 
economy.. . . Such determination should. • . 
take industrywide considerations into 
account. For example, a determination of 
maximum feasible average fuel economy 
should not be keyed to the single 
manufacturer which might have the most 
difficulty achieving a given level of average 
fuel economy. Rather, the Secretary must 
weigh the benefits to the nation of a higher 
average fuel economy standard against the 
difficulties of individual automobile 
manufacturers. Such difficulties, however, 
should be given appropriate weight in setting 
the standard in light of the small number of 
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domestic automobile manufacturers that 
currently exist, and the possible implications 
for the national economy and for reduced 
competition association (sic) with a severe 
strain on any manufacturer. However, it 
should also be noted that provision has been 
made for granting relief from penalties under 
Section 508(b) in situations where 
competition will suffer significantly if 
penalties are imposed. 

Senate Report 94-340, 94th Cong., 1st 
Sess. (1975), at 154-5. Thus, the 
Secretary is required to balance the 
benefits to the nation of setting fuel 
economy standards at some level above 
that projected to be achievable with 
minimal risk by the “least capable" 
manufacturer against the resulting harm 
to that manufacturer and to industry 
competition. 

The main benefit from setting higher 
fuel economy standards is the additional 
petroleum savings which would result, 
or at least the greater certainty that 
these savings will be realized. This 
benefit is limited by feasibility 
constraints, since some levels of fuel 
economy either cannot be achieved or, 
more likely, could be achieved only at a 
risk perceived by the manufacturers to 
be so great that they would elect to pay 
civil penalties for failing to meet the 
standards rather than comply. This 
possibility of setting fuel economy 
standards which do not produce the 
anticipated savings is remote (but for 
Chrysler) if standards are set at levels at 
least up to 18 mpg for 4x2’s and 16 mpg 
for 4x4’s. Over the fuel economy ranges 
which the manufacturers are able to 
achieve for 1982, each 0.1 mpg of 
additional average fuel economy for the 
industry (including both classes of 
trucks) produces additional gas savings 
of approximately 130 million gallons 
over the life of the affected vehicles. 

Setting standards at levels which can 
more readily be achieved by the least 
capable manufacturer could result in the 
loss of gasoline savings which a higher 
standard would produce. In other words, 
standards set at a level which Chrysler 
can readily achieve would be below the 
maximum level which the other 
manufacturers can meet, and the other 
manufacturers could choose to just meet 
the lower standards instead of achieving 
the higher fuel economy levels they are 
capable of meeting. It has been argued 
by some manufacturers that market 
forces would not permit any 
manufacturer to produce vehicles of less 
than maximum fuel economy. However, 
the concept of “maximum fuel economy" 
is one upon which the agency and some 
of the manufacturers would disagree. 
There is no certainty that the 
manufacturers would maintain their 
planned 1982 fuel economy 


improvements if the fuel economy 
standards provided that latitude. In the 
unlikely event that setting 1982 
standards well below GM’s and Ford’s 
capability (and below that of AM and 
IH in the case of 4x4's) did not result in 
lower energy conservation in 1982, it 
could have that effect in a later year. 

The setting of such standards would 
enable those companies to earn large 
1982 credits and thus possibly reduce 
the incentive for additional fuel 
economy improvements in a later year. 
The fact that Ford, in its comments on 
the NPRM, stated that its 1982 planned 
fuel economy levels had been reduced 
from levels reported to the agency in 
September 1979 is evidence that current 
plans are not absolutely fixed, and that 
lower fuel economy levels are a definite 
possibility. 

The agency is also directed to 
consider the possible competitive harm 
which would occur if standards were set 
at a level above which a manufacturer 
could meet with low risk. This harm 
could result from either the payment of 
civil penalties (and any resulting 
adverse publicity) or the taking of 
drastic actions to comply with the 
standards. With respect to the payment 
of civil penalties, the Secretary may 
waive penalties if the Federal Trade 
Commission certified that the payment 
of such penalties would produce a 
“substantial lessening of competition." 
Given Chrysler’s situation as one of the 
three major domestic light truck 
producers and its current financial 
troubles, it is likely that such a finding 
would be made and potential penalties 
waived. More to the point, Chrysler will 
earn enough credits in 1981 to eliminate 
any civil penalties for the majority of its 
trucks, the 4x2's. Credits carried over for 
its 4x4 fleet would reduce the maximum 
civil penalty liability to about 2 million 
dollars. Given the public’s awareness of 
Chrysler’s problems, the small 
magnitude of the potential penalties, 
and the possibility that Chrysler might 
meet the standards, the agency 
discounts the adverse publicity factor. 

The remaining risk to be considered is 
the potential harm resulting from a 
manufacturer taking extraordinary 
actions to meet the standard and either 
producing vehicles which are not 
accepted in the market or incurring 
expenses which it cannot meet. Given 
the magnitude of the potential civil 
penalty liability for Chrysler of $35 per 
4x4 truck and the possibility that any 
penalty would be waived, it is 
inconceivable that the company would 
take any actions to comply with the 
standards which might have serious 
adverse economic consequences for it. 


Further, the possibility remains that 
Chrysler may be able to achieve 1982 
average fuel economy levels of 18 mpg 
for 4x2’s and 16 mpg for 4X4’s. If 
Chrysler took such actions as further 
increasing the efficiency of its engines, 
reducing its average engine 
displacement by changing the mix of the 
vehicles sold, or instituting additional 
lightweight material substitutions, it 
may be able to comply with these 
standards. 

The agency concludes that the energy 
savings benefits associated with setting 
standards at levels of 18 mpg for 4X2’s 
and 16 mpg for 4X4’s outweigh the 
rather speculative harm to Chrysler of 
such standards. Therefore, after 
balancing the factors required by the 
law, the agency is establishing final 
standards of 18 mpg for 4X2’8 and 16 
mpg for4X4'8. 

Commenters on the NPRM raised two 
issues which directly relate to the 
balancing process and selection of final 
standards. First. IH and Chrysler both 
argued that standards should be set at 
levels readily achievable by the least 
capable manufacturer, and the Center 
for Auto Safety opposed such a process. 
IH argued that the adverse publicity 
associated with violating the standards 
would be very damaging to the “least 
capable manufacturer.” The standards 
established herein can be met by IH, 
based on that company’s current 
product plan, as described in its 
response to the agency’s July 1979 
special order. In Chrysler’s case, the 
public is already aware of that 
company’s current financial difficulties 
and should not draw additional adverse 
conclusions based on its possible failure 
to comply, particularly if civil penalties 
are offset by credits or waived. In any 
case, the potential loss in fuel savings 
resulting from setting standards at a 
level which Chrysler readily could meet 
outweighs any of the speculative effects 
on that company. 

The second argument, which was also 
supported by IH and Chrysler but 
opposed by GM, Ford, and the Center 
for Auto Safety, involves the use of the 
agency’s authority under section 502(b) 
of the Act to set separate class fuel 
economy standards for companies with 
particular problems. IH argued that it 
needs such special treatment. However, 
based on its own plan and the agency’s 
projections, it can comply with the 
standards established herein. With 
respect to the Chrysler situation, both 
GM and Ford argue that the agency 
lacks the authority to establish such a 
classification. Both manufacturers argue 
that the Act requires that standards 
apply equally to all manufacturers, and 
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that the agency’s authority to set 
standards for different classes applies to 
classes of vehicles, not of 
manufacturers. The Center for Auto 
Safety argues that the mechanism in the 
law for payment of moderate civil 
penalties for noncompliance and for 
reduction or elimination of those 
penalties in cases of need should be the 
sole method for dealing with the 
problems of the least capable 
manufacturer. Ford also argues that 
separate standards for different 
companies competing in the same 
market segment provides a competitive 
advantage to the company subject to the 
less stringent standard. 

The agency has in the past used its 
classification authority to promote 
maximum fuel savings while still not 
placing undue burdens on particular 
manufacturers. For example, the 
separate 4X4 standard was established 
to account for American Motors, whose 
fleet is predominantly the less fuel 
efficient four wheel drive vehicles. The 
'limited product line" standard was 
established to provide a two year 
transition period for IH to gain 
experience with complying with more 
stringent emission standards, which 
were applied to that company's light 
trucks for the First time in 1979. 

With respect to IH, the two year 
period expires in 1981, and all 
indications are that IH has been able to 
improve its ability to meet more 
stringent emission standards without 
loss of fuel economy. The fuel economy 
oflH's 4X4 fleet for 1982 is on a par 
with that of the other manufacturers* 

4x4 fleets, so the agency is not granting 
lH’s request to extend the applicability 
of that company’s special class. IH 
argued that a separate class is needed to 
allow for the possibility that it might 
offer 4x2 versions of its Scout vehicle in 
1982. In recent years, the sales of these 
4x2 derivatives of the standard 4X4 
Scout have been at very low levels, 
dropping to under 300 units in 1979. In a 
September 13,1979. letter to the agency. 
IH indicated that the Scout is available 
only in four-wheel drive." In any case, 
given the low volumes involved, the 
availability of diesel engines to raise 
4x2 fuel economy, and the existence of 
carry-over credits if 4X2 Scouts 
continue to be sold, the agency sees no 
need to perpetuate the special class for 
IH. However, since IH and AM will still 
have fleets which are at least 
predominantly four wheel drive, the 
agency deems it necessary to extend the 
separate class for that type of vehicle. 

See 42 FR 63192-3, December 19,1977. 

W ithout deciding the question of 
whether the agency has the authority to 


set a separate standard for Chrysler but 
recognizing that serious questions exist 
in that regard, the agency deems it 
appropriate to employ other statutory 
mechanisms in dealing with that 
company's problems. Chrysler competes 
in the same market segments as GM and 
Ford, and the various truck models 
offered by those three companies are 
remarkably similar. There is no inherent 
technical reason why Chrysler's light 
trucks cannot achieve the same levels of 
fuel economy as the other companies. 
The agency does not seek to minimize 
the magnitude of the economic 
difficulties which confront Chrysler. 
However, the agency is concerned that 
the establishment of differential fuel 
economy standards for fleets of vehicles 
which are nearly identical on a model- 
for-model basis could have an 
anticompetitive effect. Congress 
considered the conflict between 
standards which require maximum fuel 
economy improvements and the 
inevitable differences in capabilities of 
the affected manufacturers, and 
developed the enforcement mechanism 
in section 508 of the Act (involving 
modest civil penalties for 
noncompliance, offsetting monetary 
credits, and waivers of penalties in 
certain instances) to deal with the 
situation. Therefore, the agency is not 
establishing a separate class and fuel 
economy standard for Chrysler. 

G. Miscellaneous comments . AM 
raised two procedural issues in regard 
to the 1982 standards. First, it argued 
that the agency failed to comply with 
the requirement in section 502(b) of the 
Act that standards be issued 18 months 
prior to the start of the model year to 
which they apply. In AM’s case, its 1982 
production period will begin in July 1981, 
and 18 months prior to that date would 
be January 1980. As the agency noted in 
response to the same comment made by 
AM with respect to the 1980 standard, 
there is no single start of a model year 
for all companies in the industry (43 FR 
11995; March 23,1978). Production 
begins as early as July (or even earlier in 
some cases such as with the GM X-body 
cars) and as late as December for some 
foreign manufacturers. However, the 
agency has endeavored to provide 
approximately 18 months leadtime for 
the industry as a whole. Even for 
domestic companies with early-starting 
model years, these standards are 
established 18 months prior to the 
introduction for sale of the 1982 models. 
Further, lead time should not be a 
problem for AM with respect to the 1982 
standard, since its current product plan 
would lead it to exceed the standards 
promulgated herein. 


AM also objected to the brief 30 day 
comment period provided with respect 
to the 1982 standard. This short 
comment period was necessitated by the 
statutory deadline for issuance of that 
standard and by delays in issuing the 
NPRM resulting from requests from the 
industry to reduce the 1981 standards. 
Although the agency seeks to provide 
more than 30 days to comment on 
proposed rules, NHTSA views the 30 
day period as reasonable in this case, 
due to the relatively narrow issues 
involved. More time has been provided 
to comment on the 1983-85 standards, 
where the issues involved are much 
more complex. 

Purolator Courier Corporation argued 
for a more gradual increase in 
stringency in fuel economy standards to 
accommodate fleet truck operators like 
itself. It argued that much of the 
technology needed to comply with fuel 
economy standards is not fully proven, 
and that downsizing of light trucks 
would make those trucks less useful to 
commercial purchasers. Purolator also 
requested that a public hearing be held 
on the standards. The agency recognizes 
that changes to light trucks might result 
in some inconvenience to commercial 
users, e.g.. from the need to train 
mechanics to repair new types of 
technology. However, the Act specifies 
that the agency must establish fuel 
economy standards at the maximum 
feasible level for each model year, 
necessarily producing changes in the 
truck fleet. The technology projected by 
the agency, particularly for the 1982 
model year, is well proven and in most 
cases already in use on some vehicles. 
Further, the agency's standards do not 
necessitate the elimination of standard- 
size trucks with V-8 engines, which 
Purolator claims to need. The agency 
does not see a need for a public hearing 
on these fuel economy standards, since 
the opportunity to submit written 
information is an effective means of 
addressing the primarily technical issues 
in a detailed fashion. 

H. Economic and energy impacts of 
the 1962 standards. The agency 
considered the economic impacts of the 
1982 standards, in accordance with 
Executive Order 12044 and the 
Department’s regulations for 
implementing that order. See 44 FR 
11034. Also considered were the "Urban 
and Community Impacts" of the 
standard, as specified in Executive 
Order 12074. These impacts are 
discussed in a Regulatory Analysis, 
copies of which are available from the 
agency's Office of Plans and Programs. 
The major conclusions of that document 
are that the standards will produce 
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gasoline savings of 1.2 billion gallons 
over the life of the 1982 model year light 
truck fleet. The investment requirement 
associated with making that 
improvement would be approximately 
$900 million, part of which would be 
assimilated in normal business as usual 
capital spending. The average retail 
price increase resulting from the 
standards is approximately $95, but this 
initial cost is more than offset by the 
operating cost savings over the life of 
the vehicle of about $470. No significant 
adverse "urban or community" impacts 
should result from the standards. 

I. Environmental impacts of the 
standards. The agency also considered 
the environmental impacts associated 
with the 1982 light truck standards, in 
accordance with the National 
Environmental Policy Act, 42 U.S.C. 

4321, et seq. As has been the case with 
all of the agency’s fuel economy 
standards, the main environmental 
impacts are positive ones associated 
with the reduction of petroleum 
consumption. Copies of the 
Environmental Impact Analysis are 
available from the individual listed as 
the "information contact" at the 
beginning of this notice. 

J. Standards for 1983-65. As stated 
previously, the agency proposed 
standards for 1983-85 at the same time it 
proposed the 1982 standards. However, 
standards for the later 3 years are not 
being established now, due to the legal 
requirement for establishment of the 
1982 standards by this March and the 
much more complex issues involved in 
setting standards for 1983-85. Comments 
on the 1983-85 standards are due by 
March 31,1980, although the agency will 
consider late comments to the extent 
possible. It is NHTSA’s intent to 
promulgate these standards this year, to 
provide ample leadtime for the 
manufacturers to develop compliance 
strategies. 

(Sec. 9. Pub. L 89-670. 80 Stat. 981 (49 U.S.C. 
1857); sec. 301, Pub. L. 94-163. 89 Stat. 901 (15 
U.S.C. 2002); delegation of authority at 49 
CFR 1.50) 

Issued on March 27,1980. 

Joan Claybrook, 

Administrator. 

PART 533—LIGHT TRUCK AVERAGE 
FUEL ECONOMY STANDARDS 

In consideration of the foregoing, 49 
CFR Chapter V is amended as follows; 

§533.5 (Amended) 

1. By deleting the footnote to the table 
in section 533.5(a) and by revising the 
table to read as follows; 


2 wheel drive »ght 4 wheel drive Ugh! Limited 


Model 

year 

trucks 

trucks 

product 

tine 

Ight 

trucks 

Captrve 

mr>pofl8 

Other 

Captive 

imports 

Other 

1979_ 


17.2 


15.6 


I960.- 

~ 16.0 

16.0 

14.0 

14.0 

14.0 

1961_ 

16.7 

16.7 

15.0 

15.0 

14.5 

1962. 

18.0 

16.0 

16.0 

16.0 

_...__ 


(FR Doc 80-0753 Filed 3-27-80:12:57 pm) 
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INTERSTATE COMMERCE 
COMMISSION 

49 CFR Part 1033 

[Service Order No. 1441] 

Elgin, Joliet and Eastern Railway Co. 
Authorized To Operate Over Tracks of 
Chicago, Rock Island and Pacific 
Railroad Co., Debtor (William M. 
Gibbons, Trustee) 

agency: Interstate Commerce 
Commission. 

action: Service Order No. 1441. 

summary: This order authorizes the 
Elgin, Joliet and Eastern Railway 
Company (EJE) to operate over tracks of 
Chicago, Rock Island and Pacific 
Railroad Company (RI) from the 
easternmost point of the existing EJE-RI 
interchange located at Joliet, Illinois, to 
the end of RI ownership in Peoria, 
Illinois, identified as Iowa Junction 
(milepost 164.22), for the purpose of 
serving industries located adjacent to 
such tracks, and provides for 
continuation of service to shippers 
which would otherwise be deprived of 
essential railroad service. 

EFFECTIVE DATE: 12:01 a.m.. March 24, 
1980, and continuing in effect until 11:59 
p.m.. May 31.1980. 

FOR FURTHER INFORMATION CONTACT: 

J. Kenneth Carter (202) 275-7840. 

Decided: March 18,1980. 

The embargo of the lines of Chicago, 
Rock Island and Pacific Railroad 
Company (RI) is depriving shippers 
located adjacent to those tracks of 
essential railroad service. The Elgin, 
Joliet and Eastern Railway Company 
(EJE) connects with the RI and has 
consented to operate over these tracks 
in order to serve the industries. 

It is the opinion of the Commission 
that an emergency exists requiring the 
operation by EJE over tracks formerly 
operated by RI in the interest of the 
public; that notice and public procedure 
are impracticable and contrary to the 
public interest; and that good cause 


exists for making this order effective 
upon less than thirty days' notice. 

It is ordered, 

§ 1033.1441 Service Order No. 1441. 

(a) Elgin, Joliet and Eastern Railway 
Company authorized to operate over 
tracks of Chicago, Rock Island and 
Pacific Railroad Company, Debtor 
(William M. Gibbons, Trustee). The 
Elgin, Joliet and Eastern Railway 
Company (EJE) is authorized to operate 
over tracks of the Chicago, Rock Island 
and Pacific Railroad Company (RI) from 
the easternmost point of the existing 
EJE-RI interchange in Joliet Illinois, to 
the end of RI ownership in Peoria, 
Illinois, identified as Iowa Junction 
(milepost 164.22), for the purpose of 
serving industries located adjacent to 
such tracks. 

(b) Application. The provisions of this 
order shall apply to intrastate, interstate 
and foreign traffic. 

(c) Similar applications have been 
received from Burlington Northern, Inc., 
and Chicago and North Western 
Transportation Company to operate 
those portions of RI tracks herein 
indicated. The Commission has 
reviewed this application and 
considered the recommendations of the 
Department of Transportation, and has 
approved the application of the EJE to 
conduct these temporary operations in 
the public interest. Nothing herein shall 
be considered as a prejudgment of any 
application seeking permanent authority 
to operate over these tracks. 

Compensation will be on terms 
established between the Trustee and the 
affected carrier(s); or upon failure of the 
parties to agree as hereafter fixed by the 
Commission in accordance with 
pertinent authority conferred upon it by 
Section 11123(b)(2) of the Interstate 
Commerce Act. 

(d) Rate applicable. Inasmuch as this 
operation by the EJE over tracks 
previously operated by the RI is deemed 
to be due to carrier’s disability, the rates 
applicable to traffic moved over these 
lines shall be the rates applicable to 
traffic routed to, from, or via these lines 
which were formerly in effect on such 
traffic when routed via RI, until tariffs 
naming rates and routes specifically 
applicable via EJE become effective. 

The operator under this temporary 
authority will not be required to protect 
transit rate obligations incurred by the 
RI or the directed carrier, Kansas City 
Terminal Railway Company, on transit 
balances currently held in storage. 

(e) In transporting traffic over these 
lines, EJE and all other common carriers 
involved shall proceed even though no 
contracts, agreements, or arrangements 
now exist between them with reference 
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to the divisions of the rates of 
transportation applicable to that traffic. 
Divisions shall be, during the time this 
order remains in force, those voluntarily 
agreed upon by and between the 
carriers; or upon failure of the carriers to 
so agree, the divisions shall be those 
hereafter fixed by the Commission in 
accordance with pertinent authority 
conferred upon it by the Interstate 
Commerce Act 

(f) Employees. On March 4,1980, a 
number of rail carriers and labor unions 
reached an agreement regarding the 
proper level of employee protection 
entitled "Labor Protective Agreement 
Between Railroads Parties Hereto 
Involved in Midwest Rail Restructuring 
and Employees of Such Railroads 
Represented by the Rail Labor 
Organizations operating through the 
Railway Labor Executives ' Association " 
(Negotiated Labor Protection 
Agreement). We have reviewed the 
negotiated labor protection agreement 
and find that it adequately safeguards 
the interests of affected employees. 

Accordingly, if EJE chooses to 
exercise the authority granted by this 
decision, it shall afford affected 
employees the protection contemplated 
by the negotiated labor protection 
agreement and any subsequent 
amendments to it. 

(h) Effective date. This order shall 
become effective at 12:01 a.m., March 24, 
1980. 

(i) Expiration date. The provisions of 
this order shall expire at 11:59 p.m., May 
31,1980, unless otherwise modified, 
amended, or vacated by this order of 
this Commission. 

This action is taken under the 
authority of 49 U.S.C. 10304-10305 and 
11121 - 11120 . 

This order shall be served upon the 
Association of American Railroads, Car 
Service Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement and upon the 
American Short Line Railroad 
Association. Notice of this order shall be 
given to the general public by depositing 
a copy in the Office of the Secretary of 
the Commission at Washington, D.C., 
and by filing a copy with the Director, 
Office of The Federal Register. 

By the Commission, Railroad Service 
Board, members Joel E. Burns. Robert S. 

1 urkington and John R. Michael, 
lames H. Bayne, 

Acting Secretary. 

IFR Doc Filed 3-2S-80; &45 am] 

CODE 703S-01-H 


49 CFR Part 1033 
[Service Order No. 1438] 

Peoria and Pekin Union Railway Co. 
Authorized To Operate Over Tracks of 
Chicago, Rock Island and Pacific 
Railroad Co., Debtor (William M. 
Gibbons, Trustee) 

agency: Interstate Commerce 
Commission. 

action: Service Order No. 1438. 

summary: This order authorizes the 
Peoria and Pekin Union Railway 
Company (PPU) to operate over all 
Peoria Terminal Railroad properties on 
the east side of the Illinois River, located 
within the city limits of Pekin, Illinois, 
for the purpose of serving industries 
located adjacent to such tracks, and 
provides for continuation of service to 
shippers which would otherwise be 
deprived of essential railroad service. 
EFFECTIVE DATE: 12:01 a.m., March 24, 
1980. and continuing in effect until 11:59 
p.m., May 31,1980. 

FOR FURTHER INFORMATION CONTACT: 

J. Kenneth Carter (202) 275-7840. 

Decided: March 18,1980. 

The embargo of the lines of Chicago, 
Rock Island and Pacific Railroad 
Company (RI) and the Peoria Terminal 
Company (PTC), a wholly owned 
subsidiary, is depriving shippers located 
adjacent to those tracks of essential 
railroad service. The Peoria and Pekin 
Union Railway Company (PPU) 
connects with the PTC and has 
consented to operate over these tracks 
in order to serve the industries. 

It is the opinion of the Commission 
that an emergency exists requiring the 
operation by PPU over tracks formerly 
operated by PTC in the interest of the 
public; that notice and public procedure 
are impracticable and contrary to the 
public interest; and that good cause 
exists for making this order effective 
upon less than thirty days’ notice. 

It is ordered\ 

§ 1033.1438 Service Order No. 1438. 

(a) Peoria and Pekin Union Railway 
Company authorized to operate over 
tracks of Chicago, Rock Island and 
Pacific Railroad Company, debtor 
(William M. Gibbons, trustee). Peoria 
and Pekin Union Railway Company 
(PPU) is authorized to operate over 
tracks of the Chicago, Rock Island and 
Pacific Railroad Company (RI) and the 
Peoria Terminal Company (PTC), a 
wholly owned subsidiary, as listed 
below for the purpose of serving 
industries located adjacent to such 
tracks. 

(1) All Peoria Terminal Railroad 
properties on the east side of the Illinois 


River, located within the city limits of 
Pekin. Illinois. 

Temporary service authorized in this 
order requires the continuation of 
trackage rights agreements which 
existed between Chicago, Rock Island 
and Pacific Railroad Company and other 
carriers. 

(b) Application. The provisions of this 
order shall apply to intrastate, interstate 
and foreign traffic. 

(c) Similar application has been 
received from Chicago and North 
Western Transportation Company 
(CNW) to operate portions of RI tracks 
herein indicated. The Commission has 
reviewed these applications and 
considered the recommendations of the 
Department of Transportation, and has 
approved the application of the PPU to 
conduct these temporary operations in 
the public interest as listed in paragraph 
(a). Nothing herein shall be considered 
as a prejudgment of any application 
seeking permanent authority to operate 
over these tracks. 

(d) Compensation will be on terms 
established between the Trustee and the 
affected carrier(s); or upon failure of the 
parties to agree as hereafter fixed by the 
Commission in accordance with 
pertinent authority conferred upon it by 
Section 11123(b)(2) of the Interstate 
Commerce Act. 

(e) Rate applicable. Inasmuch as this 
operation by the PPU over tracks 
previously operated by the PTC is 
deemed to be due to carrier's disability, 
the rates applicable to traffic moved 
over these lines shall be the rates 
applicable to traffic routed to, from, or 
via these lines which were formerly in 
effect on such traffic when routed via 
PTC, until tariffs naming rates and 
routes specifically applicable via PPU 
become effective. 

The operator under this temporary 
authority will not be required to protect 
transit rate obligations incurred by the 
RI. PTC or the directed carrier, Kansas 
City Terminal Railway Company, on 
transit balances currently held in 
storage. 

(f) In transporting traffic over these 
lines, PPU and all other common carriers 
involved shall proceed even though no 
contracts, agreements, or arrangements 
now exist between them with reference 
to the divisions of the rates of 
transportation applicable to that traffic. 
Divisions shall be. during the time this 
order remains in force, those voluntarily 
agreed upon by and between the 
carriers; or upon failure of the carriers to 
so agree, the divisions shall be those 
hereafter fixed by the Commission in 
accordance with pertinent authority 
conferred upon it by the Interstate 
Commerce Act 
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(g) Employees. On March 4,1980, a 
number of rail carriers and labor unions 
reached an agreement regarding the 
proper level of employee protection 
entitled “Labor Protective Agreement 
Between Railroads Parties Hereto 
Involved in Midwest Rail Restructuring 
and Employees of Such Railroads 
Represented by the Rail Labor 
Organizations operating through the 
Railway Labor Executives ’ Association " 
(Negotiated Labor Protection 
Agreement). We have reviewed the 
negotiated labor protection agreement 
and find that it adequately safeguards 
the interests of affected employees. 

Accordingly, if PPU chooses to 
exercise the authority granted by this 
decision, it shall afford affected 
employees the protection contemplated 
by the negotiated labor protection 
agreement and any subsequent 
amendments to it. 

(h) Effective date . This order shall 
become effective at 12:01 a.m., March 24, 
1980. 

(i) Expiration date. The provisions of 
this order shall expire at 11:59 p.m., May 
31,1980, unless otherwise modified, 
amended, or vacated by order of this 
Commission. 

This action is taken under the 
authority of 49 U.S.C. 10304-10305 and 
11121-11126. 

This order shall be served upon the 
Association of American Railroads, Car 
Service Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement and upon the 
American Short Line Railroad 
Association. Notice of this order shall be 
given to the general public by depositing 
a copy in the Office of the Secretary of 
the Commission at Washington, D.C., 
and by filing a copy with the Director. 
Office of the Federal Register. 

By the Commission. Railroad Service 
Board, members Joel E. Bums. Robert S. 
Turkington and John R. Michael, 
fames H. Bayne 

Acting Secretary. 

(FR Doc. 80-9698 Filed 3-28-80; 8:45 Atn) 

BILLING CODE 7035-01-41 


49 CFR Part 1033 

[Service Order No. 14421 

Toledo, Peoria and Western Railroad 
Co. Authorized To Operate Over 
Tracks of Chicago, Rock Island and 
Pacific Railroad Co., Debtor (William M. 
Gibbons, Trustee) 

agency: Interstate Commerce 
Commission. 

action: Service Order No. 1442. 


summary: This order authorizes the 
Toledo, Peoria and Western Railroad 
Company (TPW) to operate over tracks 
of Chicago. Rock Island and Pacific 
Railroad Company (RI) and Peoria 
Terminal Railroad Company (PTC) 
located at Keokuk, Iowa, and between 
Hollis and Iowa Junction, Illinois, for the 
purpose of serving industries located 
adjacent to such tracks, and provides for 
continuation of service to shippers 
which would otherwise be deprived of 
essential railroad service. 

EFFECTIVE DATE: 12:01 a.m., March 24, 
1980, and continuing in effect until 11:59 
p.m., May 31,1980. 

FOR FURTHER INFORMATION CONTACT: 

J. Kenneth Carter (202) 275-7840. 

Decided: March 18,1980. 

The embargo of the lines of Chicago, 
Rock Island and Pacific Railroad 
Company (RI) and Peoria Terminal 
Company (PTC), a wholly owned 
subsidiary, is depriving shippers located 
adjacent to those tracks of essential 
railroad service. The TPW connects 
with the RI and PTC, and has consented 
to operate over these tracks in order to 
serve the industries. 

It is the opinion of the Commission 
that an emergency exists requiring the 
operation by TPW over tracks formerly 
operated by RI in the Interest of the 
public; that notice and public procedure 
are impracticable and contrary to the 
public interest; and that good cause 
exists for making this order effective 
upon less than thirty days' notice. 

It is ordered. 

5 1033.1442 Servlet Order No. 1442. 

(a) Toledo, Peoria and Western 
Railroad Company Authorized to 
operate over tracks of Chicago, Rock 
Island and Pacific Railroad Company , 
Debtor (William M. Gibbons, Trustee). 
The Toledo, Peoria and Western 
Railroad Company (TPW) is authorized 
to operate over tracks of the Chicago, 
Rock Island and Pacific Railroad 
Company (RI) for the purpose of serving 
industries located adjacent to such 
tracks: 

(1) At Keokuk, Iowa. 

(b) The Toledo, Peoria and Western 
Railroad Company (TPW) is authorized 
to operate over tracks of the Peoria 
Terminal Company (PTC) for the 
purpose of serving such industries 
located adjacent to such tracks: 

(1) Between Hollis and Iowa Junction, 
Illinois. 

Temporary service authorized in this 
order requires continuation of any 
trackage rights arrangements which 
existed between the RI, PTC, and other 
carriers. 


(c) Application. The provisions of this 
order shall apply to intrastate, 
interstate, and foreign traffic. 

(d) Nothing herein shall be considered 
as a prejudgment of any application 
seeking permanent authority to operate 
over these tracks. 

(e) Compensation will be on terms 
established between the Trustee and the 
affected carrier(s); or upon failure of the 
parties to agree as hereafter fixed by the 
Commission in accordance with 
pertinent authority conferred upon it by 
Section 11123(b)(2) of the Interstate 
Commerce Act. 

(f) Rate applicable. Inasmuch as this 
operation by the TPW over tracks 
previously operated by the RI and PTC 
is deemed to be due to carrier's 
disability, the rates applicable to traffic 
moved over these lines shall be the rates 
applicable to traffic routed to, from, or 
via these lines which were formerly in 
affect on such traffic when routed via 
RI. until tariffs naming rates and routes 
specifically applicable via TPW become 
effective. 

The operator under this temporary 
authority will not be required to protect 
transit rate obligations incurred by the 
RI, PTC or the directed carrier, Kansas 
City Terminal Railway Company, on 
transit balances currently held in 
storage. 

(g) In transporting traffic over these 
lines, TPW and all other common 
carriers involved shall proceed even 
though no contracts, agreements, or 
arrangements now exist between them 
with reference to the divisions of the 
rates of transportation applicable to that 
traffic. Divisions shall be, during the 
time this order remains in force, those 
voluntarily agreed upon by and between 
the carriers; or upon failure of the 
carriers to so agree, the divisions shall 
be those hereafter fixed by the 
Commission in accordance with 
pertinent authority conferred upon it by 
the Interstate Commerce Act. 

(h) Employees. On March 4,1980. a 
number of rail carriers and labor unions 
reached an agreement regarding the 
proper level of employee protection 
entitled “Labor Protective Agreement 
Between Railroads Parties Hereto 
Involved in Midwest Rail Restructuring 
and Employees of Such Railroads 
Represented by the Rail Labor 
Organizations operating through the 
Railway Labor Executives ' Association " 
(Negotiated Labor Protection 
Agreement). We have reviewed the 
negotiated labor protection agreement 
and find that it adequately safeguards 
the interests of affected employees. 

Accordingly, if TPW chooses to 
exercise the authority granted by this 
decision, it shall afford affected 
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employees the protection contemplated 
by the negotiated labor protection 
agreement and any subsequent 
amendments to it. 

(i) Effective date. This order shall 
become effective at 12:01 a.m., March 24. 
1900. 

(j) Expiration date. The provisions of 
this order shall expire at 11:59 p.m., May 
31.1980. unless otherwise modified, 
amended, or vacated by order of this 
Commission. 

This action is taken under the 
authority of 49 U.S.C. 10304-10305 and 
11121-11128. 

This order shall be served upon the 
Association of American Railroads, Car 
Service Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement and upon the 
American Short Line Railroad 
Association. Notice of this order shall be 
given to the general public by depositing 
a copy in the Office of the Secretary of 
the Commission at Washington, D C., 
and by filing a copy with the Director, 
Office of the Federal Register. 

By the Commission. Railroad Service 
Board, members |oel E. Bums. Robert S. 
Turkington. and John R. Michael, 
lames H. Bayne. 

Acting Secretary. 

fFR Due. 80-*5» Piled *-28-80: 8:45 am] 

01 LUNG CODE 703S-01-M 


49 CFR Part 1033 
(Service Order No. 1446J 

Chicago, Milwaukee, SL Paul and 
Pacific Railroad Co. Authorized To 
Operate Over Tracks of Chicago, Rock 
Island and Pacific Railroad Co., Debtor 
(William M. Gibbons, Trustee) 

agency: Interstate Commerce 
Commission. 

action: Service Order No. 1446._ 

summary: This order authorizes the 
Chicago, Milwaukee, St. Paul and Pacific 
Railroad Company to operate over 
tracks of Chicago. Rock Island and 
Pacific Railroad Company (Rl) from 
We9t Davenport, LA through and 
including Muscatine. IA to Fruitland, IA, 
including the Iowa-IHinois Gas and 
Electric Company near Fruitland, IA; 
Seymour. IA to and including industry 
and team tracks at Centerville, IA; 

W ashington, IA; and. Newport, MN to a 
point near the east bank of the 
Mississippi River, sufficient to serve 
Northwest Oil Refinery, at South St. 

Paul. MN for the purpose of serving 
industries located adjacent to such 
tracks, and provides for continuation of 
service to shippers which would 


otherwise be deprived of essential 
railroad service. 

EFFECTIVE DATE: 12:01 a.m., March 24, 
1980, and continuing in effect until 11:59 
p.m.. May 31,1980. 

FOR FURTHER INFORMATION CONTACT: 

J. Kenneth Carter (202) 275-7840. 

Decided: March 18.1980. 

The embargo of the lines of Chicago. 
Rock Island and Pacific Railroad 
Company is depriving shippers located 
adjacent to those tracks of essential 
railroad service. The Chicago, 
Milwaukee, St. Paul and Pacific (MILW) 
connects with the Rl and has consented 
to operate over these tracks in order to 
serve the industries. 

It is the opinion of the Commission 
that an emergency exists requiring the 
operation by MILW over these tracks of 
the Rl in the interest of the public; that 
notice and public procedure are 
impracticable and contrary to the public 
interest; and that good cause exists for 
making this order effective upon less 
than thirty days' notice. 

It is ordered. 

J 1033.1446 Service Order No 1446. 

(a) Chicago. Milwaukee. St. Paul and 
Pacific Railroad Company authorized to 
operate over tracks of Chicago. Rock 
Island and Pacific Railroad Company. 
Debtor (William M. Gibbons. Trustee). 
Chicago, Milwaukee, St. Paul and Pacific 
Railroad Company (MILW) is authorized 
to operate over tracks of the Chicago. 
Rock Island and Pacific Railroad 
Company (Rl) for the purpose of serving 
industries located adjacent to such 
tracks: 

(1) West Davenport. Iowa through and 
including Muscatine, Iowa, to Fruitland. 
Iowa, including the Iowa-Illinois Cas 
and Electric Company near Fruitland. 
Iowa. 

(2) Seymour, Iowa, to and including 
industry and team tracks at Centerville, 
Iowa. 

(3) Washington, Iowa. 

(4) Newport, Minnesota, to a point 
near the east bank of the Mississippi 
River, sufficient to serve Northwest Oil 
Refinery, at South St. Paul. Minnesota. 

Temporary service authorized in this 
Order requires continuation of any 
trackage rights arrangements which 
existed between the Chicago, Rock 
Island and Pacific Railroad Company 
and other carriers. 

(b) Application. The provisions of this 
order shall apply to intrastate, interstate 
and foreign traffic. 

(c) Similar applications have been 
received from Chicago anjj 
Northwestern Transportation Company 
and Davenport, Rock Island and 
Northwestern Railway Company to 


operate portions of Rl tracks herein 
indicated. The Railroad Service Board 
has reviewed these applications and 
considered the recommendations of the 
Department of Transportation, and has 
approved the application of the MILW 
to conduct these temporary operations 
in the public interest. Nothing herein 
shall be considered as a prejudgment of 
any application seeking permanent 
authority to operate over these tracks. 

(d) Compensation will be on terms 
established between the Trustee and the 
affected carrier(s); or upon failure of the 
parties to agree as hereafter fixed by the 
Commission in accordance with 
pertinent authority conferred upon it by 
Section 11123(b)(2) of the Interstate 
Commerce Act. 

(e) Rate applicable. Inasmuch as this 
operation by the MILW over tracks 
previously operated by the Rl is deemed 
to be due to carrier’s disability, the rates 
applicable to traffic moved over these 
lines shall be the rates applicable to 
traffic routed to, from, or via these lines 
which were formerly in effect on such 
traffic when routed via Rl, until tariffs 
naming rates and routes specifically 
applicable via MILW become effective. 

(f) In transporting traffic over these 
lines, MILW and all other common 
carriers involved shall proceed even 
though no contracts, agreements, or 
arrangements now exist between them 
with reference to the divisions of the 
rates of transportation applicable to that 
traffic. Divisions shall be. during the 
time this order remains in force, those 
voluntarily agreed upon by and between 
the carriers; or upon failure of the 
carriers to so agree, the divisions shall 
be those hereafter fixed by the 
Commission in accordance with 
pertinent authority conferred upon it by 
the Interstate Commerced Act 

(g) Employees. On March 4. 1980, a 
number of rail carriers and labor unions 
reached an agreement regarding the 
proper level of employee protection 
entitled “Labor Protective Agreement 
Between Railroads Parties Hereto 
Involved in Midwest Rail Restructuring 
and Employees of Such Railroads 
Represented by the Rail Labor 
Organizations operating through the 
Railway Labor Executives ' Association " 
(Negotiated Labor Protection 
Agreement). We have reviewed the 
negotiated labor protection agreement 
and find that it adequately safeguards 
the interests of affected employees. 

Accordingly, if MILW chooses to 
exercise the authority granted by this 
decision, it shall afford affected 
employees the protection contemplated 
by the negotiated labor protection 
agreement and any subsequent 
amendments to it. 
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(h) Effective date. This order shall 
become effective at 12:01 a.m., March 24, 
1980. 

(i) Expiration date. The provisions of 
this order shall expire at 11:59 p.m., May 
31.1980. unless otherwise modified, 
amended, or vacated by order of this 
Commission. 

This action is taken under the 
authority of 49 U.S.C. 10304-10305 and 
11121-11126. 

This order shall be served upon the 
Association of American Railroads. Car 
Service Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement and upon the 
American Short Line Railroad 
Association. Notice of this order shall be 
given to the general public by depositing 
a copy in the Office of the Secretary of 
the Commission at Washington, D.C., 
and by filing a copy with the director. 
Office of the Federal Register. 

By the Commission, Railroad Service 
Board, members Joel E. Bums. Robert S. 
Turkington and )ohn R. Michael, 
fames H. Bayne, 

Acting Secretary. 

|FR Doc 60-9600 Filed 3-28-40:8 45 »m| 

BILLING CODE 7035-01-*! 

49 CFR Part 1033 

[Service Order No. 1443] 

Burlington Northern Inc. Authorized To 
Operate Over Tracks of Chicago, Rock 
Island and Pacific Railroad Co., Debtor 
(William M. Gibbons, Trustee) 

agency: Interstate Commerce 
Commission. 

action: Service Order No. 1443. 

summary: This order authorizes the 
Burlington Northern Inc. to operate over 
tracks of Chicago. Rock Island and 
Pacific Railroad Company (RI) at 
Burlington, Iowa; Fairfield, Iowa; 
Ottumwa, Iowa; and between 
Phillipsburg. Kansas, and CBQ Junction, 
Kansas, for the purpose of serving 
industries located adjacent to such 
tracks, and provides for continuation of 
service to shippers which would 
otherwise be deprived of essential 
railroad service. 

EFFECTIVE DATE: 12:01 a.m.. March 24, 
1980, and continuing in effect until 11:59 
p.m.. May 31,1980. 

FOR FURTHER INFORMATION CONTACT: 

J. Kenneth Carter (202) 275-7840. 

Decided: March 18.1980. 

The embargo of the lines of Chicago, 
Rock Island and Pacific Railroad 
Company (RI) is depriving shippers 
located adjacent to those tracks of 


essential railroad service. The 
Burlington Northern Inc., (BN) connects 
with the RI and has consented to 
operate over these tracks in order to 
serve the industries. 

It is the opinion of the Commission 
that an emergency exists requiring the 
operation by BN over tracks formerly 
operated by RI in the interest of the 
public; that notice and public procedure 
are impracticable and contrary to the 
public interest; and that good cause 
exists for making this order effective 
upon less than thirty days' notice. 

It is ordered. 

§ 1033.1433 Service Order No. 1433. 

(a) Burlington Northern Inc. 
authorized to operate over tracks of 
Chicago, Rock Island and Pacific 
Railroad Company, debtor (William M. 
Gibbons, trustee). Burlington Northern 
Inc., is authorized to operate over tracks 
of the Chicago, Rock Island and Pacific 
Railroad Company (RI) as listed below 
for the purpose of serving industries 
located adjacent to such tracks. 

(1) At Burlington, Iowa (milepost 0.0 to 
mile post 2.06). 

(2) At Fairfield, Iowa. 

(3) At Ottumwa. 

(4) Phillipsburg, Kansas (milepost 
282.0) to CBQ Junction, Kansas, 

(milepost 325.9). 

(b) Application. The provisions of this 
order shall apply to intrastate, interstate 
and foreign traffic. 

(c) Nothing herein shall be considered 
as a prejudgment of any application 
seeking permanent authority to operate 
over these tracks. 

(d) Compensation will be on terms 
established between the Trustee and the 
affected carrier(s); or upon failure of the 
parties to agree as hereafter fixed by the 
Commission in accordance with 
pertinent authority conferred upon it by 
Section 11123(b)(2) of the Interstate 
Commerce Act. 

(e) Rate applicable. Inasmuch as this 
operation by the BN over tracks 
previously operated by the RI is deemed 
to be due to carrier’s disability, the rates 
applicable to traffic moved over these 
lines shall be the rates applicable to 
traffic routed to. from, or via these lines 
which were formerly in effect on such 
traffic when routed via RI. until tariffs 
naming rates and routes specifically 
applicable via BN become effective. 

The operator under this temporary 
authority will not be required to protect 
transit rate obligations incurred by the 
RI or the directed carrier, Kansas City 
Terminal Railway Company, on transit 
balances currently held in storage. 

(f) In transporting traffic over these 
lines, BN and all other common carriers 
involved shall proceed even though no 


contracts, agreements, or arrangements 
now exist between them with reference 
to the divisions of the rates of 
transportation applicable to that traffic. 
Divisions shall be. during the time this 
order remains in force, those voluntarily 
agreed upon by and between the 
carriers; or upon failure of the carriers to 
so agree, the divisions shall be those 
hereafter fixed by the Commission in 
accordance with pertinent authority 
conferred upon it by the Interstate 
Commerce Act. 

(g) Employees. On March 4,1980, a 
number of rail carriers and labor unions 
reached an agreement regarding the 
proper level of employee protection 
entitled "Labor Protective Agreement 
Between Railroads Parties Hereto 
Involved in Midwest Rail Restructuring 
and Employees of Such Railroads 
Represented by the Rail Labor 
Organizations operating through the 
Railway Labor Executives * Association " 
(Negotiated Labor Protection 
Agreement). We have reviewed the 
negotiated labor protection agreement 
and find that it adequately safeguards 
the interests of affected employees. 

Accordingly, if BN chooses to exercise 
the authority granted by this decision, it 
shall afford affected employees the 
protection contemplated by the 
negotiated labor protection agreement 
and any subsequent amendments to it. 

(h) Effective date. This order shall 
become effective at 12:01 a.m., March 24. 
1980. 

(i) Expiration date. The provisions of 
this order shall expire at 11:59 p.m., May 
31,1980, unless otherwise modified, 
amended, or vacated by order of this 
Commission. 

This action i9 taken under the 
authority of 49 U.S.C. 10304-10305 and 
11121-11128. 

This order shall be served upon the 
Association of American Railroads. Car 
Service Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement and upon the 
American Short Line Railroad 
Association. Notice of this order shall be 
given to the general public by depositing 
a copy in the Office of the Secretary of 
the Commission at Washington, D.C., 
and by filing a copy with the Director, 
Office of the Federal Register. 

By the Commission, Railroad Service 
Board. Members Joel E. Burns. Robert S. 
Turkington and John R. Michael. 

James H. Bayne, 

Acting Secretary. 

(FR Doc 80-8601 Filed 3-28-60; 8.45 ora} 

BILUNG COOE 7035-01-M 
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49 CFR Part 1033 
[Service Order No. 1451J 

St. Louis-San Francisco Railway Co. 
Authorized To Operate Over Tracks of 
Chicago, Rock Island, and Pacific 
Railroad Co., Debtor (William M. 
Gibbons, Trustee) 

agency: Interstate Commerce 
Commission. 

action: Service Order No. 1451. 

summary: This order authorizes the St. 
Louis-San Francisco Railway Company 
(SLSF) to operate over tracks of 
Chicago, Rock Island and Pacific 
Railroad Company (Rl) at the following 
locations for the purpose of serving 
industries located adjacent to such 
tracks, and provides for the continuation 
of service to shippers which would 
otherwise be deprived of essential 
railroad service. 

1. Stations between Wichita, Kansas, 
and Enid, Oklahoma. 

2. Stations between Dallas, Texas, 
and Fort Worth, Texas. 

3. Chickasha, Oklahoma. 

4 Hobart, Oklahoma. 

5. Okeene, Oklahoma. 

6. Lawton, Oklahoma. 

EFFECTIVE DATE: 12:01 a.m., March 24, 
1980, and continuing in effect until 11:59 
p m.. May 31. I960. 

FOR FURTHER INFORMATION CONTACT: 

J. Kenneth Carter (202) 275-7840. 

Decided: March lfl, 1980. 

The embargo of the lines of Chicago, 
Rock Island and Pacific Railroad 
Company (RI) is depriving shippers 
located adjacent to those tracks of 
essential railroad service. The St Louis- 
San Francisco Railway Company (SLSF) 
connects with the RI and has consented 
to operate over these tracks in order to 
serve the industries. 

It is the opinion of the Commission 
that an emergency exists requiring the 
operation by SLSF over tracks formerly 
operated by Rl in the interest of the 
public; that notice and public procedure 
are impracticable and contrary to the 
public interest; and that good cause 
exists for making this order effective 
upon less than thirty days' notice. 

It is ordered\ 

5 1033.1451 Service Order No. 1451. 

(a) St Louis-San Francisco Railway 
Company authorized to operate over 
tracks of Chicago, Rock Island and 
Pacific Railroad Company, Debtor 
illiam M. Gibbons, trustee). St. Louis- 
San Francisco Railway Company (SLSF) 
is authorized to operate over tracks of 
Chicago, Rock Island and Pacific 
ailroad Company (Rl) at the following 


locations for the purpose of serving 
industries located adjacent to such 
tracks. 

(1) Stations between Wichita. Kansas, 
and Enid, Oklahoma. 

(2) Stations between Dallas, Texas, 
and Fort Worth. Texas. 

(3) Chickasha, Oklahoma. 

(4) Hobart, Oklahoma. 

(5) Okeene, Oklahoma. 

(6) Lawton, Oklahoma. 

(b) Application. The provisions of this 
order shall apply to intrastate, interstate 
and foreign traffic. 

(c) Similar applications have been 
received from Missouri-Kansas-Texas 
Railroad Company and Fort Worth and 
Denver Railway Company to operate 
portions of Rl tracks herein indicated. 
The Railroad Service Board has 
reviewed these applications and 
considered the recommendations of the 
Department of Transportation, and has 
approved the application of the SLSF to 
conduct these temporary operations in 
the public interest as listed in paragraph 
(a). Nothing herein shall be considered 
as a prejudgment of any application 
seeking permanent authority to operate 
over these tracks. 

(d) Compensation will be on terms 
established between the Trustee and the 
affected carrier's); or upon failure of the 
parties to agree as hereafter fixed by the 
Commission in accordance with 
pertinent authority conferred upon it by 
Section 11123(b)(2) of the Interstate 
Commerce Act. 

(e) Rate applicable . Inasmuch as this 
operation by the SLSF over tracks 
previously operated by the RI is deemed 
to be due to carrier's disability, the rates 
applicable to traffic moved over these 
lines shall be the rates applicable to 
traffic routed to, from, or via these lines 
which were formerly in effect on such 
traffic when routed via RI. until tariffs 
naming rates and routes specifically 
applicable via SLSF become effective. 

The operator under this temporary 
authority will not be required to protect 
transit rate obligations incurred by the 
RI or the directed carrier. Kansas City 
Terminal Railway Company, on transit 
balances currently held in storage. 

(f) In transporting traffic over these 
lines, SLSF and all other common 
carriers involved shall proceed even 
though no contracts, agreements, or 
arrangements now exist between them 
with reference to the divisions of the 
rates of transportation applicable to that 
traffic. Divisions shall be, during the 
time this order remains in force, those 
voluntarily agreed upon by and between 
the carriers; or upon failure of the 
carriers to so agree, the divisions shall 
be those hereafter fixed by the 
Commission in accordance with 


pertinent authority conferred upon it by 
the Interstate Commerce Act 

(g) Employees. On March 4.1980. a 
number of rail carriers and labor unions 
reached an agreement regarding the 
proper level of employee protection 
entitled 1 ‘Labor Protective agreement 
Between Railroads Parties Hereto 
Involved in Midwest Rail Restructuring 
and Employees of Such Railroads 
Represented by the Rail Labor 
Organizations operating through the 
Railway Labor Executives' Association" 
(Negotiated Labor Protection 
Agreement). We have reviewed the 
negotiated labor protection agreement 
and find that it adequately safeguards 
the interests of affected employees. 

Accordingly, if SLSF chooses to 
exercise the authority granted by this 
decision, it shall afford affected 
employees the protection contemplated 
by the negotiated labor protection 
agreement and any subsequent 
amendments to iL 

(h) Effective date. This order shall 
become effective at 12:01 a.nu, March 24, 
1980. 

(i) Expiration date. The provisions of 
this order shall expire at 11:59 p.m.. May 
31,1980, unless otherwise modified, 
amended, or vacated by order of this 
Commission. 

This action is taken under the 
authority of 49 U.S.C. 10304-10305 and 
11121-11126. 

This order shall be served upon the 
Association of American Railroads, Car 
Service Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement and upon the 
American Short Line Railroad 
Association. Notice of this order shall be 
given to the general public by depositing 
a copy in the Office of the Secretary of 
the Commission at Washington, D.C., 
and by filing a copy with the Director. 
Office of the Federal Register. 

By the Commission, Railroad Service 
Board, members Joel E. Bums, Robert S. 
Turkington and John R. Michael. 

James H. Bayne, 

Acting Secretary. 

[FR Doc. 80-0602 Filed 3-28-80: 8*5 saj 

BILLING CODE 7036-01-M 


49 CFR Part 1033 
[Service Order No. 1447] 

Davenport, Rock Island, and North 
Western Railway Co. f Authorized To 
Operate Over the Tracks of Chicago, 
Rock Island, and Pacific Railroad Co., 
Debtor (William M. Gibbons, Trustee) 

agency: Interstate Commerce 
Commission. 
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action: Service Order No. 1447. 


summary: This order authorizes the 
Davenport, Rock Island, and North 
Western Railway Company to operate 
over tracks of Chicago, Rock Island and 
Pacific Railroad Company (RI) located 
at Davenport, Iowa; Moline, Illinois; 
Rock Island, Illinois, including 26th 
Street yard; between Rock Island, 
Illinois, through Milan, Illinois, to a point 
west of Milan sufficient to include 
service to Rock Island Industrial 
complex; between Moline, Illinois, and 
Silvas Illinois; between Davenport, 

Iowa, and Wilton, Iowa; and between 
Rock Island, Illinois, and Davenport, 
Iowa, sufficient to serve Rock Island 
arsenal, for the purpose of serving 
industries located adjacent to such 
tracks, and provided for continuation of 
service to shippers which would 
otherwise be deprived of essential 
railroad service. 

EFFECTIVE DATE: 12:01 a.m., March 24, 
1980, and continuing in effect until 11:59 
p.m., May 31.1980. 

FOR FURTHER INFORMATION CONTACT. 

]. Kenneth Carter (202) 275-7840. 

Decided: March 18,1980. 

The embargo of the lines of Chicago, 
Rock Island and Pacific Railroad 
Company (RI) is depriving shippers 
located adjacent to those tracks of 
essential railroad service. The 
Davenport, Rock Island and North 
Western Railway Company (DRI) 
connects with the RI and has consented 
to operate over these tracks in order to 
serve the industries. 

It is the opinion of the Commission 
that an emergency exists requiring the 
operation by the DRI over tracks 
formerly operated by RI in the interest 
of the public; that notice and public 
procedure are impractical and contrary 
to the public interest; and that good 
cause exists for making this order 
effective upon less thirty days* notice. 

It is ordered\ 

5 1033.1447 Service Order No. 1447. 

(a) Davenport, Rock Island and North 
Western Railway Company authorized 
to operate over tracks embargoed by 
Chicago , Rock Island and Pacific 
Railroad Company, debtor (William M. 
Gibbons , trustee). The Davenport, Rock 
Island and North Western Railway 
Company (DRI) is authorized to operate 
over tracks of Chicago, Rock Island and 
Pacific Railroad Company (RI) at the 
following named points: 

(1) At Davenport, Iowa; 

(2) At Moline. Illinois; 

(3) At Rock Island, Illinois, including 
26th Street yard at Rock Island; 


(4) Between Rock Island, Illinois, 
through Milan, Illinois, to a point west of 
Milan sufficient to include service to the 
Rock Island Industrial complex; 

(5) Between East Moline, Illinois, and 
Silvis, Illinois; 

(6) Between Davenport Iowa, and 
Wilton, Iowa; 

(7) Between Rock Island, and 
Davenport, Iowa, sufficient to include 
service to Rock Island arsenal. 

Temporary service authorized in this 
Order requires continuation of any 
trackage rights arrangements which 
existed between the Chicago, Rock 
Island and Pacific Railroad Company 
and other carriers. 

(b) Application. The provisions of this 
order shall apply to intrastate, interstate 
and foreign traffic. 

(c) Similar applications have been 
received from the Chicago, Milwaukee, 
St. Paul and Pacific Railroad Company 
and the Chicago and North Western 
Transportation Company to operate 
portions of RI tracks herein indicated. 
The Railroad Service Board has 
reviewed these applications and 
considered the recommendations of the 
Department of Transportation, and has 
approved the application of the DRI to 
conduct these temporary operations in 
the public interest. Nothing herein shall 
be considered as a prejudgment of any 
application seeking permanent authority 
to operate over these tracks. 

(d) Compensation will be on terms 
established between the Trustee and the 
affected carrier(s); or upon failure of the 
parties to agree as hereafter fixed by the 
Commission in accordance with 
pertinent authority conferred upon it by 
Section 11123(b)(2) of the Interstate 
Commerce Act 

(e) Rate applicable. Inasmuch as this 
operation by the DRI over tracks 
previously operated by the RI is deemed 
to be due to carrier’s disability, the rates 
applicable to traffic moved over these 
lines shall be the rates applicable to 
traffic routed to, from, or via these lines 
which were formerly in effect on such 
traffic when routed via RI, until tariffs 
naming rates and routes specifically 
applicable via DRI become effective. 

(f) The operator under this temporary 
authority will not be required to protect 
transit rate obligations incurred by the 
RI or the directed carrier, Kansas City 
Terminal Railway Company, on transit 
balances currently held in storage. 

(g) In transporting traffic over these 
lines, DRI and all other common carriers 
involved shall proceed even though no 
contracts, agreements, or arrangements 
now exist between them with reference 
to the divisions of the rates of 
transportation applicable to that traffic. 
Divisions shall be, during the time this 


order remains in force, those voluntarily 
agreed upon by and between the 
carriers; or upon failure of the carriers to 
so agree, the divisions shall be those 
hereafter fixed by the Commission in 
accordance with pertinent authority 
conferred upon it by the Interstate 
Commerce Act. 

(h) Employees. On March 4,1980, a 
number of rail carriers and labor unions 
reached an agreement regarding the 
proper level of employee protection 
entitled "Labor Protective Agreement 
Between Railroads Parties Hereto 
Involved in Midwest Rail Restructuring 
and Employees of Such Railroads 
Represented by the Rail Labor 
Organizations Operating Through the 
Railway Labor Executives 9 Association” 
(Negotiated Labor Protection 
Agreement). We have reviewed the 
negotiated labor protection agreement 
and find that it adequately safeguards 
the interests of affected employees. 

Accordingly, if DRI chooses to 
exercise the authority granted by this 
decision, it shall afford affected 
employees the protection contemplated 
by the negotiated labor protection 
agreement and any subsequent 
amendments to it 

(i) Effective date. This order shall 
become effective at 12:01 a.m., March 24, 
1980. 

(j) Expiration date . The provisions of 
this order shall expire at 11:59 p.m., May 
31,1980, unless otherwise modified, 
amended, or vacated by order of this 
Commission. 

This action is taken under the 
authority of 49 U.S.C. 10304-10305 and 
11121-11126. 

This order shall be served upon the 
Association of American Railroads, Car 
Service Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement and upon the 
American Short Line Railroad 
Association. Notice of this order shall be 
given to the general public by depositing 
a copy in the Office of the Secretary of 
the Commission at Washington, D.C., 
and by filing a copy with the Director, 
Office of the Federal Register. 

By the Commission, Railroad Service 
Board, members Joel E. Bums, Robert S. 
Turkington and John R. Michael. 

James H. Bayne, 

Acting Secretary. 

(FR Doc 80-0003 Filed 3-28-60: 8:45 am] 

BILLING CODE 7035-01-14 
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49 CFR Part 1033 
(Service Order No. 1449J 

Norfolk and Western Railway Co. 
Authorized To Operate Over Tracks of 
Chicago, Rock Island and Pacific 
Railroad Co., Debtor (William M. 
Gibbons, Trustee) 

agency: Interstate Commerce 
Commission. 

action: Service Order No. 1449. 

summary: This order authorizes the 
Norfolk and Western Railway Company 
(NW) to operate over tracks of Chicago, 
Rock Island and Pacific Railroad 
Company (RI) running southerly from 
Pullman Junction, Chicago, Illinois, 
along the western shore of Lake 
Calumet approximately four miles to 
Kensington and continuing over owned 
or controlled track or operating rights or 
both in a more easterly direction 
approximately two additional miles to 
the termination at the southern end of 
Lake Calumet, for the purpose of serving 
industries located adjacent to such 
tracks, and provides for the continuation 
of service to shippers which would 
otherwise be deprived of essential 
railroad service. 

EFFECTIVE DATE: 12X11 a.m., March 24. 
1980. and continuing in effect until 11:59 
p.m.. May 31,198a 

FOR FURTHER INFORMATION CONTACT: 

I Kenneth Carter (202) 275-7840. 

Decided: March 19.198a 

The embargo of the lines of Chicago, 
Rock Island and Pacific Railroad 
Company (RI) is depriving shippers 
located adjacent to those tracks of 
essential railroad service. The Norfolk 
and Western Railway Company (NW) 
connects with the RI and has consented 
to operate over these tracks in order to 
serve the industries. 

It is the opinion of the Commission 
that an emergency exists requiring the 
operation by NW over tracks formerly 
operated by RI in the interest of the 
public that notice and public procedure 
are impracticable and contrary to the 
public interest; and that good cause 
exists for making this order effective 
upon less than thirty days* notice. 

It is ordered 

§ 1033.1449 Service Order No. 1449. 

(a) Norfolk and Western Railway 
Company authorized to operate over 
? °f Chicago. Rock Island and 
Paci fic Railroad Company, debtor 
(William M. Gibbons. trustee). Norfolk 
and Western Railway Company (NW) is 
authorized to operate over tracks of the 


Chicago, Rock Island and Pacific 
Railroad Company (RI) running 
southerly from Pullman Junction, 
Chicago. Illinois, along the western 
shore of Lake Calumet approximately 
four miles to Kensington and continuing 
over owned or controlled track or 
operating rights or both in a more 
easterly direction approximately two 
additional miles to the termination at 
the southern end of Lake Calumet, for 
the purpose of serving industries located 
adjacent to such tracks. 

Temporary service authorized in this 
Order requires the continuation of any 
trackage rights arrangements which 
existed between the Chicago, Rock 
Island and Pacific Railroad Company 
and other carriers. 

(b) Application. The provisions of this 
order shall apply to intrastate, interstate 
and foreign traffic. 

(c) A similar application has been 
received from Illinois Central Gulf 
Railroad Company to operate portions 
of RI tracks herein indicated. The 
Railroad Service Board has reviewed 
these applications and considered the 
recommendations of the Department of 
Transportation, and has approved the 
application of the NW to conduct these 
temporary operations in the public 
interest as listed in paragraph (a). 
Nothing herein shall be considered as a 
prejudgment of any application seeking 
permanent authority to operate over 
these tracks. 

(d) Compensation will be on terms 
established between the Trustee and the 
affected carrier(s); or upon failure of the 
parties to agree as hereafter fixed by the 
Commission in accordance with 
pertinent authority conferred upon it by 
Section 11123(b)(2) of the Interstate 
Commerce Act. 

(e) Rate applicable. Inasmuch as this 
operation by the NW over tracks 
previously operated by the RI is deemed 
to be due to carrier's disability, the rates 
applicable to traffic moved over these 
lines shall be the rates applicable to 
traffic routed to, from, or via these lines 
which were formerly in effect on such 
traffic when routed via RI, until tariffs 
naming rates and routes specifically 
applicable via NW become effective. 

The operator under this temporary 
authority will not be required to protect 
transit rate obligations incurred by the 
RI or the directed carrier, Kansas City 
Terminal Railway Company, on transit 
balances currently held in storage. 

(f) In transporting traffic over these 
lines, NW and all other common carriers 
involved shall proceed even though no 
contracts, agreements, or arrangements 
now exist between them with reference 
to the divisions of the rates of 


transportation applicable to that traffic. 
Divisions shall be, during the time this 
order remains in force, those voluntarily 
agreed upon by and between the 
carriers; or upon failure of the carriers to 
so agree, the divisions shall be those 
hereafter fixed by the Commission in 
accordance with pertinent authority 
conferred upon it by the Interstate 
Commerce Act. 

(g) Employees. On March 4.1980, a 
number of rail carriers and labor unions 
reached an agreement regarding the 
proper level of employee protection 
entitled “Labor Protective Agreement 
Between Railroads Parties Hereto 
Involved in Midwest Rail Restructuring 
and Employees of Such Railroads 
Represented by the Rail Labor 
Organizations operating through the 
Railway Labor Executives' Association” 
(Negotiated Labor Protection 
Agreement). We have reviewed the 
negotiated labor protection agreement 
and find that it adequately safeguards 
the interests of affected employees. 

Accordingly, if NW chooses to 
exercise the authority granted by this 
decision, it shall afford affected 
employees the protection contemplated 
by the negotiated labor protection 
agreement and any subsequent 
amendments to it. 

(h) Effective date. This order shall 
become effective at 12:01 a.m., March 24. 
1980. 

(i) Expiration date. The provisions of 
this order shall expire at 11:59 p.m.. May 
31,1980, uness otherwise modified, 
amended, or vacated by order of this 
Commission. 

This action is taken under the 
authority of 49 U.S.C. 10304-10305 and 
11121-11128. 

This order shall be served upon the 
Association of American Railroads. Car 
Service Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement and upon the 
American Short Line Railroad 
Association. Notice of this order shall be 
given to the general public by depositing 
a copy in the Office of the Secretary of 
the Commission at Washington, D.C., 
and by filing a copy with the Director. 
Office of the Federal Register. 

By the Commission. Railroad Service 
Board, members Joel E. Burns. Robert S. 
Turkington and John R. Michael. 

James H. Bayne, 

Acting Secretary. 

(FR Doc «M»04 Filed 3-28-60; 8:45 am) 

BILLING CODE 7035-01 -W 
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49 CFR Part 1033 

[Service Order No. 1445] 

Chicago and Northwestern 
Transportation Co. Authorized To 
Operate Over Tracks of Chicago, Rock 
Island and Pacific Railroad Co., Debtor 
(William M. Gibbons, Trustee) 

agency: Interstate Commerce 
Commission. 

action: Service Order No. 1445. 

summary: This order authorizes the 
Chicago and Northwestern 
Transportation Company (NW) to 
operate over tracks of Chicago, Rock 
Island and Pacific Railroad Company 
(RI) from Minneapolis-St. Paul, MN to 
Kansas City, MO; Iowa Falls, IA to 
Estherville, IA; Rake, IA to Ocheyedon, 
IA; Palmer, IA to Royal, LA; Dows. IA to 
Forest City, IA; at Cedar Rapids, IA; and 
between Newton and Earlham, LA. for 
the purpose of serving industries located 
adjacent to such tracks, and provides for 
continuation of service to shippers 
which would otherwise be deprived of 
essential railroad service. 

EFFECTIVE date: 12:01 a.m., March 24, 
1980, and continuing in effect until 11:59 
p.m.. May 31,1980. 

FOR FURTHER INFORMATION CONTACT: 

J. Kenneth Carter (202) 275-7840. 

Decided: March 18.1980. 

The embargo of the lines of Chicago, 
Rock Island and Pacific Railroad 
Company (Rl) is depriving shippers 
located adjacent to those tracks of 
essential railroad service. The Chicago 
and North Western Transportation 
Company (CNW) connects with the RI 
and has consented to operate over these 
tracks in order to serve the industries. 

It is the opinion of the Commission 
that an emergency exists requiring the 
operation by CNW over tracks formerly 
operated by RI in the interest of the 
public; that notice and public procedure 
are impracticable and contrary to the 
public interest; and that good cause 
exists for making this order effective 
upon less than thirty days’ notice. 

It is ordered 

§ 1033.1445 Service Order No. 1445. 

(a) Chicago and North Western 
Transportation Company authorized to 
operate over tracks of Chicago, Rock 
Island and Pacific Railroad Company, 
Debtor (William M. Gibbons, trustee). 
Chicago and North Western 
Transportation Company (CNW) is 
authorized to operate over tracks of the 
Chicago. Rock Island and Pacific 
Railroad Company (RI) at the following 
locations for the purpose of serving 


industries located adjacent to such 
tracks. 

Between Minneapolis-St. Paul, MN, 
and Kansas City, MO, and certain 
branch lines located in the States of 
Minnesota and Iowa, as follows: 

(1) From; To: 

Rock Junction, MN (milepost 5.2); Inver 
Grove. MN (milepost 0.0) 

Inver Grove, MN (milepost 344.7); 

Northwood. MN (milepost 236.4) 

Clear Lake Junction (milepost 191.1); Short 
Line Junction, IA (milepost 73.6) 

Short Line Junction Yard. IA (milepost 
354.0); West Des Moines, IA (milepost 
364.0) 

Short Line Junction. IA (milepost 73.6); 

Carlisle. IA (milepost 64.7) 

Carlisle, IA (milepost 64.7); Allerton, IA 
(milepost 0.0) 

Allerton, IA (milepost 363.0); Trenton, MO 
(milepost 415.9) 

Trenton. MO (milepost 415.9); AirLine 
Junction. MO (milepost 502.2) 

(2) Between Iowa Falls, IA (milepost 97.4) 
And Esterville. IA (milepost 206.9) 

(3) Between Rake, LA (milepost 50.7) and 
Ocheyedan, IA (milepost 502.0) 

(4) Between Palmer. IA (milepost 454.5) And 
Royal, IA (milepost 502.0) 

(5) Between Dows. IA (milepost 113.4) And 
Forest City, IA (milepost 158.2) 

(6) Between Cedar Rapids. IA (milepost 
100.5), Cedar River Bridge. IA (milepost 
96.2), and to serve all industry formerly 
served by the RI at Cedar Rapids, IA. 

Temporary service authorized in this 
Order requires continuation of trackage 
rights arrangements which existed 
between the Chicago. Rock Island and 
Pacific Railroad Company and other 
carriers. 

(b) Application . The provisions of this 
order shall apply to intrastate, interstate 
and foreign traffic. 

(c) Similar applications have been 
received from Chicago, Milwaukee, St. 
Paul and Pacific Railroad Company and 
Illinois Central Gulf Railroad Company 
to operate portions of RI tracks herein 
indicated. The Commission has 
reviewed these applications and 
considered the recommendations of the 
Department of Transportation, and has 
approved the application of the CNW to 
conduct these temporary operations in 
the public interest. Nothing herein shall 
be considered as a prejudgment of any 
application seeking permanent authority 
to operate over these tracks. 

(d) Compensation will be on terms 
established between the trustee and the 
affected carrier(s); or upon failure of the 
parties to agree as hereafter fixed by the 
Commission in accordance with 
pertinent authority conferred upon it by 
Section 11123(b)(2) of the Interstate 
Commerce Act. 

(e) Rote applicable. Inasmuch as this 
operation by the CNW over tracks 
previously operated by the RI is deemed 


to be due to carrier’s disability, the rates 
applicable to traffic moved over these 
lines shall be the rates applicable to 
traffic routed to. from, or via these lines 
which were formerly in effect on such 
traffic when routed via RI, until tariffs 
naming rates and routes specifically 
applicable via CNW become effective. 

The operator under this temporary 
authority will not be required to protect 
transit rate obligations incurred by the 
RI or the directed carrier, Kansas City 
Terminal Railway Company, on transit 
balances currently held in storage. 

(f) In transporting traffic over these 
lines. CNW and all other common 
carriers involved shall proceed even 
though no contracts, agreements, or 
arrangements now exist between them 
with reference to the divisions of the 
rates of transportation applicable to that 
traffic. Divisions shall be, during the 
time this order remains in force, those 
voluntarily agreed upon by and between 
the carriers: or upon failure of the 
carriers to so agree, the divisions shall 
be those hereafter fixed by the 
Commission in accordance with 
pertinent authority conferred upon it by 
the Interstate Commerce Act. 

(g) Employees. On March 4, 1980, a 
number of rail carriers and labor unions 
reached an agreement regarding the 
proper level of employee protection 
entitled ’’Labor Protective Agreement 
Between Railroads Parties Hereto 
Involved in Midwest Rail Restructuring 
and Employees of Such Railroads 
Represented by the Rail Labor 
Organizations operating through the 
Railway Labor Executives’ Association” 
(Negotiated Labor Protection 
Agreement). We have reviewed the 
negotiated labor protection agreement 
and find that it adequately safeguards 
the interest of affected employees. 

Accordingly, if CNW chooses to 
exercise the authority granted by this 
decision, it shall afford affected 
employees the protection contemplated 
by the negotiated labor protection 
agreement and any subsequent 
amendments to it. 

(h) Effective date. This order shall 
become effective at 12:01 a.m., March 24, 
1980. 

(i) Expiration date . The provisions of 
this order shall expire at 11:59 p.m.. May 
31,1980, unless otherwise modified, 
amended, or vacated by this order of 
this Commission. 

This action is taken under the 
authority of 49 U.S.C. 10304-10305 and 
11121-11126. 

This order shall be served upon the 
Association of American Railroads, Car 
Service Division, as agent of the 
railroads subscribing to the car service 
and car hire agreement under the terms 
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of that agreement and upon the 
American Short Line Railroad 
Association. Notice of this order shall be 
given to the general public by depositing 
a copy in the Office of the Secretary of 
the Commission at Washington, D.C., 
and by filing a copy with the Director. 
Office of the Federal Register. 

By the Commission, Railroad Service 
Board, members Joel E. Bums, Robert S. 
Turkington and John R. Michael. 

James H. Bayne, 

Acting Secretary. 

(f-R Dor. 80-9596 Filed 3-2S-S0: &45 am) 

BILLING CODE 7035-01-H 
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Proposed Rules 


Federal Register 

Vol. 45. No. 63 
Monday. March 31. I960 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7 CFR Parts 1097,1102,1108 

[Docket AO-219-A36; AO-237-A30; AO- 
243-A34J 

Milk in the Memphis, Tenn.; Fort Smith, 
Ark.; and Central Arkansas Marketing 
Areas; Hearing on Proposed 
Amendments to Tentative Marketing 
Agreements and Orders 

agency: Agricultural Marketing Service. 
USDA. 

action: Public hearing on proposed 
rules. 

summary: The hearing is being held to 
consider order changes proposed by 
Associated Milk Producers, Inc. (AMPI), 
and Northeast Mississippi Milk 
Producers, Inc. The key proposals would 
add 12 northeast Mississippi counties to 
the Memphis, Tennessee, marketing 
area. For the Central Arkansas order, 
revisions would be made in the pooling 
standards and price adjustments for 
location. In each of the 3 orders, 
revisions would be made in the producer 
payment procedures and the ceiling on 
assessment rates for order 
administration and marketing services 
would be increased slightly. Proponents 
contend that the changes are needed to 
reflect changed marketing conditions. 
DATE: April 15.1980. 

ADDRESS: Holiday Inn, 111 W. Pershing 
Boulevard, North Little Rock, Arkansas 
72116. 

FOR FURTHER INFORMATION CONTACT: 

Robert F. Groene, Marketing Specialist. 
Dairy Division, Agricultural Marketing 
Service, U.S. Department of Agriculture, 
Washington, DC 20250, (202) 447-4824. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given of a public hearing to be 
held at the Holiday Inn, 111 W. Pershing 
Boulevard, North Little Rock, Arkansas 
72116, beginning at 9:30 a.m., on April 15, 
1980. with respect to proposed 
amendments to the tentative marketing 


agreements and to the orders, regulating 
the handling of milk in the Memphis. 
Tennessee; Fort Smith, Arkansas: and 
Central Arkansas marketing areas. 

The hearing is called pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq and the applicable 
rules of practice and procedure 
governing the formulation of marketing 
agreements and marketing orders (7 CFR 
Part 900). 

The purpose of the hearing is to 
receive evidence with respect to the 
economic and marketing conditions in 
each of the aforesaid specified 
marketing areas which relate to the 
proposed amendments, hereinafter set 
forth, and any appropriate modifications 
thereof, to the tentative marketing 
agreements and to the orders. 

The proposal relative to a redefinition 
of the marketing area of the Memphis, 
Tennessee, order raises the issue 
whether the provisions of the present 
order would tend to effectuate the 
declared policy of the Act, if they are 
applied to the marketing area as 
proposed to be redefined and, if not, 
what modifications of the provisions of 
the order would be appropriate. 

The proposed amendments, set forth 
below, have not received the approval 
of the Secretary of Agriculture. 

Proposed by Associated Milk Producers, 
Inc. 

Proposal No. 1 

PART 1097—MILK IN MEMPHIS, 

TENN., MARKETING AREA 

1. Section 1097.31 is revised to read as 
follows: 

§ 1097.31 Payroll reports. 

(a) On or before the 24th day after the 
end of each month, each handler who 
elects pursuant to S 1097.73(e) to pay 
producers shall report to the market 
administrator the following information: 

(1) The name and address of each 
producer, 

(2) The amounts paid each producer; 
and 

(3) The dates such payments were 
made. 

2. Section 1097.32 is revised to read as 
follows: 

§ 1097.32 Other reports. 

(a) On or before the 20th day of each 
month, each handler described in 
§ 1097.9(a). (b) and (c), except a 


cooperative association with respect to 
producer milk for which it elects to 
collect payments, shall report to the 
market administrator the following 
information with respect to its receipts 
of milk during the first 15 days of the 
month: 

(1) The name and address of each 
producer from whom milk was received 
who has not discontinued shipping milk 
to the handler. 

(2) The total pounds of producer milk 
received from such producer; 

(3) The amount and nature of any 
deductions, as authorized in writing by 
the producer, to be made from the 
partial payment for such milk; 

(4) The total pounds of milk received 
from a handler described in $ 1097.9(c); 
and 

(5) The pounds of skim milk and 
butterfat in bulk fluid milk products 
received from a fluid milk plant 
operated by a cooperative association. 

(b) On or before the 6th day after the 
end of each month each handler 
described in 5 1097.9(a), (b). and (c) 
shall report to the market administrator 
the following information with respect 
to its receipts of milk during such month: 

(1) The name and address of each 
producer from whom milk was received; 

(2) The total pounds of producer milk 
received from such producer, its average 
butterfat content and for the months of 
March through July the pounds of base 
milk; 

(3) Except in the case of producer milk 
for which a cooperative association is 
collecting payments, the amount and 
nature of any deductions as authorized 
in writing by the producer, to be made 
from the final payment for such milk; 

(4) The total pounds of skim milk and 
butterfat received from a handler 
described in 5 1097.9(c); and 

(5) The pounds of skim milk and 
butterfat in bulk fluid milk products 
received from a fluid milk plant 
operated by a cooperative association. 

(c) On or before the second day prior 
to the reporting dates specified in 
paragraphs (a) and (b) of this section, 
each cooperative association that 
operates a fluid milk plant from which 
fluid milk products were transferred to 
fluid milk plants of other handlers 
within the time periods described in 
paragraphs (a) and (b) of this section 
shall report to each such fluid milk plant 
operator the name and location of the 
transferor plant and the total pounds 
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and butterfat content of the bulk fluid 
milk products transferred from the plant. 

(d] Each handler operating a partially 
regulated distributing plant shall report 
on or before the seventh day after the 
end of the month, the respective 
amounts of skim milk and butterfat in 
route disposition in the marketing area. 

(e) In addition to the reports required 
pursuant to paragraphs (a) through (d) of 
this section and 55 1097.30 and 1097.31, 
each handler shall report such other 
information as the market administrator 
deems necessary to verify or establish 
such handler’s obligation under the 
order. 

§1097.52 (Amended) 

3. Amend 5 1097.52 Plant location 
adjustments for handler to provide that 
no location adjustment shall apply to a 
fluid milk plant located in the Central 
Arkansas marketing area. 

4. A new 5 1097.70 is added to read as 
follows: 

J 1097.70 Producer-settlement fund. 

The market administrator shall 
establish and maintain a separate fund 
known as the "producer-settlement 
fund" into which he shall deposit all 
payments made by handlers pursuant to 
S§ 1097.71,1097.73(h) and from which he 
shall make all payments pursuant to 
§§ 1097.73(a) through (f), and 1097.73(h), 
except that payments to a cooperative 
association pursuant to 5 1097.73(d) and 
(h) shall be offset by any payments due 
from such cooperative association 
pursuant to 5 1097.71 that have not been 
received by the market administrator. 

5. Section 1097.71 is revised to read as 
follows: 

§ 1097.71 Payments to producer- 
settlement fund. 

(a) Subject to paragraphs (c) and (d) 
of this section, each handler shall pay to 
the market administrator on or before 
the 20th day of each month an amount 
determined by multiplying the handler's 
receipts during the first 15 days of such 
month of producer milk (excluding, in 
the case of a handler described in 
5 1097.9(c), producer milk delivered to 
fluid milk plant) and milk from a handler 
described in 5 1097.9(c) by the 
applicable partial payment rate; and on 
or before the 6th day of the following 
month an amount determined by 
multiplying the handler's receipts during 
the remainder of each month of 
producer milk (excluding, in the case of 
a handler described in 5 1097.9(c), 
producer milk delivered to a fluid milk 
plant) and milk from a handler 
described in 5 1097.9(c) by the 
applicable partial payment rate; less any 
applicable amounts specified in 


subparagraphs (1) and (2) of this 
paragraph. In making the second partial 
payment on the 6th day of each month a 
handler may omit partial payment for 
milk received from a producer during the 
months of March through July each year 
who has no base, and for milk received 
from a producer who is no longer 
shipping milk to said handler at the time 
such second partial payment is made. 

(1) Payments made by the handler 
direct to individual producers on or 
before such dates specified in paragraph 

(a) for milk received during each partial 
payment period; and 

(2) Proper deductions authorized in 
writing by producers from whom the 
handler received milk, except that the 
amount deducted for each producer 
shall not exceed the value of the milk 
received from the producers during each 
partial payment period; provided, that 
handler has paid such deductions to 
assignees by the date payment is 
otherwise due the producer. 

(b) Subject to paragraphs (c) and (d) 
of this section, each handler shall pay to 
the market administrator on or before 
the 20th day after the end of each month 
an amount equal to such handler’s value 
of milk for such month determined 
pursuant to 5 1097.60(a), as adjusted by 
the butterfat differential specified in 

5 1097.74 and pursuant to 5 1097.60(b), 

(c) and (d), less: 

(1) Payments made by the handler 
pursuant to paragraph (a) of this section 
for such month; 

(2) Payments that were made by the 
handler direct to individual producers 
on or before the payment dates specified 
in paragraph (a) of this section for milk 
received during such month; and 

(c) The following conditions shall 
apply with respect to the payments 
prescribed in paragraphs (a) and (b) of 
this section; 

(1) Payments to the market 
administrator shall be deemed not have 
been made until such payments have 
been received by the market 
administrator and 

(2) If the date by which payments 
must be received by the market 
administrator falls on a Saturday or 
Sunday or any Monday that is a 
national holiday, payments shall not be 
due until the next day on which the 
market administrator's office is open for 
public business. 

(d) Payments due the market 
administrator from a cooperative 
association handler may be offset by 
payments determined by the market 
administrator to be due the cooperative 
association pursuant to 5 1097.73(d). 

6. A new 5 1097.72 is added to read as 
follows: 


5 1097.72 Rate of partial payments. 

Partial payment rates shall be 
computed as follows: (a) During the base 
operating months of March through July, 
the previous month's Class III price for 
milk testing 3.5 percent butterfat. 

(b) For the months of August through 
February, the previous month's Class III 
price for milk testing 3.5 percent 
butterfat plus $1.00, and further adjusted 
by the zone or location adjustment 
applicable at the receiving plant. 

(7) Section 1097.73 is revised to read 
as follows: 

5 1097.73 Payments to producers and to 
cooperative association. 

(a) Subject to paragraphs (c) through 

(f) of this section, the market 
administrator shall pay each producer 
on or before the 22nd day of each month 
for milk which was received during the 
first 15 days of each month; provided, 
payment pursuant to 5 1097.71(a) has 
been received by the market 
administrator. Such payment shall be 
uniform to all suppliers of each plant at 
a rate per hundredweight equal to that 
received by the market administrator 
less the amounts specified in 

5 1097.71(a)(1) and (2). 

(b) Subject to paragraphs (c) through 
(f) of this section, the market 
administrator shall pay each producer 
on or before the 8th day after the end of 
each month for milk received during the 
second half of each month; provided, 
payment pursuant to 5 1097.71(a) has 
been received by the market 
administrator. Such payment shall be 
uniform to all suppliers of each plant at 
a rate per hudredweight equal to that 
received by the market administrator, 
less the amounts specified in 

5 1097.71(a)(1) and (2). 

(c) Subject to paragraphs (d) through 

(e) of this section, the market 
administrator shall pay each producer 
on or before the 22nd day after the end 
of each month for milk for which 
payment pursuant to 5 1097.71(b) has 
been received by the market 
administrator or offset pursuant to 

5 1097.71(d). Such payment shall be at 
the uniform price computed pursuant to 
5 1097.61 for the month, subject to the 
following adjustments: 

(1) Any applicable adjustments 
pursuant to 55 1097.74 and 1097.75; 

(2) Less the payments described in 
paragraphs (a) and (b) of this section; 

(3) Less deductions for marketing 
services pursuant to 5 1097.86; 

(4) Less the authorized deductions 
specified in 5 1097.71(a)(2); and 

(5) Any adjustments for errors in 
calculating payments to an individual 
producer for past months. 








20890 


Federal Register / Vol. 45. No. 63 / Monday, March 31, 1980 / Proposed Rules 


(d) In making payments to producers 
pursuant to paragraphs (a), (b) and (c) of 
this section, the market administrator, 
on or before the day prior to the dates 
specified in such paragraphs, shall pay 
to each cooperative association that so 
requests with respect to those producers 
for whom it markets milk and who are 
certified to the market administrator by 
the cooperative association as having 
authorized the cooperative association 
to receive such payment an amount 
equal to the sum of the individual 
payments otherwise due such producers 
pursuant to paragraphs (a), (b) and (c) of 
this section. 

(e) In making payments to producers 
pursuant to paragraphs (a), (b) and (c) of 
this section, the market administrator, 
on or before the day prior to the dates 
specified in such paragraphs, shall pay 
to each handler who so requests for milk 
received by the handler from producers 
for whom a cooperative association is 
not collecting payments pursuant to 
paragraph (d) of this section an amount 
equal to the sum of the individual 
payments otherwise due such producers 
pursuant to paragraphs (a), (b) and (c) of 
this section. The handler then shall pay 
the individual producers the amounts 
due them by the respective dates 
specified in paragraphs (a), (b) and (c) of 
this section. Any handler who the 
market administrator determines is or 
was delinquent with respect to any 
payment obligation under this order 
shall not be eligible to make payments 
direct to any producer until the handler 
has met all prescribed payment 
obligations for three consecutive 
months. In making payments to 
producers pursuant to this paragraph, 
the handler shall furnish each producer 
the following information: 

(1) The identity of the handler and the 
producer and the month to which the 
payment applies; 

(2) The total pounds and, with respect 
to final payments, the average butterfat 
content of the milk for which payment is 
being made and for the months of March 
through July the pounds of base milk; 

(3) The minimum rate of payment 
required by the order and rate of 
payment used if such rate is other than 
the applicable minimum rate; 

(4) The amount and nature of any 
deductions from the amount otherwise 
due the producer, and 

(5) The net amount of payment to the 
producer. 

(f) The following conditions shall 
apply with respect to the payments 
prescribed in paragraph (a) through (e) 
of this section: 

(1) If the date by which such 
payments are to be made falls on a 
Saturday, or Sunday or on any Monday 


that is a national holiday, such 
payments need not be made until the 
next day on which the market 
administrator's office is open for public 
business; and 

(2) If the application of $ 1097.71(c)(2) 
or paragraph (f)(1) of this section results 
in a delay in the partial or final 
payments by handlers to the market 
administrator or by the market 
administrator to the handlers, the 
corresponding partial or final payments 
prescribed in paragraphs (a) through (e) 
of this section may be delayed by the 
same number of days. 

(g) If the market administrator does 
not receive the full payment required of 
a handler pursuant to $ 1097.71 he shall 
reduce uniformly per hundredweight the 
payments due producers and 
cooperative associations for their milk 
received by such handler by a total 
amount not in excess of the amount due 
from such handler. The market 
administrator shall complete such 
payments on or before the next date for 
making payment pursuant to this section 
following the date on which the 
remaining payment is received from 
such handler. 

(h) Subject to 8 1097.71(c) (1) and (2), 
each handler who received bulk fluid 
milk and bulk fluid cream products from 
a fluid milk plant operated by a 
cooperative association shall pay the 
following amounts for such products to 
the market administrator, who in turn 
shall transmit such money on the first 
day thereafter to the cooperative 
association: 

(1) On or before the 20th day of each 
month, an amount determined by 
multiplying such receipts during the first 
15 days of the month by the latest 
available class prices for 3.5 percent 
milk reflective of the classification 
pursuant to $ 1097.42(a). Such price shall 
be adjusted by the butterfat differential 
specified in 8 1097.74; and on or before 
the 6th day of the following month an 
amount determined by multiplying the 
handler’s receipts during the remainder 
of the month of bulk fluid milk and bulk 
fluid cream by the latest available class 
prices for 3.5 percent milk reflective of 
the classification pursuant to 

8 1097.42(a). Such price shall be 
adjusted by the butterfat differential 
specified in $ 1097.74. 

(2) On or before the 20th day after the 
end of each month, an amount 
determined by multiplying the quantity 
of such receipts during the month that 
was classified in each class pursuant to 
8 1097.42(a) by the applicable class 
price, as adjusted by the butterfat 
differential specified in § 1097.74, less 
any payments made by the handler 
pursuant to paragraph (h)(1) of this 


section for such month. For the purpose 
of such computation, the applicable 
Class I price shall be the higher of the 
Class I prices applicable at the 
transferee plant and the transferor plant, 
both including the applicable 
administrative assessment rate. 

(8) A new { 1097.78 is added to read 
as follows: 

S 1097.78 Charges on overdue accounts. 

Any unpaid obligation of a handler 
pursuant to 85 1097.71,1097.73(h), 
1097.85 shall be increased one percent 
per month beginning on the first day 
after the due date, and on each date of 
subsequent months following the day on 
which such type of obligation is 
normally due, subject to the following 
conditions: 

(a) The amounts payable pursuant to 
this section shall be computed monthly 
on each unpaid obligation, which shall 
include any unpaid overdue charges 
previously computed pursuant to this 
section; and 

(b) For the purpose of this section, any 
obligation that was determined at a date 
later than that prescribed by the order 
because of a handler's failure to submit 
a report to the market administrator 
when due shall be considered to have 
been payable by the date it would have 
been due if the report had been filed 
when due. 

9. Section 1097.85 is revised to read as 
follows: 

8 1097.85 Assessment for order 
administration. 

As his pro rata share of the expense of 
administration of the order, each 
handler shall pay to the market 
administrator on or before the 20th day 
after the end of the month six cents per 
hundredweight or such lesser amount as 
the Secretary may prescribe, with 
respect to: 

(a) Receipts of milk at fluid milk 
plants from producers (including 
receipts from a handler described in 
8 1097.9(c) and such handler’s own 
production): 

(b) Other source milk allocated to 
Class I pursuant to 8 1097.44(a)(7) and 
(11) and the corresponding steps of 

8 1097.44(b); 

(c) Receipts of milk by a handler 
described in 8 1097.9(c) in excess of that 
specified in paragraph (a) of this section; 
and 

(d) Receipts of milk by a handler 
described in 8 1097.9(b). 

Proposal No. 2 

PART 1102—MILK IN FORT SMITH, 
ARK. MARKETING AREA 

1. Section 1102.31 is revised to read as 
follows: 
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§ 1102.31 Payroll reports. 

(a) On or before the 24th day after the 
end of the month, each handler who 
elects pursuant to $ 1102.73(e) to pay 
producers shall report to the market 
administrator the following information: 

(1) The name and address of each 
producer; 

(2) The amounts paid each producer; 

and 

(3) The dates such payments were 

made. 

2. Section 1102.32 is revised to read as 

follows: 

§ 1102.32 Other reports. 

(a) On or before the 20th day of each 
month, each handler described in 

§ 1102.9(a) and (b), except a cooperative 
association with respect to producer 
milk for which it elects to collect 
payments, shall report to the market 
adminstrator the following information 
with respect to its receipts of milk 
during the first 15 days of the month: 

(1) The name and address of each 
producer from whom milk was received 
who has not discontinued shipping milk 
to the handler; 

(2) The total pounds of producer milk 
received from such producer, 

(3) The amount and nature of any 
deductions, as authorized in writing by 
the producer, to be made from the 
partial payment for such milk; and 

(4) In lieu of reporting in accordance 
with paragraphs (a)(1), (2) and (3) of this 
section, a handler may, if he so chooses, 
report the sum of the pounds of milk 
received from individual producers 
whose milk is marketed by a 
cooperative association that is 
authorized to receive for such milk. The 
handler may also report the sum of the 
authorized deductions of such producer. 

(b) On or before the 6th day after the 
end of each month, each handler 
described in 5 1102.9(a) and (b) shall 
report to the market administrator the 
following information with respect to its 
receipts of milk during such month: 

(1) The name and address of each 
producer from whom milk was received; 

(2) The total pounds of producer milk 
received from such producer, its average 
butterfat content and for the months of 
March through July the pounds of base 
milk; and 

(3) Except in the case of producer milk 
for which a cooperative association is 
collecting payments, the amount and 
nature of any deductions as authorized 
in writing by the producer, to be made 
from the final payment for such milk. 

(c) In addition to the reports required 
pursuant to paragraphs (a) and (b) of 
this section §§ 1102.30 and 1102.31. each 
handler shall report such other 
information as the market administrator 


deems necessary to verify or establish 
such handler's obligation under the 
order. 

3. In § 1102.62, paragraph (b) is 
revised to read as follows: 

§ 1102.62 Announcement of uniform price 
for each handler and butterfat differential. 
***** 

(b) The 13th day after the end of each 
month the applicable uniform price for 
each handler pursuant to § 1102.61 for 
such month. 

4. New §§ 1102.70,1102.71 and 1102.72 
are added to read as follows: 

§ 1102.70 Producer-settlement fund. 

The market administrator shall 
establish and maintain a separate fund 
known as the "producer-settlement 
fund" into which he shall deposit all 
payments made by handlers pursuant to 
§ 1102.71 and from which he shall make 
all payments pursuant to § 1102.73. 

§ 1102.71 Payments to producer- 
settlement fund. 

(a) Subject to paragraphs (c) and (d) 
of this section, each handler shall pay to 
the market administrator on or before 
the 20th day of each month an amount 
determined by multiplying the handler's 
receipts during the first 15 days of such 
month of producer milk by the 
applicable partial payment rate; and on 
or before the 6th day of the following 
month an amount determined by 
multiplying the handler's receipts during 
the remainder of each month of 
producer milk by the applicable partial 
payment rate; less any applicable 
amounts specified in subparagraphs (1) 
and (2) of this paragraph. In making the 
second partial payment on the 6th day 
of each month a handler may omit 
partial payment for milk received from a 
producer during the months of March 
through July each year who has no base, 
and for milk received from a producer 
who is no longer shipping milk to said 
handler at the time such second partial 
payment is made. 

(1) Payments made by the handler 
direct to individual producers on or 
before such dates specified in paragraph 
(a) for milk received during each partial 
payment period; and 

(2) Proper deductions authorized in 
writing by producers from whom the 
handler received milk, except that the 
amount deducted for each producer 
shall not exceed the value of the milk 
received from the producers during each 
partial payment period; provided, that 
handler has paid such deductions to 
assignees by the date payment is 
otherwise due the producer. 

(b) Subject to paragraphs (c) and (d) 
of this section, each handler shall pay to 


the market administrator on or before 
the 20th day after the end of each month 
an amount equal to such handler's value 
of milk for such month determined 
pursuant to § 1102.60(a), as adjusted by 
the butterfat differential specified in 
§ 1102.74, and pursuant to § 1102.60(b) 
and (c), less: 

(1) Payments made by the handler 
pursuant to paragraph (a) of this section 
for such month; and 

(2) Payments that were made by the 
handler direct to individual producers 
on or before the payment dates specified 
in paragraph (a) of this section for milk 
received during such month. 

(c) The following conditions shall 
apply with respect to the payments 
prescribed in paragraphs (a) and (b) of 
this section; 

(1) Payments to the market 
administrator shall be deemed not to 
have been made until such payments 
have been received by the market 
administrator; and 

(2) If the date by which payments 
must be received by the market 
administrator falls on a Saturday or 
Sunday or any Monday that is a 
national holiday, payments shall not be 
due until the next day on which the 
market administrator’s office is open for 
public business. 

$ 1102.72 Rate of partial payments. 

Partial payment rates shall be 
computed as follows: (a) During the base 
operating months of March through July, 
the previous month's Class III price for 
milk testing 3.5 percent butterfat. 

(b) For the months of August through 
February the previous month’s Class III 
price for milk testing 3.5 percent 
butterfat plus $1.00, and further adjusted 
by the zone or location adjustment 
applicable at the receiving plant. 

5. Section 1102.73 is revised to read as 
follows: 

§ 1102.73 Payments to producers and to 
cooperative associations. 

(a) Subject to paragraphs (c) through 
(f) of this section, the market 
administrator shall pay each producer 
on or before the 22nd day of each month 
for milk which was received during the 
First 15 days of each month; provided, 
payment pursuant to § 1102.71(a) has 
been received by the market 
administrator. Such payment shall be 
uniform to all suppliers of each plant at 
a rate per hundredweight equal to that 
received by the market administrator 
less the amounts specified in 

$ 1102.71(a)(1) and (2). 

(b) Subject to paragraphs (c) through 
(f) of this section, the market 
administrator shall pay each producer 
on or before the 8th day after the end of 
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each month for milk received during the 
second half of each month; provided, 
payment pursuant to S 1102.71(a) has 
been received by the market 
administrator. Such payment shal be 
uniform to all suppliers of each plant at 
a rate per hundredweight equal to that 
received by the market administrator, 
less the amounts specified in 
§ 1102.71(a)(1) and (2). 

(c) Subject to paragraphs (d) through 
(e) of this section, the market 
administrator shall pay each producer 
on or before the 22nd day after the end 
of each month for milk for which 
payment pursuant to § 1102.71(b) has 
been received by the market 
administrator. Such payment shall be at 
the uniform price computed pursuant to 
5 1102.61 for the month, subject to the 
following adjustments: 

(1) Any applicable adjustments 
pursuant to § § 1102.74 and 1102.75; 

(2) Less the payments described in 
paragraphs (a) and (b) of this section; 

(3) Less deductions for marketing 
services pursuant to § 1102.86: 

(4) Less the authorized deduction 
specified in § 1102.71(a)(2); and 

(5) Any adjustments for errors is 
calculating payments to an individual 
producer for past months. 

(d) In making payments to producers 
pursuant to paragraphs (a), (b) and (c) of 
this section, the market administrator, 
on or before the day prior to the dates 
specified in such paragraphs, shall pay 
to each cooperative association that so 
requests with respect to those producers 
for whom it markets milk and who are 
certified to the market administrator by 
the cooperative association as having 
authorized the cooperative association 
to receive such payment an amount 
equal to the sum of the individual 
payments otherwise due such producers 
pursuant to paragraphs (a), (b) and (c) of 
this section. 

(e) In making payments to producers 
pursuant to paragraphs (a), (b) and (c) of 
this section, the market administrator, 
on or before the day prior to the dates 
specified in such paragraphs, shall pay 
to each handler who so requests for milk 
received by the handler from producers 
for whom a cooperative association is 
not collecting payments pursuant to 
paragraph (d) of this section an amount 
equal to paragraphs (a), (b) and (c) of 
this section. The handler then shall pay 
the individual producers the amounts 
due them by the respective dates 
specified in paragraphs (a), (b) and (c) of 
this section. Any handler who the 
market administrator determines is or 
was delinquent with respect to any 
payment obligation under this order 
shall not be eligible to make payments 
direct to any producer until the handler 


has met all prescribed payment 
obligations for three consecutive 
months. In making payments to 
producers pursuant to this paragrah, the 
handler shall furnish each producer the 
following information: 

(1) The indentity of the handler and 
the producer and the month to which the 
payment applies; 

(2) The total pounds and, with respect 
to final payments, the average butterfat 
content of the milk for which payment is 
being made and for the months of March 
through July the pounds of base milk; 

(3) The minimum rate of payment 
required by the order and rate of 
payment used if such rate is other than 
the applicable minimum rate; 

(4) The amount and nature of any 
deductions from the amount otherwise 
due the producer and 

(5) The net amount of payment to the 
producer. 

(f) The following conditions shall 
apply with respect to the payments 
prescribed in apragraph (a) through (e) 
of this section: 

(1) If the date by which such 
payments are to be made falls on a 
Saturday or Sunday or any Monday that 
is a national holiday, such payments 
need not be made until the next day on 
which the market administrator’s office 
is open for public business; and 

(2) If the application of § 1102.71(c)(2) 
or paragraph (f)(1) of this section results 
in a delay in the partial or final 
payments by handlers to the market 
administrator or by the market 
administrator to handlers, the 
corresponding partial or final payments 
prescribed in paragraphs (a) through (e) 
of this section may be delayed by the 
same number of days. 

(g) If the market administrator does 
not receive the full payment required of 
a handler pursuant to $ 1102.71, he shall 
reduce uniformly per hundredweight the 
payments due producers and 
cooperative associations for their milk 
received by such handler by a total 
amount not in excess of the amount due 
from such handler. The market 
administrator shall complete such 
payments on or before the next date for 
making payments pursuant to this 
section following the date on which the 
remaining payment is received from 
such handler. 

6. A new $ 1102.78 is added to read as 
follows: 

§ 1102.78 Charges on overdue accounts. 

Any unpaid obligation of a handler 
pursuant to §§ 1102.71 or 1102.85 shall 
be increased one percent per month 
beginning on the first day after the due 
date, and on each date of subsequent 
months following the day on which such 


type of obligation is normally due, 
subject to the following conditions: 

(a) The amounts payable pursuant to 
this section shall be computed monthly 
on each unpaid obligation, which shall 
include any unpaid overdue charges 
previously computed pursuant to this 
section; and 

(b) For the purpose of this section, any 
obligation that was determined at a date 
later than that prescribed by the order 
because of a handler's failure to submit 
a report to the market administrator 
when due shall be considered to have 
been payable by the date it would have 
been due if the report had been filed 
when due. 

7. Section 1102.85 is revised to read as 
follows; 

$ 1102.85 Assessment for order 
administration. 

As his pro rata share of the expense of 
administration of the order, each 
handler shall pay to the market 
administrator on or before the 20th day 
after the end of the month six cents per 
hundredweight, or such lesser amount 
as the Secretary may prescribe, with 
respect to: 

(a) Producer milk (including such 
handler's own production); and 

(b) Other source milk allocated to 
Class I pursuant to § 1102.44(a) (7) and 
(11), and the corresponding steps of 

§ 1102.44(b). 

8. Section 1102.86 is revised to read as 
follows: 

§ 1102.86 Deduction for marketing 
services. 

(a) Except as set forth in paragraph (b) 
of this section, the market administrator, 
in making payments to producers, 
pursuant to $ 1102.73, shall deduct seven 
cents per hundredweight or such amount 
not exceeding seven cents per 
hundredweight as may be prescribed by 
the Secretary. Such moneys shall be 
used by the market administrator to 
sample, test and check the weights of 
milk received and to provide producers 
with market information. 

(b) In the case of producers for whom 
a cooperative association, as 
determined by the Secretary, is actually 
performing the services set forth in 
paragraph (a) of this section, the market 
administrator shall make, in lieu of the 
deduction specified in paragraph (a) of 
this section, such deductions from the 
payments to be made to such producers 
as may be authorized by the 
membership agreement or marketing 
contract between such cooperative 
association and such producers, and on 
or before the 21st day after the end of 
each month, pay such deductions to the 
cooperative association rendering such 
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services accompanied by a statement 
showing the amount of milk for which 
such deduction was computed for each 

producer. 

Proposal No. 3 

PART 1108—MILK IN CENTRAL 
ARKANSAS MARKETING AREA 

1. A new § 1108.3 is added to read as 

follows: 

§1108.3 Route disposition. 

“Route disposition” means any 
delivery of a fluid milk product 
classified as Class 1 milk to a wholesale 
or retail outlet (including any delivery 
through a vendor or a plant store) 
except a delivery to any milk or filled 
milk receiving and/or processing plant. 

2. Section 1108.5 is revised to read as 
follows: 

} 1108.5 Distributing plant 

“Distributing plant” means all of the 
premises and facilities of a plant which 
is approved by a duly constituted 
regulatory agency for the processing or 
packaging of Grade A milk and from 
which during the month there is route 
disposition in the marketing area. 

3. Section 1108.6 is revised to read as 
follows: 

$1108.6 Supply plant 

“Supply plant” means all of the 
premises and facilities of a plant which 
is approved by a duly constituted 
regulatory agency for the handling of 
Grade A milk and from which fluid milk 
products are shipped during the month 
to a pool plant 

4. Section 1108.7 is revised to read as 

follows: 

§1108.7 Pool plant. 

Except as provided in paragraph (c) of 
this section "pool plant” means: 

(a) A distributing plant from which 
during the month packaged fluid milk 
products, except filled milk and receipts 
of packaged fluid milk products from 
other pool plants, disposed of either as 
route disposition or through transfers to 
other plants are equal to not less than 50 
percent of its receipts of bulk fluid milk 
products from producers (including 
producer milk diverted from the plant), 
handlers described in $ 1106.9(c). and 
other pool plants and from which not 
less than 10 percent of such receipts is 
disposed of in the marketing area in the 
form of packaged fluid milk products, 
except filled milk and receipts of 
packaged fluid milk products from other 
pool plants either as route disposition or 
through transfers to other plants from 
which they are disposed of in the 
marketing area as route disposition. 


(b) A supply plant from which during 
the month fluid milk products, except 
filled milk, equal to not less than two- 
thirds of the Grade A milk received at 
the plant from dairy farmers (including 
producer milk diverted from the plant 
but excluding milk received as diverted 
milk), and handlers described in 

§ 1108.9(c) is shipped to and received at 
distributing plants qualified pursuant to 
paragraph (a) of this section or to 
comparable plants under another 
Federal order, provided that fluid milk 
products equal to not less than 50 
percent of such receipts is shipped to 
and received by distributing plants 
qualified pursuant to paragraph (a) of 
this section. 

(c) The term “pool plant” shall not 
apply to the following plants: 

(1) A producer-handler plant; 

(2) A plant qualified pursuant to 
paragraph (a) of this section which also 
meets the pooling requirements of 
another Federal order and from which 
there is a greater quantity of route 
disposition, except filled milk, during the 
month in such other Federal order 
marketing area than in this marketing 
area, unless one of the following 
conditions applies: 

(i) If such plant was a pool plant 
under this order for the immediately 
preceding month it shall continue to be 
subject to all of the provisions of this 
part until the third consecutive month in 
which a greater portion of the route 
disposition, except filled milk, is made 
in such other marketing area; or 

(ii) Any such plant located in the 
marketing area that was a pool plant 
under the order for the immediately 
preceding month shall continue to be 
subject to all of the provisions of this 
part until the third consecutive month in 
which more than 50 percent of such 
route disposition is made in such other 
marketing area; 

(3) A plant qualified pursuant to 
paragraph (a) of this section which also 
meets the pooling requirements of 
another Federal order on the basis of 
route disposition in such other 
marketing area and from which there is 
a greater quantity of route disposition, 
except filled milk, in this marketing area 
than in such other marketing area but 
which plant, is nevertheless, fully 
regulated under such other Federal 
order; and 

(4) A plant qualified pursuant to 
paragraph (b) of this section which has 
automatic pooling status under another 
Federal order. 

§ 1108.7a [Deleted] 

5. Section 1108.7a is deleted. 


§1108.9 (Amended] 

6. In § 1108.9(b) change the reference 
from § 1108.12 to § 1108.13. 

7. Section 1108.12 is revised to read as 
follows: . 

§ 1108.12 Producer. 

(a) Except as provided in paragraph 

(b) of this section, ‘‘producer” means 
any person who produces milk in 
compliance with the Grade A inspection 
requirements of a duly constituted 
regulatory agency and whose milk is: 

(1) Received at a pool plant directly 
from such person; 

(2) Received by a handler described in 
§ 1108.9(c); or 

(3J Diverted from a pool plant in 
accordance with § 1108.13. 

(b) “Producer” shall not include: 

(1) A producer-handler as defined in 
any order (including this part) issued 
pursuant to the Act; 

(2) Any person with respect to milk 
produced by him which is diverted to a 
pool plant from another order plant if 
the other order designates such person 
as a producer under that order and such 
milk fs allocated to Class II or Class III 
utilization pursuant to § 1108.44(a](8)(iii) 
and the corresponding step of 

§ 1108.44(b); and 

(3) Any person with respect to milk 
produced by him which is reported as 
diverted to another order plant if any 
portion of such person’s milk so moved 
is assigned to Class I under the 
provisions of such other order. 

8. Section 1108.13 is revised to read as 
follows: 

§ 1108.13 Producer milk. 

“Producer milk” means the skim milk 
and butterfat contained in milk of a 
producer that is: 

(a) Received at a pool plant directly 
from such producer by the operator of 
the plant; 

(b) Received by a handler described 
in § 1108.9(c); 

(c) Picked up from the producer’s farm 
tank in a tank truck owned and operated 
by, or under the control of, the operator 
of a pool plant but which is not received 
at a plant until the following month. 

Such milk shall be considered as having 
been received by the handler during the 
month in which it is picked up at the 
producer’s farm and shall be priced at 
the location of the plant where it is 
physically received in the following 
month. This paragraph shall apply in 
like manner to milk received by the 
operator of a pool plant who, in 
accordance with § 1108.9(c), is the 
handler for such milk; and 

(d) Diverted from a pool plant to a 
nonpool plant that is not a producer- 
handler plant for the account of the 
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handler operating such pool plant or a 
handler described in $ 1108.9(b), subject 
to the following conditions: 

(1) Milk of a dairy farmer shall not be 
eligible for diversion during any month 

if less than 15 percent of the total milk of 
such dairy farmer or a producer under 
this part is received as producer milk at 
a pool plant; 

(2) The total quantity of milk so 
diverted by a cooperative association 
shall not exceed one-half of the 
producer milk that the cooperative 
association causes to be delivered to 
pool plants and that is physically 
received thereat; 

(3) The operator of a pool plant that is 
not a cooperative association may divert 
any milk that is not under the control of 
a cooperative association that diverts 
milk during the month pursuant to 
paragraph (d)(2) of this section. The 
total quantity of milk so diverted shall 
not exceed one-half of the producer milk 
received at such pool plant that is 
eligible to be diverted by the plant 
operator; 

(4) Any milk diverted in excess of the 
limits prescribed in paragraphs (d) (2) 
and (3) of this section shall not be 
producer milk. If the diverting handler 
fails to designate the dairy farmers' 
deliveries that are not to be producer 
milk, no milk diverted by the handler 
during the month to a nonpool plant 
shall be producer milk; 

(5) The quantity of milk diverted for 
the account of a cooperative association 
from a pool plant of another handler 
that would cause the pool plant to 
become a nonpool plant shall not be 
producer milk; and 

(6) Diverted milk shall be priced at the 
location of the nonpool plant to which 
diverted. 

9. Section 1108.31 is revised to read as 
follows: 

§ 1108.31 Payroll reports. 

(a) On or before the 24th day after the 
end of each month, each handler who 
elects pursuant to § 1108.73(e) to pay 
producers shall report to the market 
administrator the following information: 

(1) The name and address each 
producer; 

(2) The amounts paid each producer; 
and 

(3) The dates such payments were 
made. 

(b) On or before the 24th day after the 
end of the month, each handler 
operating a partially regulated 
distributing plant who elects to make 
payment pursuant to § 1108.76(b) shall 
report to the market administrator with 
respect to milk received from each dairy 
farmer who would have been a producer 


if the plant had been fully regulated the 
following information for such month: 

(1) The name and address of each 
dairy farmer, 

(2) The total pounds of milk received 
from each dairy farmer; 

(3) The average butterfat content of 
such milk; 

(4) The amount and nature of any 
deductions, as authorized in writing by 
the dairy farmer, from the payment for 
such milk; and 

(5) The rate of payment per 
hundredweight and the net amount paid 
each dairy farmer. 

10. Section 1108.32 is revised to read 
as follows: 

} 1108.32 Other reports. 

(a) On or before the 20th day of each 
month, each handler described in 

§ 1108.9(a), (b), and (c), except a 
cooperative association with respect to 
producer milk for which it elects to 
collect payments, shall report to the 
market administrator the following 
information with respect to its receipts 
of milk during the first 15 days of the 
month: 

(1) The name and address of each 
producer from whom milk was received 
who has not discontinued shipping milk 
to the handler; 

(2) The total pounds of producer milk 
received from such producer; 

(3) The amount and nature of any 
deductions, as authorized in writing by 
the producer, to be made from the 
partial payment for such milk; 

(4) The total pounds of milk received 
from a handler described in § 1108.9(c); 
and 

(5) The pounds of skim milk and 
butterfat in bulk fluid milk products 
received from a pool plant operated by a 
cooperative association. 

(b) On or before the 6th day after the 
end of each month, each handler 
described in § 1108.9(a), (b) and (c) shall 
report to the market administrator the 
following information with respect to its 
receipts of milk during each month: 

(1) The name and address of each 
producer from whom milk was received; 

(2) The total pounds of producer milk 
received from such producer, its average 
butterfat content and for the months of 
March through July the pounds of base 
milk; 

(3) Except in the case of producer milk 
for which a cooperative association is 
collecting payments, the amount and 
nature of any deductions as authorized 
in writing by the producer, to be made 
from the final payment for such milk; 

(4) The total pounds of skim milk and 
butterfat received from a handler 
described in § 1108.9(c); and 


(5) The pounds of skim milk and 
butterfat in bulk fluid milk products 
received from a pool plant operated by a 
cooperative association. 

(c) On or before the second day prior 
to the reporting dates specified in 
paragraphs (a) and (b) of this section, 
each cooperative association that 
operates a pool plant from which bulk 
fluid milk products were transferred to 
pool plants of other handlers within the 
time periods described in paragraphs (a) 
and (b) of this section shall report to 
each such pool plant operator the name 
and location of the transferor plant and 
the total pounds and butterfat content of 
the bulk fluid milk products transferred 
from the plant. 

(d) In addition to the reports required 
pursuant to paragraphs (a) through (c) of 
this section and §§ 1108.30 and 1108.31, 
each handler shall report such other 
information as the market administrator 
deems necessary to verify or establish 
such handler’s obligation under the 
order. 

11. Section 1108.52 is revised to read 
as follows: 

§ 1108.52 Plant location adjustment for 
handler. 

(a) For milk received from producer or 
a handler described in § 1108.9(c) at a 
plant located more than 60 miles by the 
shortest hard surfaced highway distance 
as determined by the market 
administrator from the nearer of the 
county courthouse in Forrest City, 
Arkansas, or the State Capital in Little 
Rock, Arkansas, and which is classified 
as Class I without movement in bulk 
form to another pool plant at which a 
higher Class I price applies, the price 
specified in § 1108.5(a) shall be adjusted 
by amount stated in paragraphs (a) (1) 
through (3) of this section for the 
location of such plant. 

(1) For any such plant located north of 
interstate highway 40 the adjustment 
shall be minus 1.5 cents for each 10 
miles or fraction thereof between such 
plant and such nearer point. 

(2) For any such plant located south of 
interstate highway 40 the adjustment 
shall be plus 1.5 cents for each 10 miles 
or fraction thereof between such plant 
and such nearer point. 

(3) For any plant located in the State 
of Tennessee, Mississippi or Oklahoma 
no adjustment shall apply. 

(b) For fluid milk products transferred 
in bulk from a pool plant to another pool 
plant at which a higher Class I price 
applies and which are classified as 
Class I milk, the Class I price shall be 
the Class I price applicable at the 
location of the transferee plant subject 
to a location adjustment credit for the 
transferor plant which shall be 
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determined by the market administrator 
for skim milk and butterfat. respectively, 
as follows: 

(1) Subtract from the pounds of skim 
milk remaining in Class I at the 
transferee plant after the computations 
pursuant to § 1108.44(a)(12) an amount 
equal to the pounds of skim milk in 
receipts of milk at the transferee plant 
from producers and handlers described 
in § 1108.9(c), and in receipts of 
packaged fluid milk products from other 
pool plants; 

(2) Assign any remaining pounds of 
skim milk in Class I at the transferee 
plant to the skim milk in receipts of bulk 
fluid milk products from other pool 
plants, first to the transferor plants at 
which the highest Class I price applies 
and then to other plants in sequence 
beginning with the plant at which the 
next highest Class I price applies; 

(3) Compute the total amount of 
location adjustment credits to be 
assigned to transferor plants by 
multiplying the hundredweight of skim 
milk assigned pursuant to paragraph 
(b)(2) of this section to each transferor 
plant at which the Class I price is lower 
than the Class I price at the transferee 
plant by the difference in Class I prices 
applicable at the transferor plant and 
transferee plant, and add the resulting 
amounts; 

(4) Assign the total amount of location 
adjustment credits computed pursuant 
to paragraph (b)(3) of this section to 
those transferor plants that transfered 
fluid milk products containing skim milk 
classified as Class I milk pursuant to 

§ 1108.42(a) and at which the applicable 
Class 1 price is less than the Class 1 
price at the transferee plant, in sequence 
beginning with the plant at which the 
highest Class I price applies. Subject to 
the availability of such credits, the 
credit assigned to each plant shall be 
equal to the hundredweight of such 
Class I skim milk multiplied by the 
applicable adjustment rate determined 
pursuant to paragraph (b)(3) of this 
section for such plant. If the aggregate of 
this computation for all plants having 
the same adjustment rate as determined 
pursuant to paragraph (b)(3) of this 
section exceeds the credits that are 
available to those plants, such credits 
shall be prorated to the volume of skim 
milk in Class I transfers from such 
plants; and 

(5) Location adjustment credit for 
butterfat shall be determined in 
accordance with the procedure outlined 
for skim milk in paragraphs (b)(1) 
through (4) of this section. 

(c) The Class I price applicable to 
other source milk shall be adjusted by 
the amounts set forth in paragraph (a) of 
this section, except that the adjusted 


Class I price shall not be less than the 
Class III price. 

12. In § 1108.60, a new paragraph (g) is 
added to read as follows: 

§ 1108.60 Handler's value of milk for 
computing uniform price. 

• • * • * 

(g) Subtract for a handler described in 
§ 1108.9(c) the amount obtained from 
multiplying the Class III price adjusted 
by the butterfat differential specified in 
§ 1108.74 for the preceding month by the 
hundredweight of skim milk and 
butterfat contained in inventory at the 
beginning of the month th#t was 
delivered to a pool plant during the 
month. 

13. In 5 1108.61, paragraph (a)(2) is 
revised to read as follows: 

$ 1108.61 Computation of uniform prices 
(including weighted average price and base 
and excess prices). 

(a) * • • 

(2) Add the aggregate of all minus 
location adjustments and subtract the 
aggregate of ail the plus location 
adjustments pursuant to 5 1108.75. 

« * • * * 

14. In § 1108.62, paragraph (b) is 
revised to read as follows: 

§ 1108.62 Announcement of uniform price 
and butterfat differential. 


(b) The 13th day after the end of each 
month the uniform price for such month. 

15. Sections 1108.70,1108.71,1108.72, 
and 1108.73 are revised to read as 
follows: 

§ 1108.70 Producer-settlement fund. 

The market administrator shall 
establish and maintain a separate fund 
known as the “producer-settlement 
fund“, into which he shall deposit all 
payments made by handlers pursuant to 
§5 1108.71,1108.73(h), 1108.76 and 
1108.77 and from which he shall make 
all payments pursuant to 55 1108.73(a) 
through (f). 1108.73(h) and 1108.77, 
except that payments to a cooperative 
association pursuant to 5 1108.73 (d) and 
(h) shall be offset by any payments due 
from such cooperative association 
pursuant to paragraph 1108.71 that have 
not been received by the market 
administrator. 

§ 1108.71 Payments to producer- 
settlement fund. 

(a) Subject to paragraphs (c) and (d) 
of this section, each handler shall pay to 
the market administrator on or before 
the 20th day of each month an amount 
determined by multiplying the handler’s 
receipts during the first 15 days of such 
month of producer milk (excluding, in 
the case of a handler described in 


§ 1108.9(c), producer milk delivered to a 
pool plant) and milk from a handler 
described in 5 1108.9(c) by the 
applicable partial payment rate; and on 
or before the 6th day of the following 
month an amount determined by 
multiplying the handler’s receipts during 
the remainder of each month of 
producer milk (excluding, in the case of 
a handler described in § 1108.9(c), 
producer milk delivered to a pool plant) 
and milk from a handler described in 
§ 1108.9(c) by the applicable partial 
payment rate; less any applicable 
amounts specified in subparagraphs (1) 
and (2) of this paragraph. In making the 
second partial payment on the 6th day 
of each month a handler may omit 
partial payment for milk received from a 
producer during the months of March 
through July each year who has no base, 
and for milk received from a producer 
who is no longer shipping milk to said 
handler at the time such second partial 
payment is made. 

(1) Payments made by the handler 
direct to individual producers on or 
before such dates specified in paragraph 
(a) for milk received during each partial 
payment period; and 

(2) Proper deductions authorized in 
writing by producers from whom the 
handler received milk, except that the 
amount deducted for each producer 
shall not exceed the value of the milk 
received from the producers during each 
partial payment period, provided, that 
handler has paid such deductions to 
assignees by the date payment is 
otherwise due the producer. 

(b) Subject to paragraphs (c) and (d) 
of this section, each handler shall pay to 
the market administrator on or before 
the 20th day after the end of each month 
an amount equal to such handler's value 
of milk for such month determined 
pursuant to 5 1108.60(a). as adjusted by 
the butterfat differential specified in 

5 1108.74 and pursuant to 5 1108.60 (b) 
through (g), less: 

(1) Payments made by the handler 
pursuant to paragraph (a) of this section 
for such month; 

(2) Payments that were made by the 
handler direct to individual producers 
on or before the payment dates specified 
in paragraph (a) of this section for milk 
received during such month; and 

(3) The value of the weighted average 
price applicable at the location of the 
plant from which received, on other 
source milk for which a value was 
computed pursuant to 5 1108.60(f). 

(c) The following conditions shall 
apply with respect to the payments 
prescribed in paragraphs (a) and (b) of 
this section: 

(1) Payments to the market 
administrator shall be deemed not to 
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have been made until such payments 
have been received by the market 
administrator, and 

(2) If the date by which payments 
must be received by the market 
administrator falls on a Saturday or 
Sunday or any Monday that is a 
national holiday, payments shall not be 
due until the next day on which the 
market administrator’s office is open for 
public business. 

(d) Payments due the market 
administrator from a cooperative 
association handler may be offset by 
payments determined by the market 
administrator to be due the cooperative 
association pursuant to § 1108.73(d). 

(e) On or before the 25th day after the 
end of the month, each person who 
operated another order plant that was 
regulated during such month under an 
order providing for individual-handler 
pooling shall pay to the market 
administrator an amount computed as 
follows: 

(1) Determine the quantity of 
reconstituted skim milk in filled milk in 
route disposition from such plant in the 
marketing area which was allocated to 
Class I at such plant. If there is such 
route disposition from such plant in 
marketing areas regulated by two or 
more marketwide pool orders, the 
reconstituted skim milk allocated to 
Class I shall be prorated to each order 
according to such route disposition in 
each marketing area; and 

(2) Compute the value of the 
reconstituted skim milk assigned in 
paragraph (e)(1) of this section to route 
disposition in this marketing area by 
multiplying the quantity of such skim 
milk by the difference between Class I 
price under this part that is applicable at 
the location of the other order plant (but 
not to be less than the Class III price) 
and the Class III price. 

§ 1108.72 Rate of partial payments. 

Partial payment rates shall be 
computed as follows: 

(a) During the base operating months 
of March through July, the previous 
month’s Class III price for milk testing 
3.5 percent butterfat. 

(b) For the months of August through 
February, the previous month’s Class III 
price for milk testing 3.5 percent 
butterfat plus $1.00, and further adjusted 
by the zone or location adjustment 
applicable at the receiving plant. 

S 1108.73 Payments to producers and to 
cooperative associations. 

(a) Subject to paragraphs (c) through 

(f) of this section, the market 
administrator shall pay each producer 
on or before the 22nd day of each month 
for milk which was received during the 


first 15 days of each month; provided, 
payment pursuant to § 1108.71(a) has 
been received by the market 
administrator. Such payment shall be 
uniform to all suppliers of each plant at 
a rate per hundredweight equal to that 
received by the market administrator 
less the amounts specified in 
8 1108.71(a) (1) and (2). 

(b) Subject to paragraphs (c) through 
(f) of this section, the market 
administrator shall pay each producer 
on or before the 8th day after the end of 
each month for milk received during the 
second half of each month; provided 
payment pursuant to § 1108.71(a) has 
been received by the market 
administrator. Such payment shall be 
uniform to all suppliers of each plant at 
a rate per hundredweight equal to that 
received by the market administrator, 
less the amounts specified in 

S 1108.71(a) (1) and (2). 

(c) Subject ot paragraphs (d) through 
(e) of this section, the market 
administrator shall pay each producer 
on or before the 22nd day after the end 
of each month for milk for which 
payment pursuant to S 1108.71(b) has 
been received by the market 
administrator or offset pursuant to 

5 1108.71(d). Such payment shall be at 
the uniform price computed pursuant to 
§ 1108.61 for the month, subject to the 
following adjustments: 

(1) Any applicable adjustments 
pursuant to S S 1108.74 and 1108.75; 

(2) Less the payments described in 
paragraphs (a) and (b) of this section; 

(3) Less the deductions for marketing 
services pursuant to 8 1108.86; 

(4) Less the authorized deductions 
specified in 8 1108.71(a)(2); and 

(5) Any adjustments for errors in 
calculating payments to an individual 
producer for past months. 

(d) In making payments to producers 
pursuant to paragraphs (a), (b) and (c) of 
this section, the market administrator, 
on or before the day prior to the dates 
specified in such paragraphs, shall pay 
to each cooperative association that so 
requests with respect to those producers 
for whom it markets milk and who are 
certified to the market administrator by 
the cooperative association as having 
authorized the cooperative association 
to receive such payment an amount 
equal to the sum of the individual 
payments otherwise due such producers 
pursuant to paragraphs (a), (b) and (c) of 
this section. 

(e) In making payments to producers 
pursuant to paragraphs (a), (b) and (c) of 
this section, the market administrator, 
on or before the day prior to the dates 
specified in such paragraphs, shall pay 
to each handler who so requests for milk 
received by the handler from producers 


for whom a cooperative association is 
not collecting payments pursuant to 
paragraph (d) of this section an amount 
equal to the sum of the individual 
payments otherwise due such producers 
pursuant to paragraphs (a), (b) and (c) of 
this section. The handler then shall pay 
the individual producers the amounts 
due them by the respective dates 
specified in paragraphs (a), (b) and (c) of 
this section. Any handler who the 
market administrator determines is or 
was delinquent with respect to any 
payment obligation under this order 
shall not be eligible to make payments 
direct to any producer until the handler 
has met all prescribed payment 
obligations for three consecutive 
months. In making payments to 
producers pursuant to this paragraph, 
the handler shall furnish each producer 
the following information: 

(1) The identity of the handler and the 
producer and the month to which the 
payment applies; 

(2) The total pounds and, with respect 
to final payments, the average butterfat 
content of the milk for which payment is 
being made and for the months of March 
through July the pounds of base milk; 

(3) The minimum rate of payment 
required by the order and the rate of 
payment used if such rate is other than 
the applicable minimum rate; 

(4) The amount and nature of any 
deductions from the amount otherwise 
due the producer and 

(5) The net amount of payment to the 
producer. 

(f) The following conditions shall 
apply with respect to the payments 
prescribed in paragraphs (a) through (e) 
of this section: 

(1) If the date by which such 
payments are to be made falls on a 
Saturday or Sunday or on any Monday 
that is a national holiday, such 
payments need not be made until the 
next day on which the market 
administrator’s office is open for public 
business; and 

(2) If the application of 8 1108.71 (c)(2) 
or paragraph (f)(1) of this section results 
in a delay in the partial or final 
payments by handlers to the market 
administrator or by the market 
administrator to handlers, the 
corresponding partial or final payments 
prescribed in paragraphs (a) through (e) 
of this section may be delayed by the 
same number of days. 

(g) If the market administrator does 
not receive the full payment required of 
a handler pursuant to 8 1108.71. he shall 
reduce uniformly per hundredweight the 
payments due producers and 
cooperative associations for their milk 
received by such handler by a total 
amount not in excess of the amount due 
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from such handler. The market 
administrator shall complete such 
payments on or before the next date for 
making payments pursuant to this 
section following the date on which the 
remaining payment is received from 
such handler. 

(h) Subject to § 1108.71(c)(1) and (2), 
each handler who received bulk fluid 
milk and bulk fluid cream products from 
a pool plant operated by a cooperative 
association shall pay the following 
amounts for such products to the market 
administrator, who in turn shall transmit 
such money on the first day thereafter to 
the cooperative association. 

(1) On or before the 20th day of each 
month, an amount determined by 
multiplying such receipts during the first 
15 days of the month by the latest 
available class prices for 3.5 percent 
milk reflective of the classification 
pursuant to § 1108.42(a). Such prices 
shall be adjusted by the butterfat 
differential specified in 5 1108.74; and on 
or before the 6th day of the following 
month an amount determined by 
multiplying the handler’s receipts during 
the remainder of the month of bulk fluid 
milk and bulk fluid cream by the latest 
available class prices for 3.5 percent 
milk reflective of the classification 
pursuant to § 1108.42(a). Such price shall 
be adjusted by the butterfat differential 
specified in § 1108.74. 

(2) On or before the 20th day after the 
end of each month, an amount 
determined by multiplying the quantity 
of such receipts during the month that 
was classified in each class pursuant to 
§ 1108.42(a) by the applicable class 
price, as adjusted by the butterfat 
differential specified in § 1108.74, less 
any payments made by the handler 
pursuant to paragraph (h)(1) of this 
section for such month. For the purpose 
of such computation, the applicable 
Class I price shall be the higher of the 
Class I prices applicable at the 
transferee plant and the transferor plant, 
both including the applicable 
administrative assessment rate. 

16. Section 1108.75 is revised to read 
as follows: 

§ 1108.75 Plant location adjustments for 
producers and on nonpool milk. 

(a) In making the payments required 
pursuant to § 1108.73, the uniform price 
and uniform price for base milk 
computed pursuant to § 1108.61 for the 
month shall be adjusted by the amounts 
set forth in § 1108.52 according to the 
location of the plant where the milk 
being priced was received. 

(b) For purposes of computing the 
value of other source milk pursuant to 
§ 1108.71, the weighted average price 
shall be adjusted by the amount set 


forth in § 1108.52 that is applicable at 
the location of the nonpool plant from 
which the milk was received, except 
that the adjusted weighted average price 
shall not be less than the Class III price. 

17. A new § 1108.78 is added to read 
as follows: 

§ 1108.78 Charges on overdue accounts. 

Any unpaid obligation of a handler 
pursuant to §§ 1108.71,1108.73(g) and 
(h), 1108.76,1108.77 and 1108.85 shall be 
increased one percent per month 
beginning on the first day after the due 
date, and on each date of subsequent 
months following the day on which such 
type of obligation is normally due, 
subject to the following conditions; 

(a) The amounts payable pursuant to 
this section shall be computed monthly 
on each unpaid obligation, which shall 
include any unpaid overdue charges 
previously computed pursuant to this 
section; and 

(b) For the purpose of this section, any 
obligation that was determined at a date 
later than that prescribed by the order 
because of a handler's failure to submit 
a report to the market administrator 
when due shall be considered to have 
been payable by the date it would have 
been due if the report had been filed 
when due. 

18. Section 1108.85 is revised to read 
as follows: 

§ 1108.85 Assessment for order 
administration. 

As his pro rata share of the expense of 
administration the order, each handler 
shall pay to the market administrator on 
or before the 20th day after the end of 
the month 6 cents per hundredweight or 
such lesser amount as the Secretary may 
prescribe, with respect to: 

(a) Receipts of producer milk 
(including such handler's own 
production) other than such receipts by 
a handler described in § 1108.9(c) that 
were delivered to pool plants of other 
handlers or held in inventory at the end 
of the month; 

(b) Receipts from a handler described 
in 81108.9(c); 

(c) Other source milk allocated to 
Class I pursuant to § 1108.44(a)(7) and 
(11) and the corresponding steps of 

§ 1108.44(b), except such other source 
milk that is excluded from the 
computations pursuant to § 1108.60(d) 
and (f); and 

(d) Route disposition in the marketing 
area from a partially regulated 
distributing plant that exceeds the skim 
milk and butterfat subtracted pursuant 
to § 1108.76(a)(2). 

19. Section 1108.86 is revised to read 
as follows: 


§ 1108.86 Deduction for marketing 
services. 

(a) Except as set forth in paragraph (b) 
of this section, the market administrator 
in making payments to producers for 
milk (other than milk of a handler’s own 
farm production) pursuant to S 1108.73 
shall deduct seven cents per 
hundredweight, or such amount not 
exceeding seven cents per 
hundredweight as may be prescribed by 
the Secretary. Such money shall be used 
by the market administrator to provide 
market information and to check the 
accuracy of the sampling, testing and 
weighing of their milk for producers who 
are not receiving such service from a 
cooperative association; and 

(b) In the case of producers for whom 
a cooperative association, as 
determined by the Secretary, is actually 
performing the services set forth in 
paragraph (a) of this section, the market 
administrator shall make, in lieu of the 
deduction specified in paragraph (a) of 
this section, such deductions from the 
payments to be made to such producers 
as may be authorized by the 
membership agreement or marketing 
contract between such cooperative 
association and such producers, and on 
or before the 21st day after the end of 
each month, pay such deductions to the 
cooperative association rendering such 
services accompanied by a statement 
showing the amount of milk for which 
such deduction was computed for each 
producer. 

Proposed by Northeast Mississippi Milk 
Producers, Inc. 

Proposal No. 4 

PART 1097—MILK IN MEMPHIS, TENN. 
MARKETING AREA 

Expand the marketing area of the 
Memphis, Tennessee, order to include 
the following counties in Mississippi: 
Tishimingo, Alcorn, Prentiss, Lee, 
Itawamba, Clay, Monroe, Benton, 

Tippah. Union, Pontotoc and 
Chickasaw. 

Proposed by the Diary Division, 
Agricultural Marketing Service 

Proposal No. 5 

Make such changes as may be 
necessary to make the entire marketing 
agreements and the orders conform with 
any amendments thereto that may result 
from this hearing. 

Copies of this notice of hearing and 
the order may be procured from the 
Market Administrator, Charles S. 
McDonald, P.O. Box 4225, Asher Avenue 
Station. Little Rock, Arkansas 72204; or 
from the Hearing Clerk, Room 1077- 
South Building, United States 
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Department of Agriculture. Washington, 
D.C. 20250 or may be there inspected. 

From the time that a hearing notice is 
issued and until the issuance of a final 
decision in a proceeding. Department 
employees involved in the decisional 
process are prohibited from discussing 
the merits of the hearing issues on an ex 
parte basis with any person having an 
interest in the proceeding. For this 
particular proceeding, the prohibition 
applies to employees in the following 
organizational units: 

Office of the Secretary of Agriculture. 

Office of the Administrator, Agricultural 
Marketing Service. 

Office of the General Counsel. 

Diary Division, Agricultural Marketing 
Service (Washington office only). 

Office of the Market Administrator. Memphis, 
Fort Smith and Central Arkansas 
marketing area9. 

Procedural matters are not subject to 
the above prohibition and may be 
discussed at any time. 

Signed at Washington, D.C., on: March 26, 
I960. 

William T. Manley, 

Deputy Administrator, Marketing Program 
Operations. 

(FR Doc. 60-9620 Filed 3-28-80: 8:45 amj 

BILLING CODE 3410-02-M 


Office of the Secretary 
7 CFR Part 2900 

Proposed Amendment Regarding 
Certification of Essential Agricultural 
Uses and Requirements; Natural Gas 
Policy Act 

AGENCY: Office of the Secretary, USDA. 
action: Proposed rule. 

summary: The Department of 
Agriculture proposes to amend its 
regulations certifying essential 
agricultural uses and requirements 
under the Natural Gas Policy Act. This 
amendment would add petroleum wax 
synthetic petroleum wax, and 
polyethylene wax (food grade only) to 
the list of essential agricultural uses 
certified by the Secretary of Agriculture. 
The proposed amendment is in response 
to a petition submitted by the Bareco 
Division of Petrolite Corporation. 
dates: Written comments are due by 
4:30 p.m„ May 30, 1980. 

address: All written comments should 
be sent to Weldon V. Barton, Director, 
Office of Energy. Room 225-E, 
Administration Building, U.S. 
Department of Agriculture, 14th and 
Independence Avenue, SW.. 
Washington, D.C. 20250. 


FOR FURTHER INFORMATION CONTACT: 

Weldon V. Barton, Director, Office of 
Energy, Room 226-E, Administration 
Building, U.S. Department of 
Agriculture, 14th and Independence 
Avenue, SW.. Washington, D.C. 20250; 
Telephone Number: (202) 447-2455. 

The proposed action does not alter the 
impacts described or conclusions drawn 
in the combined Environmental Impact 
Statement and Final Impact Statement 
developed May 14,1979. in connection 
with the Essential Agricultural Uses 
Requirements certification rule (7 CFR 
2900). Thus, the combined statement 
describing the options considered in 
developing this proposed rule and the 
impact of implementing each option is 
available on request from Earle Gavett, 
Office of Energy, Room 5173, South 
Building, 12th and Independence, SW., 
U.S. Department of Agriculture, 
Washington. D.C. 20250. 

SUPPLEMENTARY INFORMATION: 

I. Background. 

II. Description of Proposal. 

III. Public Comment and Hearing 
Procedures. 

I. Background 

Under Section 401 of the Natural Gas 
Policy Act of 1978 (NGPA), the Secretary 
of Agriculture is required to certify to 
the Secretary of Energy and the Federal 
Energy Regulatory Commission (FERC) 
essential agricultural uses of natural ga9 
and the amounts of natural gas for such 
essential agricultural uses necessary for 
full food and fiber production. A final 
rule containing such certification was 
issued by the Secretary of Agriculture 
on May 17.1979 (44 FR 28782). 

The Secretary of Energy and the FERC 
have incorporated the USDA 
certification in their rules promulgating 
and implementing agricultural priority in 
curtailment plans of interstate pipelines, 
in accordance with the NGPA. 

This proposed action has been 
reviewed under USDA procedures 
established in Secretary’s Memorandum 
1955 to implement Executive Order 
12044, and has been classified as “not 
significant.” Also, the proposal has been 
reviewed pursuant to USDA’s 
responsibilities under the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321) and USDA has determined 
that the proposed action alters the 
impacts disclosed by less than one-tenth 
of 1 percent and does not affect the 
conclusions drawn in the combined 
Environmental Impact Statement and 
Final Impact Analysis prepared May 14. 
1979. in connection with the Essential 
Agricultural Uses and Requirements 
certification rule. Therefore, this action 
is proposed under the same analysis. 


II. Description of Proposal 

7 CFR 2900.3 includes sanitary food 
packaging necessary for “food quality 
maintenance.” This category contains a 
list of SIC codes for safe packaging of 
foods including those for paper coating 
and glazing, bags, paperboard boxes, 
sanitary food containers, metal cans, 
glass containers, and other food 
packaging materials. 

The Bareco Division of Petrolite 
Corporation has petitioned the USDA to 
amend 7 CFR 2900.3 to include under 
Sanitary Food Packaging, petroleum 
wax, synthetic petroleum wax and 
polyethylene wax (food grade only) that 
are produced at its Bamsdall, Oklahoma 
plant. Food grade waxes are used in a 
wide variety of packages as moisture 
and gas barriers that are necessary for 
protection of foods including cheeses, 
fresh fruits, vegetables, meat and 
poultry; and for frozen products to 
prevent freezer bum and moisture loss. 
The very low molecular petroleum and 
synthetic petroleum and polyethylene 
waxes are regulated as direct and 
indirect food additives by the Food and 
Drug Administration and accepted by 
the USDA for such use. 

These products when used on cheeses 
constitute the entire food package. 

When used on fresh fruits and 
vegetables they provide a moisture seal 
for each individual fruit or vegetable. 
These waxes provide an essential lining 
for many food packages including frozen 
food packages, meat wraps and milk 
cartons. Regardless of the proportion of 
the total package, ranging from the 
entire package to only a lining, these 
waxes are vital ingredients in sanitary 
food packaging for maintenance of food 
quality. 

Food-grade petroleum waxes, 
synthetic petroleum waxes, and 
polyethylene waxes all are products of 
petroleum refining, and all but the 
production by the Bareco Division of 
Petrolite Corporation are small but 
integral products of operating classical 
petroleum refineries. The Bareco 
Division, however, is not a refinery 
although it is classified as such by SIC 
code. With respect to Bareco’s 
Bamsdall, Oklahoma plant, Bareco 
produces only petroleum waxes and 
synthetic petroleum and polyethylene 
waxes from byproducts of lubricating oil 
manufacture purchased from major oil 
refiners. In 1979, over 94 percent of the 
product of the Bamsdall plant was food- 
grade product. In effect, the entire 
output is devoted to food-grade products 
for food quality maintenance. Only a 
small portion was removed before final 
processing into food-grade quality. The 
small amount of gas used for non-food 
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production cannot be segregated. It is 
the USDA’8 judgment that under these 
facts, the small proportion of output that 
is not of food-grade may be classed as 
incidental in terms of natural gas use 
and should not affect the priority status 
of Bareco’s plant as an essential 
agricultural use. The Bareco Barnsdall, 
Oklahoma facility uses about 1 billion 
cubic feet of natural gas annually to 
produce food-grade waxes. Inclusion of 
these products will add about 1 billion 
cubic feet to the total agricultural gas 
use of 1,392 billion cubic feet, and less 
than one-tenth of 1 percent of the 
interstate gas component identified as 
essential agricultural use in the May 14, 
1979 combined Environmental Impact 
Statement and Final Impact Statement. 

The USDA considered the option of 
denial of the petition, but after due 
consideration of the points raised by the 
petitioner, the USDA believes that 
sufficient justification exists to institute 
rulemaking procedures to modify the 
existing Essential Agricultural Use 
certification. 

III. Public Comment and Hearing 
Procedures 

The public is invited to participate in 
any aspect of this proposed amendment 
by submitting data, views, or arguments 
with respect to the proposals herein set 

forth. 

Written comments must be submitted 
by 4:30 p.m., May 30,1980, to the 
address indicated in the “Address” 
section of this preamble, and should be 
identified on the outside envelope and 
on the document with the designation: 
“Part 2900 —Food-Grade Waxes.’* Five 
copies should be submitted. All 
comments received will be available for 
public inspection in Room 5173, South 
Building, 12th and Independence 
Avenue, SW., Washington, D.C. 20250 
between the hours of 9:00 a.m. and 4:00 
p.m., Monday through Friday. All 
comments received by 4:30 p.m., May 30, 
1980, and other relevant information will 
be considered by the Director, Office of 
Energy before final action is taken on 
this proposed amendment. 

Any information or data submitted 
which is considered by the party who 
submitted it to be confidential must be 
so identified and submitted in writing, 
one copy only. The Director reserves the 
right to determine the confidential status 
of the information or data and to treat it 
accordingly. 


PART 2900—ESSENTIAL 
AGRICULTURAL USES AND 
VOLUMETRIC REQUIREMENTS— 
NATURAL GAS POLICY ACT 

{2900.3 [Amended) 

In consideration of the foregoing, it is 
proposed to amend Chapter XXIX of 
Title 7. { 2900.3, Code of Federal 
Regulations by adding under ’’Food 
Quality Maintenance—Food Packaging,” 
immediately after 3497 Metal Foil and 
Leaf (food related only): petroleum wax, 
synthetic petroleum wax and 
polyethylene wax (food-grade only). 
(Pub. L. 95-621.15 U.S.C. Section 3301 et 
seq., November 8,1978.) 

Dated: March 24.1980. 

Weldon V. Barton, 

Director, Office of Energy. 

(FR Doc 80-9621 Filed 3-26-60; 8.45 am) 

BILLING CODE 3410-01-tl 


NUCLEAR REGULATORY 
COMMISSION 

10 CFR Part 170 

Licenses and Other Regulatory 
Services Under the Atomic Energy Act 
of 1954; Revision of Materials Fee 
Schedules 

agency: U.S. Nuclear Regulatory 

Commission. 

action: Proposed rule. 

summary: The U.S. Nuclear Regulatory 
Commission is proposing to amend its 
regulations in 10 CFR Part 170 to add a 
new fee Category 11JF to { 170.31 on 
schedule of fees for materials licenses 
and other regulatory services. The new 
category would impose fees for the 
review of quality assurance programs 
for radioactive material shipping 
packages required by 10 CFR Part 71. 
date: Comment period expires April 30, 
1980. 

addresses: Interested persons are 
invited to submit written comments to 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Service Branch. Copies of 
comments on the proposed amendment 
may be examined in the Commission’s 
Public Document Room at 1717 H Street 
NW., Washington, D.C. 

FOR FURTHER INFORMATION CONTACT: 

Mr. W. O. Miller. Office of 
Administration, U.S. Nuclear Regulatory 
Commission. Washington. D.C 20555. 
phone 301/492-7225. 

SUPPLEMENTARY INFORMATION: Section 
71.51(a) of the Commission’s regulations 
provides that persons are to establish. 


maintain and execute a quality 
assurance program satisfying the 
applicable criteria of Appendix E, 
“Quality Assurance Criteria for Shipping 
Packages for Radioactive Material.” 
Also, the person is to identify which 
requirements in Appendix E are 
applicable to the package and described 
to the Commission how they will be 
satisfied. The quality assurance (QA) 
program applies to the design, 
fabrication, assembly, testing, use 
(preparation of packages for shipments) 
and maintenance of transportation 
packages. Where the staff determines 
that the licensee’s QA program satisfies 
the applicable criteria of Appendix E of 
Part 71, a certificate of approval is 
issued for the program. 

The proposed amendment to 10 CFR 
170.31 would add a new Subcategory F. 
to Category 11 ‘Transportation of 
radioactive material.” Subcategory 11.F. 
would require persons filing QA plans 
for review to pay an application fee of 
$160; and a review fee based on the 
actual costs of the review, but with a 
minimum fee of $160. 

The requirements of Appendix E of 10 
CFR Part 71, which became effective 
October 18,1977, affect approximately 
1,000 persons who package and ship 
fissile material and Type B quantities. 
The affected persons include industrial 
radiographers, sealed source and 
equipment manufacturers, fuel 
fabricators, and licensed utilities. 
Although Part 71 specified that persons 
were to file a description of their quality 
assurance program by January 1,1979, 
many have not compiled with this 
provision. 

Persons who file for review of QA 
program descriptions prior to the 
effective date of the final rule in this 
proceeding will not be charged fee 9 for 
this review. 

Pursuant to Title V of the Independent 
Offices Appropriation Act of 1952 (31 
U.S.C. 483a.) and Sections 552 and 553 of 
Title 5 of the United States Code, the 
following amendments to Title 10. 
Chapter I, Code of Federal Regulations, 
Part 170, are contemplated: 

Section 170.31 is amended by adding a 
new subcategory F to Category 11„ by 
adding a new footnote 8, and by 
renumbering former footnote 8 (Charge 
will be ....) which will become footnote 
9, to read as follows: 

§ 170.31 Schedule of fees for materials 
licenses and other regulatory services. 
***** 
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Category o< materials Type of fee Fee 

licenses 


11. Transportation of 
radioactive materials. 


F. Review of Quality Application-- $160. 

assurance programs 
for shipping packages. 

Review..'Actual cost 


•Charge to be separately determined by the Commission, 
taking into account the professional manpower required to 
conduct the review multiplied by the applicable man-hour rate, 
less the $160 application fee. to no event wW the fee be feet 
than $160. The fee for the renewal of a certificate of approval 
which requires administrative review onty shal be assessed a 
fixed charge of $160. 

• • • • * 

(Sec. 501, 65 Stat. 290, (31 U.S.C. 483a)) 

Dated at Washington. D.C., this 25th day of 
March, 1980. 

For the U.S. Nuclear Regulatory 
Commission. 

Samuel |. Chilk, 

Secretary of the Commission. 

(FR Doc. 00-8595 Filed 0-28-00; 0.45 am] 

BILLING COOE 7590-01-41 


FARM CREDIT ADMINISTRATION 

12CFR Chapter VI 

Improving Government Regulations; 
Semiannual Agenda of Regulations 

agency: Farm Credit Administration. 
action: Semiannual Agenda of 
Regulations. 

SUMMARY: Pursuant to Section 2 of 
Executive Order 12044, the Farm Credit 
Administration has established the 
following agenda of significant 
regulations which it will have under 
development and review during the 
period April 1 through October 30,1980. 
FOR FURTHER INFORMATION CONTACT. 
Mr. Larry H. Bacon, Acting Deputy 
Governor. Office of Administration, 
Farm Credit Administration, 490 
L'Enfant Plaza. East, S.W., Washington, 
D.C. 20578 (202) 755-2181. 
SUPPLEMENTARY INFORMATION: 

Significant Regulations Under 
Development 

12 CFR 611.1031—Limitation on Special 
Assignments 

This regulation sets forth the limits on 
special assignments undertaken by 
district board members. The Farm 
Credit Administration is considering 
amending this section pursuant to 12 
U.S.C. 2243 and 2252 to exempt 
attendance at one annual meeting of 
each district bank from the 30-day 


limitation on special assignments for 
district board members. 

12 CFR Part 612—Personnel 
Administration 

These regulations govern the 
personnel administration of the banks 
and associations of the Farm Credit 
System. The Farm Credit Administration 
is considering amending these 
regulations pursuant to 12 U.S.C. 2243 
and 2252 to provide greater flexibility to 
the institutions in the management of 
their human resources and to eliminate 
various requirements which are covered 
by other applicable laws and 
regulations. 

12 CFR 618.8300-8350—Release of 
Information 

These regulations govern the release 
of information concerning borrowers by 
officials of Farm Credit Administration 
institutions. The Farm Credit 
Administration is considering amending 
this regulation pursuant to 12 U.S.C. 

2243 and 2252 to clarify the conditions 
under which such information may be 
made available to third parites, 
including Government authorities. 

12 CFR 618.8430—Internal Control 

This regulation provides for the 
establishment of internal control 
policies to, among other things, account 
for all funds, property, and other assets 
of the Farm Credit banks and 
associations. The Farm Credit 
Administration is considering amending 
this regulation pursuant to 12 U.S.C. 

2243 and 2252 to delete the requirement 
for an internal auditor while, at the 
same time, emphasizing the 
responsibility of bank management in 
maintaining adequate internal financial 
and administrative controls. 

None of the proposed amendments to 
the above regulations will result in (a) 
an annual effect upon the economy of 
$100 million or more, or (b) a major 
increase in costs or prices for individual 
industries, levels of government, or 
geographic regions. Therefore, 
regulatory analysis of the type required 
by Section 3 of Executive Order 12044 
will not be prepared for these proposals. 

Significant Regulations Selected for 
Review 

12 CFR 617.7100-7176—Irregularities 

These regulations govern the 
investigation, reporting, and referral for 
criminal action of irregularities by bank 
and association personnel, borrowers, 
and others. 


Status of Regulations Previously 
Selected for Review 

On October 31,1979, the Farm Credit 
Administration published in the Federal 
Register (45 FR 62523) lists of significant 
regulations under development and 
review. The current status of those 
regulations is as follows: 

12 CFR Part 612—Personnel 
Administration 

A draft of amendments to these 
regulations has been developed for 
initial review by the Federal Farm 
Credit Board at its April 1980 meeting. 
See Significant Regulations Under 
Development. 

12 CFR 617.7100—7170—Irregularities 

Review of the regulations continues. 
See Significant Regulations Selected for 
Review. 

12 CFR 618.8150(f)—Federal Farm Credit 
Board 

An amendment to this regulation was 
published at 45 FR 10328, February 15, 
1980. 

12 CFR 618.8160(f)—District Board of 
Directors 

An amendment to this regulation was 
published at 45 FR 10328, February 15, 
1980. 

12 CFR 618.8300-8350—Release of 
Information 

Draft regulations continue to be 
developed. See Significant Regulations 
Under Development. 

12 CFR 618.8430—Internal Controls 

A draft of an amendment to this 
regulation has been developed for initial 
review by the Federal Farm Credit 
Board at its April 1980 meeting. See 
Significant Regulations Under 
Development. 

For further information concerning 
any item on the agenda, please contact: 
Mr. Larry H. Bacon, Acting Deputy 
Governor, Office of Administration, 
Farm Credit Administration, 490 
L'Enfant Plaza East, S.W., Washington, 
D.C. 20578 (202) 755-2181. 

Donald E. Wilkinson, 

Governor. 

(FR Doc. 00-9831 Filed 0-2S-0O; 8:45 am| 

BILLING COOE 6705-01-M 
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department of transportation 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 80-NW-4-AD) 

Airworthiness Directives; Boeing 
Model 747 Series Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of proposed rulemaking. 

summary: This Notice of Proposed 
Rulemaking (NPRM) proposes to require 
leading edge flap primary and alternate 
drive unit control circuit modifications 
in accordance with pending Boeing 747 
Service Bulletin No. 27-2204. 

At the present time, certain remote 
electrical faults could cause inadvertent 
extensions or retractions of Group A or 
B leading edge flaps, inadvertent flap 
retraction at low speeds could be 
hazardous de to reduced aerodynamic 
lift. Inadvertent extension at high cruise 
speed may be hazardous due to possible 
structural damage. 

oates: Comments must be received on 
or before June 30,1980. Proposed 
effective date: July 30,1980. 
addresses: Send comments on the 
proposal in duplicate to: Federal 
Aviation Administration, Northwest 
Region, Office of the Regional Counsel, 
Attention: Airworthiness Rules Docket, 
Docket No. 80-NW-4-AD. 9010 East 
Marginal Way South, Seattle. 

Washington 98108. 

FOR FURTHER INFORMATION, CONTACT: 

Mr. Charles H. Mackal, Systems and 
Equipment Section. ANW-213, 
Engineering and Manufacturing Branch, 
FAA Northwest Region, 9010 East 
Marginal Way South, Seattle, 

Washington 98108, telephone (206) 767- 
2500. 

supplementary information: Boeing 
747 Service Bulletin No. 27-2204 will 
modify the 747 airplane leading edge 
flap systems as follows: 

1. Adds four time delay control relays 
and four AC power relays to the primary 
control system and associated wiring. 
The logic is such that it removes the 
extend or retract signal from the system 
60 seconds after it is applied. After 60 
seconds, all extend wires downstream 

of the drive relays are interconnected 
with the respective retract wires. This 
prevents any electrical power fault to 
the extend or retract wires from causing 
undesirable extension or retraction of 
|he leading edge flaps (either Group A, 
Croup B, or single drive unit involved). 

2. Replaces the alternate extend 
directional switches with double pole 


double throw switches and rewires the 
DC operated AC relays to provide the 
logic necessary to prevent drive unit 
operation in the event of a power fault. 
This prevents an electrical power fault 
to the extend or retract control wires 
from causing undesirable extension or 
retraction of the leading edge flaps (two 
drive units affected). 

Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they desire. Communications should 
identify the regulatory docket or notice 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
both before and after the closing date 
for comments in the rules docket for 
examination by interested persons. A 
report summarizing each FAA/public 
contact concerned with the substance of 
this proposal will be filed in the Rules 
Docket 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Northwest 
Region. Office of the Regional Counsel, 
Attention: Airworthiness Directive Rules 
Docket, Docket No. 80-NW-4-AD, 9010 
East Marginal Way South, Seattle, 
Washington 98108. 

The Proposed Amendment 

Accordingly, the Federal Aviation 
Administration proposes to amend 
5 391.13 of the Federal Aviation 
Regulations (14 CFR 39.13) by adding the 
following new Airworthiness Directive: 
Boeing: Applies to all Model 747 series 
airplanes, unless already 
accomplished: 

Within the next 3,500 hours time-in-service 
from the effective date of this AD or by July 
30,1981, whichever occurs first, modify the 
leading edge flap systems in accordance with 
pending Boeing Service Bulletin No. 27-2204. 
or a later FAA approved service bulletin or in 
a manner approved by the Chief, Engr. ft Mfg. 
Branch. Northwest Region. 

(Secs. 313(a), 601, and 802, Federal Aviation 
Act of 1958, as amended (49 U.S.C. 1354(a), 
1421, and 1423): Sec. 8(c), Department of 
Transportation Act (49 U.S.C. 1655(c)); and 14 
CFR 11.85) 

Note.—The FAA has determined that this 
document involves a proposed regulation 
which is not considered to be significant 
under the provisions of Executive Order 
12044 and as implemented by Department of 


Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 20,1979) 
Issued in Seattle. Washington, on March 
20.1980. 

C B. Walk, Jr„ 

Director, Northwest Region. 

(FR Doc. 80-6561 Filed 3-28-60: 8:45 am) 

BILLING CODE 4910-13-M 


14 CFR Part 71 

(Airspac« Docket No. 80-CE-2] 

Transition Area—Independence, Iowa; 
Proposed Designation 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of Proposed Rule Making 
(NPRM). 

summary: This Notice proposes to 
designate a 700-foot transition area at 
Independence. Iowa, to provide 
controlled airspace for aircraft 
executing a new instrument approach 
procedure to the Independence, Iowa 
Municipal Airport, which is based on a 
Non-Directional Radio Beacon (NDB). a 
navigational aid, being installed on the 
airport by the City of Independence, 
Iowa. 

dates: Comments must be received on 
or before May 7,1980. 

ADDRESSES: Send comments on the 
proposal to: Federal Aviation 
Administration, Chief. Operations, 
Procedures and Airspace Branch, Air 
Traffic Division, ACE-530, 601 East 12th 
Street, Kansas City. Missouri 64106, 
Telephone (816) 374-3408. 

The official docket may be examined 
at the Office of the Regional Counsel, 
Central Region, Federal Aviation 
Administration, Room 1558, 601 East 
12th Street Kansas City, Missouri. 

An informal docket may be examined 
at the Office of the Chief, Operations. 
Procedures and Airspace Branch, Air 
Traffic Division. 

FOR FURTHER INFORMATION CONTACT: 

Dwaine E. Hiland, Airspace Specialist 
Operations, Procedures, and Airspace 
Branch, Air Traffic Division. ACE-537, 
FAA, Central Region. 601 East 12th 
Street Kansas City, Missouri 64106, 
Telephone (816) 374-3408. 
SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons may participate in 
the proposed rule making by submitting 
such written data, views or arguments 
as they may desire. Communications 
should identify the airspace docket 
number, and be submitted in duplicate 
to the Operations, Procedures and 
Airspace Branch. Air Traffic Division. 
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Federal Aviation Administration, 601 
East 12th Street, Kansas City. Missouri 
64106. All communications received on 
or before May 7,1980, will be 
considered before action is taken on the 
proposed amendment. The proposal 
contained in this Notice may be changed 
in light of the comments received. All 
comments received will be available 
both before and after the closing date 
for comments in the Rules Docket for 
examination by interested persons. 

Availability ofNPRM 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
Federal Aviation Administration, 
Operations, Procedures and Airspace 
Branch, 601 East 12th Street. Kansas 
City, Missouri 64106 or by calling (816) 
374-3408. 

Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for further NRPMs should also 
request a copy of Advisory Circular No. 
11-2 which describes the application 
procedure. 

The Proposal 

The FAA is considering an 
amendment to Subpart G, Section 71.181 
of the Federal Aviation Regulations (14 
CFR Section 71.181) by designating a 
700-foot transition area at 
Independence, Iowa. To enhance airport 
usage by providing instrument approach 
capability to the Independence, Iowa 
Municipal Airport, the City of 
Independence is installing an NDB on 
the airport. This radio facility will 
provide new navigational guidance for 
aircraft utilizing the airport. The 
establishment of a new instrument 
approach procedure based on this 
navigational aid entails designation of a 
transition area at Independence, Iowa, 
at and above 700 feet above ground 
(AGL) within which aircraft are 
provided air traffic control service. The 
intended effect of this action is to ensure 
segregation of aircraft using the 
approach procedure under Instrument 
Flight Rules (IFR) and other aircraft 
operating under Visual Flight Rules 
(VFR). 

Accordingly, Federal Aviation 
Administration proposes to amend 
Subpart G, Section 71.181 of the Federal 
Aviation Regulations (14 CFR 71.181) as 
republished on January 2.1980 (45 FR 
445) by adding the following new 
transition area: 

Independence, Iowa 

That airspace extending upward from 700 
feet above the surface within a nine mile 
radius of the Independence Municipal Airport 
(latitude 42 5 27'04" N. longitude 91*5657" W), 
excluding that airspace overlying the 


Waterloo, Iowa transition area, and the 
Oelwein, Iowa transition area. 

Authority: Sec. 307(a), Federal Aviation Act 
of 1958 as amended (49 U.S.C. 1348); Sec. 6(c), 
Department of Transportation Act (49 U.S.C. 
1655(c)); Sec. 11.65 of the Federal Aviation 
Regulations (14 CFR 11.65) 

The FAA has determined that this 
document involves a proposed 
regulation which is not significant under 
Executive Order 12044, as implemented 
by DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979). Since this regulatory action 
involves an established body of 
technical requirements for which 
frequent and routine amendments are 
necessary to keep them operationally 
current and promote safe flight 
operations, the anticipated impact is so 
minimal that this action does not 
warrant preparation of a regulatory 
evaluation. 

Issued in Kansas City, Missouri, on March, 
19.1980. 

Paul J. Baker, 

Director, Central Region. 

IFR Doc 80-3583 Filed 3-28-80: 8:45 ami 

BILLING CODE 4910-13-11 


14 CFR Part 71 

[Airspace Docket No. 80-WE-3] 

Proposed Designation of Transition 
Area, St Johns, Arizona 

AGENCY: Federal Aviation 
Administration (FAA). DOT. 
action: Notice of Proposed Rule 
Making. 

summary: This notice proposes to 
designate a transition area at St. Johns, 
Arizona, to provide controlled airspace 
for aircraft executing an instrument 
approach procedure to the St. Johns 
Municipal Airport utilizing the St. Johns, 
Arizona VORTAC. The need for the 
transition area was created when an IFR 
approach procedure was established for 
St. Johns. Arizona Municipal Airport. 
DATES: Comments must be received on 
or before April 30,1980. 
addresses: Send comments on the 
proposal in triplicate to Director. 

Federal Aviation Administration, Attn: 
Chief, Airspace and Procedures Branch. 
AWE-530,15000 Aviation Boulevard, 
Lawndale, California, 90261. A public 
docket will be available for examination 
in the Office of the Regional Counsel, 
Federal Avaiation Administration, 15000 
Aviation Boulevard, Lawndale, 
California, 90261, Telephone (213) 536- 
6270. 

FOR FURTHER INFORMATION CONTACT: 

Thomas W. Binczak, Airspace and 


Procedures Branch, Air Traffic Division, 
Federal Aviation Administration, 15000 
Aviation Boulevard, Lawndale, 
California, 90261. Telephone: (213) 538- 
6182. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons may participate in 
the proposed rule making by submitting 
such written data, views, or arguments 
as they may desire. Communications 
should identify the Airspace Docket 
Number and be submitted in triplicate to 
the Chief, Airspace and Procedures 
Branch, Federal Aviation 
Administration, 15000 Aviation 
Boulevard, Lawndale, California, 90261. 
All communications received on or 
before April 30,1980, will be considered 
before action is taken on the proposed 
amendment. The proposal contained in 
this notice may be changed in the light 
of comments received. All comments 
received will be available both before 
and after the closing date for comments 
in the Rules Docket for examination by 
interested persons. 

Availability of NPRM 

Any person may obtain a copy of this 
notice of proposed rule making (NPRM) 
by submitted a request to the Federal 
Aviation Administration, Chief, 

Airspace and Procedures Branch, AWE- 
530, 15000 Aviation Boulevard, 
Lawndale, California, 90281, or by 
calling (213) 536-6180. Communications 
must identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRMs should also request a copy of 
Advisory Circular No. 11-2 which 
describes the application procedures. 

Drafting Information 

The principal authors of this 
document are Thomas W. Binczak, Air 
Traffic Division and Dewitte T. Lawson. 
Jr., Esquire. Regional Counsel, Western 
Region. 

The Proposal 

The FAA is considering an 
amendment to Subpart G of Part 71 of 
the Federal Aviation Regulations (14 
CFR Part 71) to designate the St. Johns, 
Arizona 700-foot transition area. This 
action will provide controlled airspace 
protection for IFR operations at the SL 
Johns Municipal Airport. 

The Proposed Amendment 

Accordingly, the Federal Aviation 
Administration proposes to amend 
Subpart G. § 71.181 (45 FR 445) of Part 71 
of the Federal Aviation Regulations (14 
CFR Part 71) by adding the following: 
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I St. Johns, Ariz. 

I That airspace extending upward from 700 
I feet above the surface within a 5-mile radius 
I of St. Johns Municipal Airport (latitude 
I 34 , 31'15" N., longitude 109°22'45" W.) and 
I within 4 miles each side of the St. Johns 
VORTAC 294* radial extending from the 5- 
mile radius area to the VORTAC. 

(Secs. 307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a)); Sec. 
6(c). Department of Transportation Act (49 
U.S.C. 1655(c)); and 14 CFR 11.65) 

The FAA has determined that this 
document involves a proposed 
regulation which is not significant under 
Executive Order 12044, as implemented 
by DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979). Since this regulatory action 
involves an established body of 
technical requirements for which 
frequent and routine amendments are 
necessary to keep them operationally 
current and promote safe flight 
operations, the anticipated impact is so 
minimal that this action does not 
warrant preparation of a regulatory 
evaluation and a comment period of less 
than 45 days is appropriate. 

Issued in Los Angeles. California on March 
14.1980. 

W. R. Frehse, 

Acting Director, Western Region. 

|FR Doc 80-9582 Filed 3-28-80; 8:45 am) 

BILLING CODE 4910-13-M 


14 CFR Part 71 

[Airspace Docket No. 80-GL-13] 

Proposed Alteration of Control Zone 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Notice of Proposed Rule 

Making. 

summary: The nature of this federal 
action is to reduce the size of the 
existing control zone serving Kalamazoo 
Municipal Airport, Kalamazoo, 

Michigan, by removing a two mile 
control zone extension on the 229 degree 
radial of the Kalamazoo VOR. This 
extension is no longer required to 
encompass instrument procedures into 
Kalamazoo Municipal Airport. The 
instrument approach procedure which 
caused the extension to the southwest 
(VOR Rwy 5) has been deleted. 
dates: Comments must be received on 
or before May 1,1980. 
addresses: Send comments on the 
proposal to FAA Office of Regional 
Counsel, AGL-7, Attention: Rules 
Docket Clerk, Docket No. 86-GL-13, 

2300 East Devon Avenue, Des Plaines, 
Illinois 60018. 


A public docket will be available for 
examination by interested persons in 
the Office of the Regional Counsel, 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, Illinois 
60018. 

FOR FURTHER INFORMATION CONTACT: 

Doyle W. Hegland, Airspace and 
Procedures Branch, Air Traffic Division, 
AGL-530, FAA, Great Lakes Region. 

2300 East Devon Avenue, Des Plaines, 
Illinois 60018, Telephone (312) 694-4500, 
Extension 456. 

SUPPLEMENTARY INFORMATION: The 

alteration to the control zone is mainly a 
redefinition of the existing boundary 
with the two mile extension on the 229 
degree radial of the Kalamazoo VOR 
removed. The floor of the controlled 
airspace within the area where the 
control zone extension is being removed 
will be raised from the surface to 700' 
above ground. 

Comments Invited 

Interested persons may participate in 
the proposed rulemaking by submitting 
such written data, views or arguments 
as they may desire. Communications 
should be submitted in triplicate to 
Regional Counsel, AGL-7, Great Lakes 
Region, Rules Docket No. 80-GL-13, 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, Illinois 
60018. All communications received on 
or before May 1,1980, will be 
considered before action is taken on the 
proposed amendment. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available, 
both before and after the closing date 
for comments, in the Rules Docket for 
examination by interested persons. 

Availability of NPRM 

Any person may obtain a copy of this 
notice of proposed rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration. Office of 
Public Affairs, Attention: Public 
Information Center, APA-430, 800 
Independence Avenue, S.W.. 
Washington, D.C. 20591, or by calling 
(202) 426-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRMs should also request a copy of 
Advisory Circular No. 11-2 which 
describes the application procedures. 

The Proposal 

The FAA is considering an 
amendment to Subpart F of Part 71 of 
the Federal Aviation Regulations (14 
CFR Part 71) to alter the control zone 
near Kalamazoo, Michigan. Subpart F of 


Part 71 was republished in the Federal 
Register on Januray 2,1980, (45 FR 356). 

The Proposed Amendment 

Accordingly, the FAA proposes to 
amend Subsection 71.171 of Part 71 of 
the Federal Aviation Regulations as 
follows: 

In Section 71.171 (45 FR 356), the 
following control zone is amended to 
read: 

Kalamazoo, Mich. 

Within a 5-mile radius of the Kalamazoo 
Municipal Airport (latitude 42*14'07"N., 
longitude 85°33T0"W.: within 2 miles each 
side of the Kalamazoo VOR 001* and 167° 
radiaU, extending from the 5-mile radius zone 
to 7 miles north and south of the VOR. and 
within 2 miles each side of the Kalamazoo 
ILS localizer south course, extending from the 
5-mile radius zone to the OM. This control 
zone is effective during the specific dates and 
times established in advance by a Notice to 
Airmen. The effective date and time will 
thereafter be continuously published in the 
Airport/Facility Directory. 

This amendment is proposed under 
the authority of Section 307(a), Federal 
Aviation Act of 1958 (49 U.S.C. 1348(a)); 
Sec 6(c), Department of Transportation 
Act (49 U.S.C. 1655(c)); Sec. 11.61 of the 
Federal Aviation Regulations (14 CFR 
11.61). 

The Federal Aviation Administration 
has determined that this document 
involves a regulation which is not 
significant under Executive Order 12044, 
as implemented by Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26. 
1979). A copy of the draft evaluation 
prepared for this document is contained 
in the docket. A copy of it may be 
obtained by writing to the Federal 
Aviation Administration, Attention: 
Rules Docket Clerk (AGL-7), Docket No. 
80-GL-13. 2300 East Devon Avenue, Des 
Plaines, Illinois. 

Issued in Des Plaines. Illinois, on March 17, 
1980. 

William S. Dalton, 

Acting Director. Great Lakes Region. 

(FR Doc. 00-9588 Filed 3-28-80: 8:45 am) 

BILUNG COOE 4910-13-M 


14 CFR Part 71 

(Airspace Docket No. 80-GL-18] 

Proposed Alteration of Control Zone 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of Proposed Rule 
Making. 

summary: The nature of this federal 
action is to alter the existing control 
zone serving Max Conrad Airport, 
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Winona. Minnesota and to designate 
additional controlled airspace to 
encompass revisions to existing 
approach procedures. The intended 
effect of this action is to insure 
segregation of the aircraft using these 
approach procedures in instrument 
weather conditions and other aircraft 
operating under visual weather 
conditions. 

dates: Comments must be received on 
or before May 1,1980. 
addresses: Send comments on the 
proposal to FAA Office of Regional 
Counsel, AGL-7, Attention: Rules 
Docket Clerk. Docket No. 80-GL-18, 

2300 East Devon Avenue. Des Plaines. 
Illinois 60018. 

A public docket will be available for 
examination by interested persons in 
the Office of the Regional Counsel, 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines. Illinois 
60018. 

FOR FURTHER INFORMATION CONTACT: 

Doyle W. Hegland, Airspace and 
Procedures Branch, Air Traffic Division, 
AGL-530, FAA, Great Lakes Region, 

2300 East Devon Avenue, Des Plaines, 
Illinois 60018, Telephone (312) 694-4500, 
Extension 456. 

SUPPLEMENTARY INFORMATION: The 

expansion and slight alteration to the 
control zone boundary is mainly a 
redefinition of the boundary. The 
additional airspace required north of the 
airport would lower the floor of 
controlled airspace in this area from 700’ 
above ground to the surface for an 
additional two miles. The circumstances 
which created this action was the need 
to update existing procedures after the 
state removed the ISMLS serving this 
airport. A review of the terminal 
airspace requirements necessitates the 
FAA to add the additional airspace to 
insure that the revised procedures will 
be contained within controlled airspace. 
In addition, aeronautical maps and 
charts will reflect the defined areas 
which will enable other aircraft to 
circumnavigate the area in order to 
comply with applicable visual flight rule 
requirements. 

Comments Invited 

Interested persons may participate in 
the proposed rulemaking by submitting 
such written data, views or arguments 
as they may desire. Communications 
should be submitted in triplicate to 
Regional Counsel, AGL-7, Great Lakes 
Region, Rules Docket No. 80-GL-18, 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, Illinois 
60018. All communications received on 
or before May 1,1980, will be 
considered before action is taken on the 


proposed amendment. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available, 
both before and after the closing date 
for comments, in the Rules Docket for 
examination by interested persons. 

Availability of NPRM 

Any person may obtain a copy of this 
notice of proposed rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public 
Information Center, APA-430, 800 
Independence Avenue, S.W., 
Washington, D.C. 20591. or by calling 
(202) 426-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NRPMs should also request a copy of 
Advisory Circular No. 11-2 which 
describes the application procedures. 

The Proposal 

The FAA is considering an 
amendment to Subpart F of Part 71 to 
alter the control zone near Winona, 
Minnesota. Subpart F was republished 
in the Federal Register on January 2, 

1980 (45 F.R. 356). 

The Proposed Amendment 

Accordingly, the FAA proposes to 
amend Subsection 71.171 of Part 71 of 
the Federal Aviation Regulations as 
follows: 

In Section 71.171 (45 F.R. 356) the 
following control zone is amended to 
read: 

Winona, Minnesota 

Within a 5-mile radius of the Winona 
Municipal-Max Conrad Field (latitude 
44°04'37"N; longitude 91°42'22"W) within 3.0 
miles each side of the Winona (ONA) VOR 
(latitude 44’04'34.6''; longitude 91°42'20.1") 
320’ radial extending from the 5-mile radiu9 
area out to 8.5 miles norhtwest. within 1.5 
each side of the ONA 110° radial extending 
from the five-mile radius out to 6.0 miles east 
of the airport. 

This amendment is proposed under 
the authority of Section 307(a), Federal 
Aviation Act of 1958 (49 U.S.C. 1348(a)); 
Sec. 6(c), Department of Transportation 
Act (49 U.S.C. 1655(c)); Sec. 11.61 of the 
Federal Aviation Regulations (14 C.F.R. 
11.61). 

The Federal Aviation Administration 
has determined that this document 
involves a regulation which is not 
significant under Executive Order 12044, 
a9 implemented by Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979). A copy of the draft evaluation 
prepared for this document is contained 
in the docket. A copy of it may be 


obtained by writing to the Federal 
Aviation Administration. Attention: 
Rules Docket Clerk (AGL-7), Docket No. 
80-GL-18, 2300 East Devon Avenue, Des 
Plaines, Illinois. 

Issued in Des Plaines, Illinois, on 
March 17.1980. 

William S. Dalton. 

Acting Director. Great Lakes Region. 

[FR Doc. 80-P589 Filed 3-28-60: 8:45 am| 

BILLING CODE 4910-13-M 


14CFR Part 71 

[Airspace Docket No. 80-GL-15] 

Proposed Alteration of Transition Area 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of proposed rulemaking. 

summary: The nature of this federal 
action is to designate additional 
controlled airspace near Holland, 
Michigan to accommodate two new 
instrument approach procedures into the 
Park Township Airport (NDB Rwy 5 and 
Rwy 23), established on the basis of a 
request from the local Airport officials 
to provide that airport with an 
additional instrument approach 
procedure. The intended effect of this 
action is to insure segregation of the 
aircraft using this approach procedure in 
instrument weather conditions and other 
aircraft operating under visual weather 
conditions. 

DATES: Comments must be received on 
or before May 2,1980. 
addresses: Send comments on the 
proposal to FAA Office of Regional 
Counsel, AGL-7. Attention: Rules 
Docket Clerk, Docket No. 80-GL-15, 

2300 East Devon Avenue, Des Plaines. 
Illinois 60018. 

A public docket will be available for 
examination by interested persons in 
the Office of the Regional Counsel. 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, Illinois 
60018. 

FOR FURTHER INFORMATION CONTACT: 

Doyle W. Hegland, Airspace and 
Procedures Branch, Air Traffic Division, 
AGL-530, FAA. Great Lakes Region, 
2300 East Devon Avenue. Des Plaines. 
Illinois 60018, Telephone (312) 694-4500. 
Extension 456. 

SUPPLEMENTARY INFORMATION: The floor 

of the controlled airspace will be 
lowered from 1200 feet above surface to 
700 feet for a distance of approximately 
two miles NE and SW beyond that now 
depicted. The development of the 
proposed procedure necessitates the 
FAA to alter the designated airspace to 
insure that the procedure will be 
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I contained within controlled airspace. 

II The minimum descent altitudes for this 

I procedure may be established below the 
I floor of the 700 foot controlled airspace. 
I In addition, aeronautical maps and 
I charts will reflect the area of the 
I instrument procedure which will enable 
I other aircraft to circumnavigate the area 
I in order to comply with applicable 
I visual flight rule requirements. 

I Comments Invited 

I Interested persons may participate in 
I the proposed rulemaking by submitting 
I such written data, views or arguments 
I as they may desire. Communications 
I should be submitted in triplicate to 
I Regional Counsel, AGL-7, Great Lakes 

I Region, Rules Docket No. 80-GL-15, 

E Federal Aviation Administration, 2300 

I East Devon Avenue, Des Plaines, Illinois 
| 60018. All communications received on 

I or before May 2,1980, will be 
I considered before action is taken on the 
I proposed amendment. The proposal 

I contained in this notice may be changed 
I in the light of comments received. All 
I comments submitted will be available, 

[ both before and after the closing date 
I for comments, in the Rules Docket for 
I examination by interested persons. 

I Availability of NPRM 

I Any person may obtain a copy of this 
I notice of proposed rulemaking (NPRM) 

I by submitting a request to the Federal 

[ Aviation Administration, Office of 

I Public Affairs, Attention: Public 

I Information Center, APA-430, 800 

Independence Avenue, S.W., 

Washington, D.C. 20591, or by calling 
( 202 ) 426-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NRPMs should also request a copy of 
Advisory Circular No. 11-2 which 
describes the application procedures. 

The Proposal 

The FAA is considering an 
amendment to Subpart G of Part 71 of 
the Federal Aviation Regulations (14 
CFR Part 71) to alter the transition area 
airspace near Holland, Michigan. 

Subpart G of Part 71 was republished in 
the Federal Register on January 2.1980 
(45 FR 445). 

The Proposed Amendment 

Accordingly, the FAA proposes to 
amend Subsection 71.181 of Part 71 of 
the Federal Aviation Regulations as 

follows: 

In Section 71.181 (45 FR 445) the 
following transition area is amended to 

read: 


Holland, Michigan 

That airspace extending upward from 700 
feet above the surface within a 6 mile radius 
of Park Township Airport (latitude 42° 47' 
45"N., Longitude 86° 09' 45"N W.); within a 6 
mile radius of Tulip City Airport (latitude 42* 
44' 45"N., longitude 86* 06’ 30" W.); within 3 
miles each side of the 175* bearing from Park 
Township Airport, extending from the 6 mile 
radius area to 8 miles south of the airport; 
and with 3 miles each side of the 237° bearing 
from Park Township Airport, extending from 
the 6 mile radius area to 8.5 miles southwest 
of the airport; and within 3 miles each side of 
the 040* bearing from Park Township Airport, 
extending from the 6 mile radius area to 8.5 
miles northeast of the airport; and within 2 
miles each side of the Pullman. Michigan. 
VORTAC 359* radial, extending from the 6 
mile radius area to 12 miles north of the 
VORTAC. 

This amendment is proposed under 
the authority of Section 307(a), Federal 
Aviation Act of 1958 (49 U.S.C. 1348(a)); 
Sec 6(c), Department of Transportation 
Act (49 U.S.C. 1655(c)); Sec. 11.61 of the 
Federal Aviation Regulations (14 C.F.R. 
11.61). 

The Federal Aviation Administration 
has determined that this document 
involves a regulation which is not 
significant under Executive Order 12044, 
as implemented by Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979). A copy of the draft evaluation 
prepared for this document is contained 
in the docket. A copy of it may be 
obtained by writing to the Federal 
Aviation Administration, Attention: 
Rules Docket Clerk (AGL-7), Docket No. 
80-GL-15, 2300 East Devon Avenue, Des 
Plaines, Illinois. 

Issued in Des Plaines, Illinois, on March 18, 
1980. 

William S. Dalton, 

Acting Director. Great Lakes Region. 

(FR Doc. 80-9567 Filed 3-2&-80; 8:45 ami 

BILLING COOE 4910-13-M 


14 CFR Part 71 

[Airspace Docket No. 80-GL-20) 

Proposed Designation of Transition 
Area 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of Proposed Rule 
Making. 

summary: The nature of this federal 
action is to designate controlled 
airspace near Maple Lake, Minnesota to 
accommodate a new instrument 
approach into Maple Lake Municipal 
Airport, established on the basis of a 
request from the local Airport officials 
to provide that facility with instrument 


approach capability. The intended effect 
of this action is to insure segregation of 
the aircraft using this approach 
procedure in instrument weather 
conditions and other aircraft operating 
under visual conditons. 

dates: Comments must be received on 
or before May 1,1980. 

addresses: Send comments on the 
proposal to FAA Office of Regional 
Counsel, AGL-7, Attention: Rules 
Docket Clerk, Docket No. 80-GL-20, 

2300 East Devon Avenue, Des Plaines, 
Illinois 60018. 

A public docket will be available for 
examination by interested persons in 
the Office of the Regional Counsel, 
Federal Aviation Administration, 2300 
East Devon Avenue. Des Plaines, Illinois 
60018. 

FOR FURTHER INFORMATION CONTACT: 

Doyle W. Hegland. Airspace and 
Procedures Branch, Air Traffic Division, 
AGL^530, FAA, Great Lakes Region, 

2300 East Devon Avenue. Des Plaines, 
Illinois 60018, Telephone (312) 694-4500, 
Extension 456. 

SUPPLEMENTARY INFORMATION: The floor 
of the controlled airspace in this area 
will be lowered from 1200' above ground 
to 700' above ground. The development 
of the proposed instrument procedures 
necessitates the FAA to lower the floor 
of the controlled airspace to insure that 
the procedure will be contained within 
controlled airspace. The minimum 
descent altitude for this procedure may 
be established below the floor of the 700 
foot controlled airspace. In addition, 
aeronautical maps and charts will 
reflect the area of the instrument 
procedure which will enable other 
aircraft to circumnavigate the area in 
order to comply with applicable visual 
flight rule requirements. 

Comments Invited 

Interested persons may participate in 
the proposed rulemaking by submitting 
such written data, views or arguments 
as they may desire. Communications 
should be submitted in triplicate to 
Regional Counsel, AGL-7, Great Lakes 
Region, Rules Docket No. 80-GL-20. 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, Illinois 
60018. All communications received on 
or before May 1,1980, will be 
considered before action is taken on the 
proposed amendment. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available, 
both before and after the closing date 
for comments, in the Rules Docket for 
examination by interested persons. 
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Availability of NPRM 

Any person may obtain a copy of this 
notice of proposed rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration. Office of 
Public Affairs. Attention: Public 
Information Center, APA-430, 800 
Independence Avenue, S.W.. 
Washington. D.C. 20591. or by calling 
(202) 428-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRMs should also request a copy of 
Advisory Circular No. 11-2 which 
describes the application procedures. 

The Proposal 

The FAA is considering an 
amendment to Subpart G of Part 71 of 
the Federal Aviation Regulation (14 CFR 
Part 71) to establish a 700-foot 
controlled airspace transition area near 
Maple Lake, Minnesota. Subpart G of 
Part 71 wa9 republished in the Federal 
Register on January 2,1980 (45 FR 445). 

The Proposed Amendment 

Accordingly, the FAA proposes to 
amend Subsection 71.181 of Part 71 of 
the Federal Aviation Regulations as 
follows: 

In Section 71.181 (45 FR 445) the 
following transition area is added: 

Maple Lake, Minn. 

That airspace extending upward from 700 
feet above the surface within a 6.5 mile 
radius of the Maple Lake Municipal Airport, 
Maple Lake. Minnesota (latitude 45°14 , 10"N; 
longitude 93°58'55"W) and within 3.0 miles 
either side of the 276° bearing from the 
Minneapolis (MSP) VORTAC (latitude 
45°08’45"N; longitude 93°22'23’W) extending 
from the 6.5 mile radius area out to 7.5 miles 
east of the airport, excluding that portion 
which overlaps the Buffalo. Minnesota 
transition area. 

This amendment is proposed under 
the authority of Section 307(a). Federal 
Aviation Act of 1958 (49 U.S.C. 1348(a)); 
Sec. 6(c), Department of Transportation 
Act (49 U.S.C. 1655(c)); Sec. 11.61 of the 
Federal Aviation Regulations (14 CFR 
11.61). 

Federal Aviation Administration has 
determined that this document involves 
a regulation which is not significant 
under Executive Order 12044, as 
implemented by Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979). A copy of the draft evaluation 
prepared for this document is contained 
in the docket. A copy of it may be 
obtained by writing to the Federal 
Aviation Administration. Attention; 
Rules Docket Clerk (AGL-7) Docket No. 
80-GL-20, 2300 East Devon Avenue. Des 
Plaines, Illinois. 


Issued in Des Plaines, Illinois, on March 17, 
1980. 

William S. Dalton, 

Acting Director. Great Lakes Region. 

|FR Doc. 00-9590 Filed ^-2S-O0: 8:45 ami 

BILLING COOE 4910-1*-* 


14 CFR Part 71 

(Airspace Docket No. 80-GL-17] 

Proposed Designation of Transition 
Area 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of proposed rule making. 

summary: The nature of this federal 
action is to designate controlled 
airspace near Buffalo, Minnesota to 
accommodate a new instrument 
approach into Buffalo Municipal Airport, 
established on the basis of a request 
from the local Airport officials to 
provide that facility with instrument 
approach capability. The intended effect 
of this action i9 to insure segregation of 
the aircraft using this approach 
procedure in instrument weather 
conditions and other aircraft operating 
under visual conditions. 
date: Comments must be received on or 
before May 2,1980. 
addresses: Send comments on the 
proposal to FAA Office of Regional 
Counsel, AGL-7, Attention: Rules 
Docket Clerk, Docket No. 80-GL-17, 

2300 East Devon Avenue, Des Plaines. 
Illinois 60018. 

A public docket will be available for 
examination by interested persons in 
the Office of the Regional Counsel, 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, Illinois 
60018. 

FOR FURTHER INFORMATION CONTACT: 

Doyle W. Hegland, Airspace and 
Procedures Branch, Air Traffic Division, 
AGL-530, FAA, Great Lakes Region, 

2300 East Devon Avenue. Des Plaines, 
Illinois 60018, Telephone (312) 694-4500. 
Extension 456. 

SUPPLEMENTARY INFORMATION: The floor 
of the controlled airspace in this area 
will be lowered from 1200' above ground 
to 700' above ground. The development 
of the proposed instrument procedures 
necessitates the FAA to lower the floor 
of the controlled airspace to insure that 
the procedure will be contained within 
controlled airspace. The minimum 
descent altitude for this procedure may 
be established below the floor of the 700 
foot controlled airspace. In addition, 
aeronautical maps and charts will 
reflect the area of the instrument 
procedure which will enable other 


aircraft to circumnavigate the area in 
order to comply with applicable visual 
flight rule requirements. 

Comments Invited 

Interested persons may participate in 
the proposed rulemaking by submitting 
such written data, views or arguments 
as they may desire. Communications 
should be submitted in triplicate to 
Regional Counsel. AGL-7, Great Lakes 
Region, Rules Docket No. 80-GL-17. 
Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, Illinois 
60018. All communications received on 
or before May 2,1980, will be 
considered before action is taken on the 
proposed amendment. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available, 
both before and after the closing date 
for comments, in the Rules Docket for 
examination by interested persons. 

Availability of NPRM 

Any person may obtain a copy of this 
notice of proposed rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public 
Information Center, APA-430, 800 
Independence Avenue, S.W., 
Washington, D.C. 20591, or by calling 
(202) 426-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NRPMs should also request a copy of 
Advisory Circular No. 11-2 which 
describes the application procedures. 

The Proposal 

The FAA is considering an 
amendment to Subpart G of Part 71 of 
the Federal Aviation Regulations (14 
CFR Part 71) to establish a 700 foot 
controlled airspace transition area near 
Buffalo, Minnesota. Subpart G of Part 71 
was republished in the Federal Register 
on January 2,1980 (45 FR 445). 

The Proposed Amendment 

Accordingly, the FAA proposes to 
amend Subsection 71.181 of Part 71 of 
the Federal Aviation Regulations as 
follows: 

In Section 71.181 (45 FR 445) the 
following transition area is added: 

Buffalo. Minnesota 

That airspace extending upward from 700 
feet above the surface within a 6.5 statute 
mile radius of the Buffalo Municipal Airport. 
Buffalo, Minnesota (latitude 45 # 12'00“ N; 
longitude 93 o 51'00 ,, W). 

This amendment is proposed under 
the authority of Section 307(a), Federal 
Aviation Act of 1958 (49 U.S.C. 1348(a)); 
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Sec 6(c), Department of Transportation 
Act (49 U.S.C. 1655(c)); Sec. 11.61 of the 
Federal Aviation Regulations (14 C.F.R. 

11.61). 

The Federal Aviation Administration 
has determined that this document 
involves a regulation which is not 
significant under Executive Order 12044. 
as implemented by Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979). A copy of the draft evaluation 
prepared for this document is contained 
in the docket. A copy of it may be 
obtained by writing to the Federal 
Aviation Administration, Attention; 

Rules Docket Clerk (AGL-7), Docket No. 
80-GL-17, 2300 East Devon Avenue, Des 
Plaines, Illinois. 

issued in Des Plaines, Illinois, on March Id. 

1980. 

William S. Dalton, 

Acting Director, Great Lakes Region. 

|KR Doc. 00-9588 Filed 3-28-8G: 8:45 am] 

BILLING CODE 4S 10-13-M _ 

DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 

15 CFR Part 936 

The Point Reyes/Farallon Islands 
Marine Sanctuary 
agency: National Oceanic and 
Atmospheric Administration (NOAA). 
Department of Commerce. 
action: Proposed rule. 

summary: The National Oceanic and 
Atmospheric Administration proposes 
the designation by the Secretary of 
Commerce of the Point Reyes/Farallon 
Islands Marine Sanctuary off the coast 
of California. Presidential approval of 
the designation is required. After 
designation, the Secretary of Commerce 
must promulgate necessary and 
reasonable regulations to control 
activity within the sanctuary. These 
proposed regulations define permissible 
activities within the Sanctuary, the 
procedures by which persons may 
obtain permits for prohibited activities, 
and the penalties for committing 
prohibited acts without a permit. 
date: Comments due by May 30,1980. 
address: Send Comments to: Director, 
Sanctuary Programs Office, Office of 
Coastal Zone Management, NOAA, 3300 
Whitehaven Street, N.W., Washington. 

D C. 20235. 

FOR FURTHER INFORMATION CONTACT: 

JoAnn Chandler, Director, Sanctuary 
Programs Office, Office of Coastal Zone 
Management. NOAA. 3300 Whitehaven 
St. N.W., Washington. D.C. 20235. 202- 
6.14-4236. 

SUPPLEMENTARY INFORMATION: Title III 
of the Marine Protection. Research, and 


Sanctuaries Act of 1972,16 U.S.C. 1431- 
1434 (the Act) authorizes the Secretary 
of Cojmmerce. with Presidential 
approval, to designate ocean waters as 
far seaward as the outer edge of the 
Continental Shelf as marine sanctuaries 
to preserve or restore distinctive 
conservation, recreational, ecological, or 
aesthetic values. Section 302(f) of the 
Act directs the Secretary to issue 
necessary and reasonable regulations to 
control any activities permitted within a 
designated marine sanctuary. The 
authority of the Secretary to administer 
the provisions of the Act has been 
delegated to the Assistant Administrator 
for Goastal Zone Management within 
the National Oceanic and Atmospheric 
Administration, U.S. Department of 
Commerce (the Assistant 
Administrator). 

The Office of Coastal Zone 
Management proposes to designate as a 
marine sanctuary an area of the waters 
off the coast of California, adjacent to 
Point Reyes and the Farallon Islands of 
approximately 1000 square nautical 
miles. (The precise coordinates will be 
described in the Final regulations). 
Significant numbers of marine birds 
flourish here, including twelve of the 
sixteen marine bird species known to 
breed on the west coast, and probably 
over half of the nesting marine bird 
pairs in California. Twenty-three species 
of marine mammals have been seen in 
this area, and abundant commercially 
and recreationally valuable fish are 
caught in these waters. These resources 
depend on the high primary productivity 
of this area, which is reflected in a rich 
plant and intertidal life, as well as in the 
diverse fauna at the top of the food 
chain. 

In 1977 NOAA received several 
recommendations for sanctuaries of 
varying dimensions to be established in 
the general area. NOAA held a public 
meeting in April, 1978 to discuss these 
recommendations and prepared and 
issued an Issue Paper in December, 

1978, outlining alternatives for public 
review. Based on the responses to this 
Paper and consultation with other 
Federal agencies, the Pacific Regional 
Fishery Management Council, State and 
local governments, and interest groups, 
NOAA prepared a draft environmental 
impact statement (DEIS) which is being 
published concurrently with these 
regulations. (A copy can be obtained by 
writing to the contact identified above). 

The DEIS describes the impacts of the 
marine sanctuary proposal including its 
ability to focus on this particularly 
valuable marine area and to provide 
comprehensive planning. It discusses 
marine sanctuary management including 


research and monitoring of the 
conditions of the site and the resources 
to assure long-term protection and 
maximum safe use and enjoyment and 
the educational element of the program 
to increase public awareness of the 
value of the resources. The rationale for 
designation and for the proposed 
regulatory system as well as alternative 
approaches, both regulatory and 
nonregulatory, are more fully set forth in 
the DEIS. 

OCZM will receive public comments 
on the proposal, hold public hearings in 
San Francisco and Point Reyes Station, 
California, and prepare a final EIS and 
regulations which incorporate and 
respond to the comments received. Only 
after final consultation with Federal 
agencies, and with Presidental approval, 
can the Secretary designate the 
sanctuary and promulgate the 
regulations. The regulations will not 
become effective within state waters for 
60 days from designation. If. during this 
period, the Governor certifies that the 
Designation is unacceptable to the State, 
the Sanctuary will not include state 
waters. 

NOAA's General Marine Sanctuary 
Regulations (15 CFR Part 922, 44 FR 
44831, July 31,1979) provide that the 
regulatory system for a marine 
sanctuary will be established by two 
documents, a Designation document and 
the regulations issued pursuant to 
Section 302(f) of the Act. The 
Designation will serve as a constitution 
for the Sanctuary, establishing among 
other things the purposes of the 
Sanctuary, the types of activities that 
may be subject to regulation within it, 
and the extent to which other regulatory 
programs will continue to be effective. 

As proposed, the Point Reyes/ 
Farallon Islands Marine Sanctuary 
Designation document would provide as 
follows: 

Draft Designation Document 

Designation Of The Point Reyes/Farallon 
Islands Marine Sanctuary 

Preamble 

Under the authority of the Marine 
Protection. Research and Sanctuaries Act of 
1972. Pub. L. 92-532 (the Act), the waters 
along the coast of California north and south 
of Point Reyes Headlands, between Bodega 
Head and Rocky Point and surrounding the 
Farallon Islands, are hereby designated a 
Marine Sanctuary for the purposes of 
preserving and protecting this unique and 
fragile ecological community. 

Article 1. Effective of Designation 

Within the area designated as The Point 
Reyes-Farallon Islands Marine Sanctuary 
(the Sanctuary) described in Article 2, the 
Act authorizes the promulgation of such 
regulations as are reasonable and necessary 
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to protect the values of the Sanctuary. Article 
4 of the Designation lists those activities 
which may require regulation, but the listing 
of any activity does not by itself prohibit or 
restrict it. Restrictions or prohibitions may be 
accomplished only through regulation, and 
additional activities may be regulated only 
by amending Article 4. 

Article 2. Description of the Area 

The Sanctuary consists of an area of the 
waters adjacent to the coast of California, of 
approproximately 1000 square nautical miles 
(nmi extending seaward to a distance of 6 
nmi from the mainland and 12 nmi from the 
Farallon Islands and Noonday Rock, and 
including the intervening waters. The precise 
boundaries are defined by regulation. 

Article 3. Characteristics of the Area 

The Sanctuary includes rookeries probably 
for over half of California's nesting marine 
birds. At least 12 of the 16 known west coast 
nesting marine bird species nest here. In 
addition, 23 species of marine mammals have 
been sighted in this area, and abundant fish 
and shellfish are harvested in the sanctuary. 
Article 4. Scope of Regulation 

Section 1 . Activities Subject to Regulation. 
To ensure the protection and preservation of 
the Sanctuary’s marine features and the 
ecological, recreational, and aesthetic value 
of the area, the following activities within the 
Sanctuary may be regulated to the extent 
necessary: 

a. Hydrocarbon operations, 

b. Discharging or depositing any substance 
or object. 

c. Dredging or alteration of, or construction 
on. the seabed. 

d. Navigation of vessels except fishing 
vessels or vessels travelling within a vessel 
traffic separation scheme or port access route 
designated outside the area 1 nmi from the 
Farallon Islands, Bolinas Lagoon or any Area 
of Special Biological Significance designated 
by the State of California prior to 
designation. 

e. Disturbing marine mammals or birds by 
overflights below 1000 feet, 

f. Removing or otherwise harming cultural 
or historical resources. 

Section 2. Consistency with International 
Law. The regulations governing the activities 
listed in Section 1 of this Article will apply to 
foreign flag vessels and persons not citizens 
of the United States only to the extent 
consistent with recognized principles of 
international law, including treaties and 
international agreements to which the United 
States is signatory. 

Section 3. Emergency Regulations. Where 
essential to prevent immediate, serious, and 
irreversible damage to the ecosystem of the 
area, activities other than those listed in 
Section 1 may be regulated within the limits 
of the Act on an emergency basis for an 
interim period not to exceed 120 days, during 
which an appropriate amendment of this 
Article will be proposed in accordance with 
the procedures specified in Article 6. 

Article 5. Relation to Other Regulatory 
Programs 

Section 1. Fishing. The regulation of fishing 
including fishing for shellfish and 
invertebrates, is not authorized under Article 


4. However, fishing vessels may be regulated 
with respect to discharges in accordance with 
Article 4. Section 1. paragraph (b). All 
regulatory programs pertaining to fishing, 
including regulations promulgated under the 
California Fish and Game Code and Fishery 
Management Plans promulgated under the 
Fishery Conservation and Management Act 
of 1976.16 U.S.C. §§ 1801 et seq. will remain 
in effect, and all permits, licenses, and other 
authorizations issued pursuant thereto will be 
valid within the Sanctuary unless 
inconsistent with any regulation 
implementing Article 4. 

Section 2. Defense Activities. The 
regulation of activities listed in Article 4 shall 
not prohibit any Department of Defense 
activity that is essential for national defense 
or because of emergency. Such activities 
shall be consistent with the regulations to the 
maximum extent practicable. 

Section 3. Other Programs. All applicable 
regulatory programs will remain in effect, and 
all permits, licenses and other authorizations 
issued pursuant thereto shall be valid within 
the Sanctuary unless inconsistent with any 
regulation implementing Article 4. The 
Sanctuary regulations will set forth any 
necessary certification procedures. 

Article 8. Alterations to this Designation 

This Designation can be altered only in 
accordance with the same procedures by 
which it has been made, including public 
hearings, consultation with interested Federal 
and State agencies and the Pacific Regional 
Fishery Management Council, and approval 
by the President of the United States. 

Only those activities listed in Article 4 
are subject to regulation in the 
Sanctuary. Before any additional 
activities may be regulated, the 
Designation must be amended through 
the entire designation procedure 
including public hearing and approval 
by the President. 

The primary purpose of the proposed 
regulations is to protect and to preserve 
this particular ecosystem, including the 
marine birds and mammals, as well as 
their habitat, and other natural 
resources of the waters surrounding the 
Farallon Islands and Point Reyes. The 
Farallon Islands support some of the 
largest marine bird rookeries in the 
contiguous United States, and the 
surrounding waters act as foraging areas 
for these birds, as well as the five 
species of pinnipeds that are seen in the 
sanctuary. Activities which may 
threaten the special marine features of 
these waters are prohibited. Such 
activities include: hydrocarbon 
exploration and exploitation except for 
the laying of certain pipelines outside 2 
nmi of the Islands, Bolinas Lagoon, and 
Areas of Special Biological Significance 
(ASBS) designated by the State of 
California (Sec. 936.6(A)(1)); discharges 
except for marine sanitation effluents, 
vessel cooling waters, fish cleaning 
wastes, chumming materials (bait), and 


municipal waste outfalls with a certified 
permit (Sec. 936.6(a)(2)); construction on 
or alteration of the seabed except for 
certain specified dredging and 
construction activities and pipelines as 
certified by the Assistant Administrator 
(Sec. 936.6(a)(3)); the operation of 
certain vessels in the vicinity of 
important habitats—within 1 nmi of the 
Islands, Bolinas Lagoon, and ASBSs 
(Sec. 936.6(a)(4)); disturbing marine 
mammals and birds by overflights below 
1000 ft. in the vicinity of important 
habitats (Sec. 936.6(a)(5)); and removing 
or harming of historical or cultural 
resources (Sec. 936.6(a)(6)). All 
prohibitions must be applied 
consistently with recognized principles 
of international law. 

The regulation of fishing in the waters 
proposed for the Sanctuary will remain 
the responsibility of the California 
Department of Fish and Game, the 
Pacific Regional Fishery Management 
Council, and the National Marine 
Fishery Service pursuant to the Fishery 
Conservation and Management Act of 
1976,16 U.S.C. 1801 et seq. (See Article 
5, Section 1 of the Designation) 

However, fishing vessels are subject to 
the same discharge regulations as other 
vessels. (Sec. 936.7(a)(2)). 

PUBLIC REVIEW AND COMMENT: NOAA 
invites public review and comment on 
these proposed regulations. Written 
comments should be submitted to: 

JoAnn Chandler. Director, Sanctuary 
Programs Office, Office of Coastal Zone 
Management, National Oceanic and 
Atmospheric Administration, 3300 
Whitehaven Street, N.W., Washington, 
D.C. 20235, on or before May 30,1980. 
Donald W. Fowler, 

Deputy Assistant Administrator for Coastal 
Zone Management. 

Accordingly, Part 936 is proposed as 
follows; 

PART 936—THE POINT REYES/ 
FARALLON ISLANDS MARINE 
SANCTUARY REGULATIONS 

936.1 Authority. 

936.2 Purpose. 

936.3 Boundaries. 

936.4 Definitions. 

936.5 Allowed activities. 

936.6 Prohibited activities. 

936.7 Penalties for commission of prohibited 
acts. 

936.8 Permit procedures and criteria. 

936.9 Certification of other permits. 

936.10 Appeals of administrative action. 

936.11 Amendments. 

§936.1 Authority. 

The Sanctuary has been designated 
by the Secretary of Commerce pursuant 
to the authority of Section 302(a) of Title 







Federal Register / Vol. 45, No. 63 / Monday, March 31, 1980 / Proposed Rules 


20909 


III of the Marine Protection. Research 
and Sanctuaries Act of 1972,16 U.S.C. 
1431-1434 (the Act). The following 
regulations are issued pursuant to the 
authorities of sections 302(f), 302(g) and 
303 of the Act. 

§ 936.2 Purpose 

The purpose of designating the 
Sanctuary is to protect and preserve the 
extraordinary ecosystem, including 
marine birds and mammals and other 
natural resources, of the waters 
surrounding the Farallon Islands and 
Point Reyes, and to ensure the continued 
availability of the area as a research 
and recreational resource. 

§ 936.3 Boundaries. 

The Sanctuary consists of an area of 
the waters adjacent to the coast of 
California north and south of the Point 
Reyes headlands, between Bodega Head 
and Rocky Point and the Farallon 
Islands (including Noonday Rock) of 
approximately 1000 square nautical 
miles (nmi 2 ). The Shoreward boundary 
follows the mean high tide line and the 
seaward limit of Point Reyes National 
Seashore. Between Bodega Head and 
Point Reyes Headlands, the Sanctuary 
extends seaward 3 nmi beyond State 
waters. The Sanctuary also includes the 
waters within 12 nmi of the Farallon 
Islands, and between the Islands and 
the mainland from Point Reyes 
Headlands to Rocky Point. The 
Sanctuary includes Bodega Bay, but not 
Bodega Harbor. 

§ 936.4 Definitions. 

(a) “Administrator” refers to the 
Administrator of the National Oceanic 
and Atmospheric Administration. 

(b) “Assistant Administrator” refers 
to the Assistant Administrator for 
Coastal Zone Management, National 
Oceanic and Atmospheric 
Administration. 

(c) “Person” is any private individual, 
partnership, corporation, or other entity; 
or any officer, employee, agent, 
department, agency or instrumentality of 
the Federal government or any State or 
local unit of government. 

§ 936.5 Allowed activities. 

All activities except those specifically 
prohibited by Section 936.6 may be 
carried on in the Sanctuary subject to all 
prohibitions, restrictions and conditions 
imposed by any other authority. 
Recreational use of the area is 
encouraged. 

§ 936.6 Prohibited activities. 

(a) Except as may be necessary for 
national defense in accordance with 
Article 5, Section 2 of the Designation or 
as may be necessary to respond to an 


emergency threatening life, property or 
the environment, the following activities 
are prohibited within the Sanctuary 
unless permitted by the Assistant 
Administrator in accordance with 
§§ 936.9 or 936.10. All prohibitions shall 
be applied consistently with 
international law. 

(1) Hydrocarbon operations. 
Hydrocarbon exploration and 
exploitation activities are prohibited 
except that pipelines related to 
operations outside the sanctuary may be 
placed at a distance greater than 2 nmi 
from the Farallon Islands. Bolinas 
Lagoon, and Areas of Special Biological 
Significance where certified to have no 
significant effect on sanctuary resources 
in accordance with § 936.9. 

(2) Discharge of substances. No 
person shall deposit or discharge any 
materials or substances of any kind 
except; 

(i) Indigenous fish or parts and 
chumming materials (bait), 

(ii) Effluents from marine sanitation 
devices, 

(iii) Non-polluted cooling waters from 
vessels, and 

(iv) Municipal sewage where certified 
to have no significant effect on 
sanctuary resources in accordance with 
Section 936.9. 

(3) Alteration of or construction on the 
seabed. Except in connection with the 
laying of any pipeline as allowed by 

§ 936.6(a)(1) or the building of any 
municipal outfall as allowed by 
§ 936.6(a)(2)(D), no person shall: 

(i) Construct any structure other than 
a navigation aid, 

(ii) Drill through the seabed, and 

(iii) Dredge or otherwise alter the 
seabed in any way except for routine 
maintenance and navigation, 
mariculture, and as necessary for the 
construction of residences in Tomales 
Bay, and new marinas as permitted by 
the California Coastal Commission. 

(4) Commercial vessels operations . 
Except to transport persons or supplies 
to or from islands or mainland areas 
adjacent to sanctuary waters, within an 
area extending one nautical mile from 
the Farallon Islands, Bolinas Lagoon, or 
any Area of Special Biological 
Significance established by the State of 
California prior to sanctuary 
designation, no person shall operate any 
vessel engaged in the trade of carrying 
cargo, including but not limited to 
tankers and other bulk carriers and 
barges, or any vessel engaged in the 
trade of servicing offshore installations. 
In no event shall this section be 
construed to limit access for fishing, 
recreational or research vessels. 

(5) Disturbing marine mammals and 
birds. Except to transport persons or 


supplies to or from islands or mainland 
areas adjacent to sanctuary waters or 
for enforcement purposes, no person 
shall disturb seabirds or marine 
mammals by flying any motorized 
aircraft at less than 1,000 feet over the 
waters extending one nautical mile from 
the Farallon Islands, Bolinas Lagoon, or 
any Area of Special Biological 
Significance established by the State of 
California. 

(6) Removing or damaging historical 
or cultural resources. No person shall 
remove or damage any historical or 
cultural resource. 

(b) All activities currently carried out 
by the Department of Defense within the 
Sanctuary are essential for the national 
defense and, therefore, not subject to 
these prohibitions. The exemption of 
additional activities having significant 
impacts shall be determined in 
consultation between the Assistant 
Administrator and the Department of 
Defense. 

(c) The prohibitions in this section are 
not based on any claim of territoriality 
and will be applied to foreign persons 
and vessels only in accordance with 
recognized principles of international 
law, including treaties, conventions and 
other international agreements to which 
the United States is signatory. 

§ 936.7 Penalties for commission of 
prohibited acts. 

(a) Section 303 of the Act authorizes 
the assessment of a civil penalty of not 
more than $50,000 against any person 
subject to the jurisdiction of the United 
States for each violation of any 
regulation issued pursuant to the Act, 
and further authorizes a proceeding in 
rem against any vessel used in violation 
of any such regulation. Procedures are 
outlined in Subpart D of Part 922 (15 
CFR Part 922) of this chapter. Subpart D 
is applicable to any instance of a 
violation of these regulations. 

§ 936.8 Permit procedures and criteria. 

(a) Any person in possession of a 
valid permit issued by the Assistant 
Administrator in accordance with this 
section may conduct any activity in the 
Sanctuary including any activity 
specifically prohibited under Section 
936.6, if such activity is (1) research 
related to the resources of the 
Sanctuary, (2) to further the educational 
value of the Sanctuary, or (3) for salvage 
or recovery operations. 

(b) Permit applications shall be 
addressed to the Assistant 
Administrator for Coastal Zone 
Management. Attn: Office of Sanctuary 
Programs. Division of Operations and 
Enforcement, National Oceanic and 
Atmospheric Administration, 3300 
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Whitehaven Street, N.W., Washington, 
D.C. 20235. An application shall provide 
sufficient information to enable the 
Assistant Administrator to make the 
determination called for in paragraph (c) 
below and shall include a description of 
all activities proposed, the equipment, 
methods, and personnel (particularly 
describing relevant experience) 
involved, and a timetable for completion 
of the proposed activity. Copies of all 
other required licenses or permits shall 
be attached. 

(c) In considering whether to grant a 
permit, the Assistant Administrator 
shall evaluate (1) the general 
professional and financial responsibility 
of the applicant, (2) the appropriateness 
of the methods envisioned to the 
purpose(s) of the activity, (3) the extent 
to which the conduct of any permitted 
activity may diminish or enhance the 
value of the Sanctuary, (4) the end value 
of the activity and (5) other matters as 
deemed appropriate. 

(d) In considering any application 
submitted pursuant to this section, the 
Assistant Administrator may seek and 
consider the views of any person or 
entity, within or outside of the Federal 
Government, and may hold a public 
hearing, as deemed appropriate. 

(e) The Assistant Administrator may, 
at his or her discretion, grant a permit 
which has been applied for pursuant to 
this section, in whole or in part, and 
subject to such condition(s) as deemed 
appropriate. The Assistant 
Administrator or a designated 
representative may observe any 
permitted activity and/or require the 
submission of one or more reports of the 
status or progress of such activity. Any 
information obtained will be made 
available to the public. 

(f) The permit granted under 
paragraph (e) may not be transferred. 

(g) The Assistant Administrator may 
amend, suspend or revoke a permit 
granted pursuant to this section, in 
whole or in part, temporarily or 
indefinitely, if the permit holder (the 
Holder) has violated the terms of the 
permit or applicable regulations. Any 
such action will set forth in writing to 
the Holder, and will include the 
reason(s) for the action taken. The 
Holder may appeal the action as 
provided for in Section 936.11. 

§ 936.9. Certification of other permits. 

(a) Except as otherwise provided in 
this section, all permits, licenses and 
other authorizations issued pursuant to 
any other authority are hereby certified 
and shall remain valid if they do not 
authorize any activity prohibited by 
§ 936.6. Any interested person may 
request that the Assistant Administrator 


offer an opinion on whether an activity 
is prohibited by these regulations. 

(b) No permit, license, or other 
authorization allowing the discharge of 
municipal sewage or the laying of any 
pipeline shall be valid unless certified 
by the Assistant Administrator as 
consistent with the purposes of the 
Sanctuary and these regulations. Such 
certification may impose terms and 
conditions as deemed appropriate to 
ensure consistency. 

(c) In considering whether to make the 
certifications called for in this section, 
the Assistant Administrator may seek 
and consider the views of any other 
person or entity, within or outside the 
Federal Government, and may hold a 
public hearing as deemed appropriate. 

(d) Any certification called for in this 
section shall be presumed to have been 
made 60 days from the date that the 
assistant Administrator receives notice 
of the proposed permit and the 
necessary supporting data unless 
otherwise determined. 

(e) The Assistant Administrator may 
amend, suspend, or revoke any 
certification made under this section 
whenever continued operation would 
violate any terms or conditions of the 
certification. Any such action shall be 
forwarded in writing to both the holder 
of the certified permit and the issuing 
agency and shall set forth reason(s) for 
the action taken. Either the holder or the 
issuing agency may appeal the action as 
provided for in § 936.11. 

§ 936.10 Appeals of administrative action. 

(a) Any interested person (the 
Appellant) may appeal the granting, 
denial, or conditioning of any permit 
under § 936.9 to the Administrator of 
NOAA. In order to be considered by the 
Administrator, such appeal must be in 
writing, must state the action(s) 
appealed, and and the reason(s) 
therefore, and must be submitted within 
30 days of the action(s) by the Assistant 
Administrator. The Appellant may 
request an informal hearing on the 
appeal. 

(b) Upon receipt of an appeal 
authorized by this section, the 
Administrator will notify the permit 
applicant, if other than the Appellant, 
and may request such additional 
information and in such form as will 
allow action upon the appeal. Upon 
receipt of sufficient information, the 
Administrator will decide the appeal in 
accordance with the criteria defined in 
§ 936.9(c) as appropriate, based upon 
information relative to the application 
on file at OCZM and any additional 
information, the summary record kept of 
any hearing, and the Hearing Officer’s 
recommended decision, if any, as 


provided in paragraph (c), and such 
other considerations as deemed 
appropriate. The Administrator will 
notify all interested persons of the 
decision, and the reasons(s) for the 
decision, in writing, within 30 days of 
recipt of sufficient information, unless 
additional time is needed for a hearing. 

(c) If a hearing is requested or if the 
Administrator determines one is 
appropriate, the Administrator may 
grant an informal hearing before a 
designated Hearing Office after first 
giving notice of the time, place, and 
subject matter of the hearing in the 
Federal Register. Such hearing must 
normally be held no later than 30 days 
following publication of the notice in the 
Federal Register unless the Hearing 
Officer extends the time for reasons 
deemed equitable. The Appellant, the 
Applicant (if different) and other 
interested persons (at the discretion of 
the Hearing Officer) may appear 
personally or by counsel at the hearing, 
and submit material and present 
arguments as determined appropriate by 
the Hearing Officer. Within 30 days of 
the last day of the hearing, the Hearing 
Officer shall recommend in writing a 
decision to the Administrator. 

(d) The Adminstrator may adopt the 
Hearing Officer’s recommended 
decision, in whole or in part, or may 
reject or modify it. In any event, the 
Administrator shall notify interested 
persons of the decision, and the 
reason(s) for the decision (in writing) 
within 30 days of receipt of the 
recommended decision of the Hearing 
Officer. The Administrator’s action will 
constitute final action for the Agency for 
the purposes of the Administrative 
Procedures Act. 

(e) Any time limit prescribed in this 
section may be extended for a period 
not to exceed 30 days by the 
Administrator for good cause upon 
written request from the Appellant or 
Applicant stating the reason(s) for the 
extension. 

§936.12 Amendments. 

(a) Any amendment to these 
regulations which significantly alters the 
extent of the prohibitions described in 

§ 936.6 will directly affect California’s 
coastal zone and shall be consistent to 
the maximum extent practicable with 
the California Coastal Zone 
Management Program. 

(b) If the California Coastal Zone 
Management Program is amended to 
authorize in State waters an activity 
prohibited by § 936.6, upon the request 
of the Governor of California, the 
Assistant Administrator shall propose a 
conforming amendment to § 936.6 of 
these regulations, unless the Assistant 
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Administrator determines in writing that 
the activity would be clearly 
inconsistent with the purposes of the 
sanctuary or otherwise would be 
prohibited by law. 

|FR Doc. 80-9653 filed 3-28-00: 8:45 am) 

BILLING CODE 3510-08-4* * 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Parts la and 1b 

[Docket No. RM78-15] 

Rules Relating to Investigations; 

Notice of Public Hearing 

March 25,1980 

agency: Federal Energy Regulatory 

Commission. 

action: Notice of Opportunity for the 
Oral Presentation of Data, Views and 

Comments. 

summary: In June of 1978, the Federal 
Energy regulatory Commission (the 
Commission) adopted interim 
regulations governing the conduct of its 
investigations 43 FR 27174 (June 23, 

1978) ; and in March of 1979, the 
Commission issued a Notice of Proposed 
Rulemaking to establish final 
regulations governing the conduct of its 
investigations, 44 FR 21586 (April 10, 

1979) . Because, as proposed in March of 
1977, final regulations adopted by the 
Commission respecting the conduct of 
its investigations would include 
provisions respecting the Natural Gas 
Policy Act of 1978 (NGPA), the 
Commission, consistent with the 
requirements of the NGPA, is providing 
an opportunity for the oral presentation 
of data, views and comments on the 
March 1979 proposal. 

dates: Requests to participate to be 
filed by April 11,1980; oral 
presentations to be on April 15,1980. 
addresses: Requests to participate 
should reference Docket No. RM78-15 
and should be addressed to: The Office 
of the Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
20426. 

Oral presentation is to be held at: The 
Federal Energy Regulatory Commission, 
Room 3200. 941 North Capitol Street, 

N.E., Washington, D.C. 20426. 
for further information contact: 

Ms. Vicki L. Hopman, The Office of 
Enforcement. Federal Energy Regulatory 
Commission, Room 3310-B, 941 North 
Capitol Street, N.E., Washington, D.C. 
20426 (202) 275-3009. 


SUPPLEMENTARY information: On June 
14,1978, the Commission adopted Part 
lb of its Rules of Practice and Procedure 
as interim regulations. 1 The new part 
entitled “Rules Relating to 
Investigations", was adopted to provide 
the public with a clear statement of the 
Commission’s policy and procedures for 
conducting investigations under the 
statutes it administers. In response to 
comments received on these interim 
regulations, the Commission issued a 
Notice of Proposed Rulemaking to 
establish a new Part la as Final Rules 
Relating to Investigations to replace the 
Interim rules of Part lb.* Sixteen 
comments were received on the interim 
regulations and ten comments were 
received to the March 1979 Notice; all of 
these submissions were placed in the 
public file of this proceeding. 

In that a final order in this proceeding 
would implement a section of the 
Natural Gas Policy Act of 1978 (NGPA). 
(specifically, section 508 of that Act) the 
Commission will provide an opportunity 
for the oral presentation of data, views 
and arguments on the March 1979 
proposal as required by section 502(b) of 
the NGPA. to this end, a public hearing 
will be held in Washington, D.C. on 
April 15,1980. The hearing will be held 
in Room 3200 of the Offices of the 
Federal Energy Regulatory Commission, 
941 North Capitol Street, N.E., 
Washington, D.C., and will begin at 
10:00 a.m., local time. 

Requests to participate in the hearing 
should be directed to the Secretary, 
Federal Energy Regulatory Commision, 
825 North Capitol Street, N.E., 
Washington. D.C.. 20426 and should be 
made no later than April 11,1980. 
Requests should reference Docket No. 
RM78-15 and should indicate the name 
of the person who will be making the 
presentation, a phone number at which 
that person may be contacted, and the 
amount of time requested for the 
presentation. 

Persons participating in the public 
hearing should, if possible, bring 25 
copies of their testimony to the hearing. 
A list of the participants in the hearing 
will be available in the Commission’s 
Office of Public Information prior to the 
hearing and will be available at the 
Commission on the morning of the 
hearing. 

The hearing will not be a judicial or 
evidentiary-type hearing, and there will 
be no cross examination of persons 
presenting statements. The 


1 Order No. 8. "Rules Relating to Investigations". 
Docket No. RM78-15 (issued June 14.1978). 43 FR 
27174 (June 23.1978). 

* Notice of Proposed Rulemaking. "Rules Relating 
to Investigations". Docket No. RM78-15 (issued 
Mar. 20.1979). 44 FR 21586 (Apr. 10.1979). 


presentations will be made before a 
panel whose members will be 
designated by the Chairman of the 
Commission. Members participating on 
the panel before whom the 
presentations are made may ask 
questions. If time permits, they may also 
ask such revelant questions as are 
submitted to them by participants. Other 
procedural rules relating to the hearing 
will be announced at the time the 
proceedings commence. A transcript of 
the hearing will be made and a copy of 
that transcript will be placed in the 
public File for this docket and be made 
available for inspection at the 
Commission’s Office of Public 
Information in Room 1000, 825 North 
Capitol Street, N.E., Washington, D.C. 
Kenneth F. Plumb, 

Secretary. 

(FR Doc. 80-9606 Filed 3-28-00; 0:45 amj 

BILUNG CODE 6450-05-4* 


18 CFR Part 282 

(Docket No. RM80-24] 

Permanent Rule Defining Small 
Existing Industrial Boiler Fuel Users 
Exempt From Incremental Pricing 
Under the Natural Gas Policy Act of 
1978; Availability of Energy 
Information Administration Report 

March 25,1980. 

AGENCY: Federal Energy Regulatory 
Commission. 

action: Notice of Availability of Report 

summary: On March 8,1980, (45 FR 
15559) the Federal Energy Regulatory 
Commission (Commission) issued a 
notice of proposed rulemaking related to 
the volume level of natural gas used in 
existing small industrial boiler fuel 
facilities that would be exempt from 
incremental pricing. As indicated in the 
proposed rule, the Commission relied on 
data furnished by the Energy 
Information Administration (EIA) of the 
Department of Energy as the basis for 
the proposed rule. The February 26,1980 
report of EIA, entitled “Report to 
Determine 5 Percent Exemption to 
Incremental Pricing", has been placed in 
the public file of this docket and is 
available for public inspection. 

address: The report is available for 
public inspection at Room 1000, Division 
of Public Information. Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE., Washington, D.C. 

FOR FURTHER INFORMATION CONTACT: 

Kenneth F. Plumb. Secretary, Federal 
Energy Regulatory Commission, 825 
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North Capitol Street NE., Washington, 
D.C. 20426. (202) 357-8400. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 80-0577 Filed 3-28-80; 8 45 am) 

BILLING CODE 6450-85-14 


DEPARTMENT OF THE TREASURY 
Customs Service 
19CFR Part 152 

Valuation of Imported Merchandise for 
Customs Purposes 

agency: U.S. Customs Service, 
Department of the Treasury. 
action: Proposed rule. 

summary: This document proposes to 
amend the Customs Regulations to 
enable the Customs Service (“Customs”) 
to implement and administer the 
provisions of Title II of Pub. L. 96-39, the 
“Trade Agreements Act of 1979“, 
relating to the valuation of imported 
merchandise for customs purposes. 

The more significant changes are: 

1. To eliminate section 402a, Tariff 
Act of 1930, as amended (19 U.S.C, 

1402), the basis for appraising “Final 
List” articles. 

2. To eliminate the “American Selling 
Price" basis for valuation. 

3. To provide five bases—one primary 
and four secondary—for determining 
customs value: 

a. Transaction value of the imported 
merchandise (the primary basis); 

b. Transaction value of identical 
merchandise; 

c. Transaction value of similar 
merchandise; 

d. Deductive value; and 

e. Computed value. 

4. To provide that if Customs rejects 
the transaction value in a particular 
instance, the importer will be notified of 
the rejection, receive an explanation of 
the action, and be given 20 days in 
which to reply if in disagreement. 

5. To provide that Customs, upon 
written request, shall furnish an 
importer with a written explanation of 
how the customs value of the imported 
merchandise was determined. 

6. To provide that information 
submitted by an importer, buyer, or 
producer regarding the valuation of 
merchandise will not be rejected on the 
basis of the accounting method used to 
prepare the information if the 
preparation was in accordance with 
“generally accepted accounting 
principles". 

The proposed amendments are 
considered to be significant 


date: Comments must be received on or 
before May 30,1980. 
address: Written comments should be 
addressed to the Commissioner of 
Customs. Attention: Regulations and 
Research Division, U.S. Customs 
Service, 1301 Constitution Avenue, NW„ 
Room 2335, Washington. D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: 
Thomas Lobred (202-566-2938) or 
Richard Rosettie (202-566-8235), Office 
of Commercial Operations. 
SUPPLEMENTARY INFORMATION: 

Background 

Pub. L. 96-39 (93 Stat. 144), the “Trade 
Agreements Act of 1979“, approved July 
26.1979 (the “Act"), incorporates into 
U.S. law the trade agreements 
negotiated by the United States in the 
Tokyo Round of Multilateral Trade 
Negotiations (MTN) and transmitted to 
the Congress by the President on June 
19,1979. 

Title II of the Act, “Customs 
Valuation", implements the Agreement 
on Implementation of Article VII of the 
General Agreement on Tariffs and 
Trade (“the Agreement") relating to 
customs valuation. Title II makes 
significant changes in the laws 
administered by the Customs Service 
relating to the valuation of imported 
merchandise. This document proposes 
to amend the Customs Regulations to 
implement and administer the 
provisions of Title II. 

Effective Dates 

1. The effective dates for 
implementing the provisions of Title II 
(the “new value law" in this document) 
have not been determined. 

Pursuant to section 2(b)(2) of the Act, 
Title II would apply between the United 
States and another country only if that 
country has accepted the Agreement 
and the President determines it should 
not otherwise be denied the benefits of 
the Agreement with respect to the 
United States because that country has 
not accorded adequate benefits, 
including substantially equal 
competitive opportunities for the 
commerce of the United States to the 
extent required under section 126(c), 
Trade Act of 1974 (19 U.S.C. 2136(c)). to 
the United States. However, pursuant to 
section 2(b)(3) of the Act. the President 
may not accept the Agreement with 
respect to another country unless he 
determines that, with certain exceptions, 
each “major industrial country", as 
defined in section 126(d), Trade Act of 
1974 (19 U.S.C. 2136(d)), is accepting the 
Agreement. 

Under section 204 of Title II, the 
amendments made by Title II will take 


effect on January 1 , 1981, if the 
Agreement enters into force with respect 
to the United States, or on the date after 
January 1 , 1981, on which the Agreement 
enters into force, subject to two 
exceptions: 

a. Section 204(a)(2) provides that if the 
President determines before January 1, 
1981, that the European Economic 
Community (EEC) (and the other major 
industrial countries (see section 2(b)(3) 
of the Act)) have accepted the 
obligations of the Agreement with 
respect to the United States, and each 
member state of the EEC has 
implemented the Agreement under its 
laws, the President shall announce by 
proclamation such determination. The 
amendments made by Title II, except 
those relating to certain rubber 
footwear, would take effect on the date 
specified in the proclamation, but not 
before July 1,1980. 

b. Section 204(c) provides that the 
amendments made by section 223(b), 
relating to certain rubber footwear, will 
take effect on July 1.1981, or the date on 
which the Agreement enters into force 
with respect to the United States, 
whichever is later. 

2. Implementation of the “new value 
law" will neither repeal nor amend 
automatically sections 402 and 402a, 
Tariff Act of 1930, as amended (19 
U.S.C. 1401a, 1402) (the “current value 
law" in this document), with regard to 
merchandise exported to the United 
States before the respective effective 
dates. When the applicable effective 
dates have been determined, the new 
value law will be applicable to 
merchandise exported to the United 
States on or after the applicable 
effective date, and the value will be 
determined in accordance with section 
402, Tariff Act of 1930, as amended by 
section 201 of the Act. 

However, the "current value law", 
sections 402 and 402a, Tariff Act of 1930, 
as amended, will apply to merchandise 
exported to the United States before the 
applicable effective date. This would 
include merchandise in a Customs 
bonded warehouse, in a foreign-trade 
zone, or in international transit to the 
United States before the applicable 
effective date. 

Because of the necessity to continue 
to administer the “current value law" for 
an indefinite period while it also 
implements the “new value law". 
Customs proposes to amend its 
regulations to provide for a new subpart 
relating to the “new value law" while 
retaining the regulations relating to the 
“current value law". 
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Current Value Law 

The current U.S. valuation system 
consists of two separate laws, sections 
402 and 402a, Tariff Act of 1930, as 
amended (19 U.S.C. 1401a, 1402). There 
are nine bases for determining customs 
value under these laws. 

Five bases for determining value were 
established in the Tariff Act of 1930, 
before its amendment by the Customs 
Simplification Act of 1956. These bases, 
set forth in section 402a, are export 
value, foreign value. United States 
value, cost of production, and American 
selling price. Articles which are valued 
under these bases are listed in Treasury 
Decision 54521 and are called “Final 
List" articles. Under section 402a, 
valuation is based upon an article's 
export value or foreign value, whichever 
is higher. If neither export nor foreign 
value can be determined, valuation then 
is determined on the basis of the United 
States value. If United States value 
cannot be determined, a cost of 
production basis is used. American 
selling price as a basis for value under 
section 402a is discussed below. 

1. Export value essentially is the price 
at which merchandise is freely offered 
for sale to all purchasers in the usual 
wholesale quantities in the principal 
markets of the exporting country for 
export to the United States. 

2. Foreign value essentially is the 
price of merchandise for sale in the 
home market of the country of 
exportation which is the same as or 
similar to imported merchandise and 
which is freely offered for sale in the 
country of exportation to all purchasers 
in the usual wholesale quantities. 

3. United States value is essentially 
the freely offered resale price in the 
United States of merchandise which is 
the same as or similar to the imported 
merchandise, with deductions from that 
price for duty, cost of transportation and 
insurance, and other expenses from the 
place of shipment to the place of 
delivery, and a commission or profit and 
general expenses. 

4. Cost of production is the aggregate 
of the costs of producing the 
merchandise and placing it in condition, 
packed ready for shipment to the United 
States, plus an amount for general 
expenses and profit. 

There are four bases for determining 
value under section 402, established by 
the Customs Simplification Act of 
1956—export value, United States value, 
constructed value, and American selling 
price. Under section 402, valuation is 
based upon an article's export value, if 
it can be determined. If not, United 
States value is used. If United States 
value cannot be determined, constructed 


value is used. American selling price as 
a basis for value under section 402 is 
discussed below. 

1. Export value essentially is the price 
at the time of exportation at which 
merchandise the same as or similar to 
imported merchandise is freely sold or 
offered for sale in the usual wholesale 
quantities in the exporting country for 
export to the United States. 

2. United States value under section 
402 is similar to United States value 
under section 402a, except that there are 
no statutory maximums for commissions 
or for profit and general expenses. 

3. Constructed value is similar to cost 
of production under section 402a, except 
that there are no statutory minimums for 
general expenses and profit. 

American Selling Price 

American selling price (ASP), as used 
in both sections 402 and 402a, 
essentially is the selling price in the 
United State of a domestic article which 
is like or similar to the imported article. 
ASP is used for specific articles. These 
are benzenoid chemicals, certain plastic 
or rubber-soled footwear, canned clams, 
and certain gloves (see S 152.24, 

Customs Regulations (19 CFR 152.24)). 

New Value Law 

Section 201 of Title II repeals section 
402a of the Tariff Act of 1930, as 
amended. 

Section 201 also amends section 402 to 
provide for five bases for determining 
value presented in a hierarchical 
manner. The first and primary basis is 
transaction value. If transaction value 
cannot be determined, or if determined, 
cannot be used, then the second basis, 
the transaction value of identical 
merchandise , is used. If transaction 
value of identical merchandise cannot 
be determined, then transaction value of 
similar merchandise is used. If 
transaction value of similar 
merchandise cannot be determined, then 
deductive value is used. If deductive 
value cannot be determined, then 
computed value is used. The Act also 
provides that if none of the five bases 
can be used, then a value will be 
derived from one of those bases, 
reasonably adjusted. 

The Act further provides, with respect 
to the order of priority, that the importer 
may elect to have the merchandise 
appraised on the basis of computed 
value, rather than deductive value. 
However, if computed value cannot be 
determined, the merchandise will be 
appraised on the basis of deductive 
value. If deductive value cannot be 
determined, the merchandise will be 
appraised on the basis of one of the five 
bases, reasonably adjusted. 


Section 500, Tariff Act of 1930 

Section 500(a) of the Tariff Act of 1930 
has been amended by section 202(a)(4) 
of the Act to provide that amended 
section 402 will be the basis for 
ascertaining the value of merchandise 
exported to the United States after the 
effective dates of the Act previously 
referred to. The legislative history states 
that the Customs officer shall appraise 
merchandise under section 402, and that 
section 500 is not a separate basis of 
valuation but is used to permit Customs 
to consider the best evidence available 
in appraising merchandise. 

Transaction Value 

New section 402(b) provides 
essentially that the transaction value of 
imported merchandise is the “price 
actually paid or payable", as defined in 
section 402(b)(4)(A), for the merchandise 
when sold for exportation to the United 
States. The “price actually paid or 
payable" is the total payment, less any 
costs, charges, or expenses incurred for 
transportation, insurance, and related 
services incident to the international 
shipment of the merchandise from the 
country of exportation to the place of 
importation in the United States made, 
or to be made, for imported merchandise 
by the buyer to, or for the benefit of, the 
seller. 

To this payment may be added 
amounts equal to (1) packing costs 
incurred by the buyer, (2) any selling 
commission incurred by the buyer; (3) 
any “assist" as defined in section 
402(h)(1); (4) any royalty or license fee 
the buyer is required to pay as a 
condition of sale of the merchandise to 
him; and (5) proceeds of a subsequent 
resale, disposal, or use of the imported 
merchandise accruing to the seller. 

These additions, and no others, may be 
made to the price actually paid or 
payable only if they are not otherwise 
included and are based upon “sufficient 
information" (as defined in section 
402(h)(5)). If additions cannot be made 
on the basis of such information, the 
transaction value cannot be determined. 

Certain items will not be included in 
the transaction value if identified 
separately from the price actually paid 
or payable and from the items specified 
in section 402(b)(1). New section 
402(b)(3) provides that these items are 
(1) any cost or charge incurred for the 
construction, erection, assembly, or 
maintenance of, or technical assistance 
provided with respect to, the 
merchandise after its importation; (2) 
any reasonable cost or charge for the 
transportation of the merchandise after 
its importation; and (3) “customs duties 
and other Federal taxes" payable on the 
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merchandise by reason of its 
importation. 

New section 402(b)(2) sets forth those 
factors which may lead to a rejection of 
transaction value. These factors include: 
(1) Certain restrictions on the 
disposition or use of the imported 
merchandise other than those which are 
imposed or required by law, which limit 
the geographical area of resale, or which 
do not substantially affect the value of 
the merchandise; (2) conditions or 
considerations attaching to the sale or 
price of the imported merchandise for 
which a value cannot be determined 
with respect to the imported 
merchandise; (3) cases where proceeds 
from a subsequent resale, disposal, or 
use of the imported merchandise accrue 
to the seller, and an appropriate 
addition cannot be made to the price 
paid or payable; and (4) cases where the 
buyer and seller are related, as defined 
in section 402(g)(1), and the transaction 
value is not acceptable. 

New section 402(b)(4)(B) provides that 
any rebate of, or other decrease in, the 
price actually paid or payable that is 
made or otherwise effected between the 
buyer and seller after the date of 
importation of the merchandise will be 
disregarded in determining transaction 
value. 

Transaction Value of Identical 
Merchandise and Similar Merchandise 

Section 402(c) provides that the 
transaction value of identical 
merchandise is the previously accepted 
transaction value of imported 
merchandise identical to that being 
appraised, adjusted if appropriate for 
commercial and quantity levels, sold for 
export to the United States and exported 
at or about the same time as the 
merchandise being appraised. The 
transaction value of similar 
merchandise is the previously accepted 
transaction value of imported 
merchandise similar to that being 
appraised, adjusted if appropriate for 
commercial and quantity levels, sold for 
export to the United States, and 
exported at or about the same time as 
the merchandise being appraised. The 
terms “identical merchandise” and 
“similar merchandise” are defined in 
section 402(h). 

Deductive Value 

Section 402(d) provides that deductive 
value will be based upon one of three 
appropriately adjusted prices depending 
upon when and in what condition the 
imported merchandise is sold to 
unrelated persons in the United States. 
Sales to unrelated persons in the United 
States are the only sales which may be 
used in determining deductive value. 


1. If the merchandise concerned is 
sold in the condition as imported at or 
about the date of importation of the 
merchandise being appraised, the price 
is the unit price at which the 
merchandise concerned is sold in the 
greatest aggregate quantity at or about 
such date. 

2. If the merchandise concerned is 
sold in the condition as imported, but is 
not sold at or about the date of 
importation of the merchandise being 
appraised, the price is the unit price at 
which the merchandise concerned is 
sold in the greatest aggregate quantity 
after the date of importation of the 
merchandise being appraised but before 
the close of the 90th day after the date 
of such importation. 

3. If the merchandise concerned is not 
sold in the condition as imported before 
the close of the 90th day after the date 
of importation of the merchandise being 
appraised, the price is the unit price at 
which the merchandise being appraised, 
after further processing, is sold in the 
greatest aggregate quantity before the 
180th day after the date of such 
importation. The importer must 
specifically elect to use this “further 
processing” option, and notify the 
Customs officer concerned of that 
election 

The unit price determined then will be 
reduced by an amount equal to: 

1. Commissions paid or agreed to be 
paid, or additions usually made for 
profit and general expenses, in 
connection with sales in the United 
States of imported merchandise of the 
same class or kind as the merchandise 
being appraised; 

2. Actual costs and associated costs of 
transportation and insurance incurred 
with respect to international shipment of 
the merchandise; 

3. Usual costs and associated costs of 
transportation and insurance incurred 
within the United States with respect to 
such merchandise; 

4. Customs duties and other Federal 
taxes imposed on the merchandise by 
reason of its importation, and Federal 
excise taxes on the merchandise for 
which vendors in the United States are 
ordinarily liable; and 

5. In the case of a price determined 
under the “further processing” method, 
the value added by that processing after 
importation into the United States. 

The deduction made for profit and 
general expenses must be based upon 
the importer’s profit and general 
expenses, unless they are inconsistent 
with those reflected in sales in the 
United States of imported merchandise 
of the same class or kind. 

For purposes of determining deductive 
value, any sale to a person who supplies 


any assist for use in the production or 
sale for export of the merchandise will 
be disregarded. 

Computed Value 

Section 402(e) provides that computed 
value is the sum of: 

1. The cost or value of the materials 
and the fabrication and other processing 
employed in the production of the 
imported merchandise; 

2. An amount for profit and general 
expenses equal to that usually reflected 
in sales of merchandise of the same 
class or kind as the imported 
merchandise that are made by the 
producers in the country of exportation 
for export to the United States; 

3. Any assist, if not included in 
paragraph (1) or (2) above; and 

4. The packing costs. 

The amount for profit and general 
expenses included in the computed 
value will be based upon the producer’s 
profit and expenses, unless those figures 
are inconsistent with those usually 
reflected in sales of merchandise of the 
same class or kind as the imported 
merchandise that are made by the 
producers in the country of exportation. 

General Discussion—Assists 

An assist is an item or service 
supplied directly or indirectly free of 
charge or at a reduced cost for use in 
connection with the production or the 
sale for export to the United States of 
imported merchandise. Whereas under 
the current value law, the existence of 
an assist requires appraisement under a 
secondary valuation basis, the new 
value law provides for the addition of 
the value of an assist directly to the 
price to arrive at transaction value. 
Under the current practice, an assist 
generally is dutiable regardless of who 
furnishes the assist. Under the Act, an 
assist is dutiable only if furnished 
directly or indirectly by the buyer of the 
imported merchandise. Under current 
practice, certain assists such as 
engineering and design work, wherever 
undertaken, are dutiable. Under the Act, 
as it relates to transaction value, the 
only assists of this type that are dutiable 
are engineering, development, artwork, 
design work, and plans and sketches 
undertaken elsewhere than in the United 
States. However, if service or work is 
performed outside the United States by 
a U.S. domiciliary who is acting as an 
employee or agent of the buyer, and the 
work or service is incidental to other 
engineering, development, artwork, 
design work, or plans or sketches that 
are undertaken in the United States, the 
service or work is not treated as an 
assist. 
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The concept of an assist is relevant in 
the following circumstances: (1) As an 
addition to the price actually paid or 
payable in transaction value. (2) as an 
element comprising computed value, or 
(3) as a factor in determining the 
suitability of deductive value as a basis 
of value. 

Royalty or License Fee 

The addition of an amount for a 
royalty or license fee to the price 
actually paid or payable for the 
imported merchandise in determining 
transaction value generally follows 
current practice. However, certain 
elements called “royalties’ 1 may or may 
not fall within the scope of section 
402(b)(1)(D) or section 402(b)(1)(E), 
relating to proceeds of any subsequent 
resale, disposal, or use of the imported 
merchandise accruing to the seller. 

Sufficient Information 

Under section 402(h)(5), “sufficient 
information*’ means information that 
establishes the accuracy of: 

1. Any amount: 

Added to the price actually paid or 
payable, in determining transaction 

value, 

Deducted as profit or general 
expenses or value from further 
processing, in determining deductive 

value, or 

Added as profit or general expenses, 
in determining computed value. 

2. Any difference taken into account 
in connection with sales between 
related persons, in determining 
transaction value, or 

3. Any adjustment made in 
determining the transaction value of 
identical or similar merchandise. 

Generally Accepted Accounting 

Principles 

Under section 402(g)(3), information 
submitted by an importer, buyer, or 
producer concerning the appraisement 
of merchandise may not be rejected by 
Customs solely on the basis of the 
accounting method used to prepare the 
information if the preparation was in 
accordance with “generally accepted 
accounting principles’*. This terra is 
defined to mean any generally 
recognized consensus or substantial 
authoritative support regarding: 

Which economic resources and 
obligations should be recorded as assets 
and liabilities. 

Which changes in assets and 
liabilities should be recorded, 

How the assets and liabilities and 
changes in them should be measured, 

What information should be disclosed 
and how it should be disclosed, and 


Which financial statement should be 
prepared. 

Related Persons 

Under section 402(b)(2)(B), two 
alternative methods are available to 
determine whether transaction value 
may be acceptable if the buyer and 
seller of imported merchandise are 
related. If an examination of the 
circumstances of sale of the imported 
merchandise indicates that the 
relationship did not influence the price, 
the transaction value may be accepted 
without further inquiry provided all 
other conditions are met. The 
transaction value of the imported 
merchandise also may be accepted if the 
transaction value “closely 
approximates” one of the following test 
values: 

1. The transaction value of identical or 
similar merchandise in 6ales to 
unrelated buyers in the United States; 

2. The deductive value or computed 
value of identical or similar 
merchandise; or 

3. The transaction value in sales to 
unrelated buyers in the United States of 
merchandise that is identical to the 
imported merchandise except for having 
been produced in a different country. 

Under the current law. the only 
standard that may be used to determine 
the acceptability of related party 
transactions is whether the related-party 
price “fairly reflects the market value”. 

Unacceptable Bases of Appraisement 

Under section 402(f)(2), imported 
merchandise may not be appraised on 
the basis of: 

1. The selling price in the United 
States of merchandise produced in the 
United States; 

2. A system that provides for 
appraisement of imported merchandise 
at the higher of two alternative values; 

3. The price of merchandise in the 
domestic market of the country of 
exportation; 

4. A cost of production, other than a 
computed value for merchandise that is 
identical or similar to the merchandise 
being appraised; 

5. The price of merchandise for export 
to a country other than the United 
States; 

6. Minimum values for appraisement; 
or 

7. Arbitrary or fictitious values. 

Antidumping Duties and Contervailing 
Duties 

The statutory changes made to section 
402, Tariff Act of 1930, as amended, and 
the regulatory changes proposed under 
that section do not change or affect 
those separate provisions of United 


States law that set forth how imported 
merchandise is to be appraised for the 
purpose of levying antidumping or 
countervailing duties. 

Notice of Value Determination 

Section 402(a)(3) provides that upon 
written request by the importer, and 
subject to the provisions of law 
regarding the disclosure of information. 
Customs will provide the importer with 
a reasonable and concise written 
explanation of how the customs value of 
the merchandise was determined. 

Discussion of Proposed Amendments 

Accordingly, to reflect the statutory 
changes made by Title II of the Act, it is 
proposed to amend Part 152, Customs 
Regulations (19 CFR Part 152). by adding 
a new § 152.20 to Subpart C and a new 
Subpart E, entitled “Valuation of 
Merchandise”* divided into nine 
sections, as described below: 

New Section 152.20 of Subpart C— 
Appraisement 

Proposed 5 152.101(a). discussed 
below, would provide that the customs 
value of merchandise exported to the 
United States after the effective dates of 
Title II of the Act will be appraised 
under the provisions of proposed 
Subpart E, which implements the new 
value law. Therefore, proposed § 152.20 
would be added to Subpart C, 
“Appraisement”, to make clear that 
merchandise exported to the United 
States before the effective dates of Title 
II will continue to be appraised under 
the current value law. 

New Subpart E—Valuation of 
Merchandise 

1. Proposed $ 152.100 would state that 
the interpretative notes set forth in 
Subpart E have been derived from 
information contained in the Statement 
of Administrative Action relating to 
customs valuation, submitted to and 
approved by Congress along with the 
Act, and will have the force and effect 
of regulations issued under this subpart. 

2. Proposed $ 152.101(a) would 
provide that the customs value of 
merchandise exported to the United 
States on or after the effective dates of 
Title II of the Act will be determined in 
accordance with section 402, Tariff Act 
of 1930 (19 U.S.C. 1401a), as amended by 
section 201 of the Act 

Proposed $ 152.101(b) would provide 
that imported merchandise will be 
appraised on the basis, and in the order, 
of the following: 

a. Transaction value provided for in 
§ 152.103; 

b. Transaction value of identical 
merchandise provided for in § 152.104. if 
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the transaction value cannot be 
determined, or can be determined but 
cannot be used because of the 
limitations provided for in § 152.103(j); 

c. Transaction value of similar 
merchandise provided for in 5 152.104, if 
the transaction value of identical 
mercahndise cannot be determined; 

d. Deductive value provided for in 
S 152.105, if the transaction value of 
similar merchandise cannot be 
determined; 

e. Computed value provided for in 

8 152.106, if deductive value cannot be 
determined; or 

f. The value provided for in 6 152.107, 
if the computed value cannot be 
determined. 

Proposed 8 152.101(c) would set forth 
the procedure whereby the importer 
may request, at the time the entry 
summary is filed, that computed value 
be used before deductive value to 
appraise imported merchandise. 

Proposed 8 152.101(d) would provide 
the procedure whereby the district 
director shall provide a reasonable and 
concise written explanation of how the 
customs value of the merchandise was 
determined. 

3. Proposed 8 152.102 would define the 
following terms: 

a. Assist, 

b. Commission (buying or selling), 

c. Generally accepted accounting 
principles, 

d. Identical merchandise, 

e. Packing costs, 

f. Price actually paid or payable, 

. Related persons, 

. Same class or kind, 

i. Similar merchandise, 

j. Sufficient information, and 

k. Unit price in greatest quantity. 

4. Proposed 8 152.103 would discuss 
"transaction value". Paragraph (a) 
would discuss "price actually paid or 
payable" and provide examples. 
Paragraph (b) would discuss the 
"additions to the price actually paid or 
payable" for the imported merchandise, 
and paragraph (c) would provide that 
additions to the price actually paid or 
payable will be made only when there is 
information sufficient to establish the 
accuracy of the additions and the extent 
to which they were not included in the 
price. An interpretative note would be 
provided. 

Paragraph (d) would discuss "assists" 
and provide examples, and paragraph 
(e) would discuss the "apportionment" 
of the value of assists and provide an 
interpretative note. 

Paragraph (f) would discuss "royalties 
or license fees" and provide an example, 
and paragraph (g) would discuss 
"proceeds of subsequent resale" and 
provide an example. Paragraph (h) 


would discuss "right to reproduce" and 
provide an example. 

Paragraph (i) would discuss the 
exclusions from transaction value, and 
paragraph (j) would provide the 
limitations on the use of transaction 
value. 

Paragraph (k) would discuss 
"restrictions and conditions on sale" 
and provide interpretative notes. 
Paragraph (1) would discuss "related 
buyer and seller" and provide 
interpretative notes and examples. 

Paragraph (m) would provide that 
when Customs has grounds for rejecting 
the transaction value declared by an 
importer and that rejection increases the 
duty liability, the district director shall 
inform the importer of the grounds for 
the rejection. 

5. Proposed 8 152.104 would discuss 
the transaction value of identical 
merchandise and similar merchandise. 
Paragraph (a) would set forth a general 
discussion on determining the value 
under this section. Paragraph (b) would 
provide that minor differences in 
appearance will not preclude otherwise 
conforming merchandise from being 
considered "identical". Paragraph (c) 
would discuss factors considered to 
determine whether merchandise is 
"similar". Paragraph (d) would discuss 
"commercial level and quantity", and 
paragraph (e) would discuss 
"adjustments" for identical and similar 
merchandise and provide an 
interpretative note. 

6. Proposed 8 152.105 would discuss 
"deductive value". Paragraph (a) would 
discuss "merchandise concerned", and 
paragraph (b) would discuss 
"merchandise of the same class or 
kind". Paragraph (c) would set forth the 
three variables for determining the 
prices which would be appropriate for 
determining deductive value. The 
regulations would provide that the 
importer must make his election to use 
the "further processing" method at the 
time of filing the entry summary. 

Paragraph (d) would discuss 
"deductions from price" determined 
under 8 152.105(c). Paragraph (e) would 
discuss the special rules relating to 
profit and general expenses. Paragraph 
(f) would provide that the price 
determined under 8 152.105(c) will be 
increased by an amount equal to the 
packing costs incurred by the importer. 

Paragraph (g) would provide that for 
purposes of determining deductive 
value, any sale to a person who supplies 
any assist for use in connection with the 
production or sale for export of the 
merchandise concerned will be 
disregarded. 

Paragraph (h) would discuss "unit 
price in greatest aggregate quantity" and ' 


provide three interpretative notes. 
Paragraph (i) would discuss "further 
processing" and provide an example. 

7. Proposed 8 152.106 would discuss 
"computed value". Paragraph (a) would 
provide the elements comprising 
computed value, and paragraph (b) 
would discuss special rules relating to 
proposed 8 152.106(a). Paragraph (c) 
would discuss "profit and general 
expenses" and provide interpretative 
notes. 

Paragraph (d) would discuss "assists 
and packing costs", and paragraph (e) 
would discuss "merchandise of the same 
class or kind" and provide an example. 
Paragraph (f) would discuss 
"availability of information". 

8. Proposed 8 152.107 would discuss 
how customs value is to be derived if 
the other value bases cannot be 
determined or used. Paragraph (a) would 
provide that if the value of imported 
merchandise cannot be determined or 
used under proposed 88 152.103 through 
152.106, the merchandise will be 
appraised on the basis of a value that is 
derived from the bases set forth in those 
sections, with the methods reasonably 
adjusted to the extent necessary to 
arrive at a value. 

Paragraph (b) would discuss 
"identical merchandise" and "similar 
merchandise". Paragraph (c) would 
provide that the "90 days" requirement 
relating to deductive value for the sale 
of merchandise may be administered 
flexibly, and would provide an example. 

9. Proposed 8 152.108 would provide 
that imported merchandise may not be 
appraised on the basis of the items 
listed. 

Authority 

These amendments are proposed 
under the authority of R.S. 251, as 
amended (19 U.S.C. 66); section 624. 46 
Stat. 759 (19 U.S.C. 1624); and Title II, 
Pub. L. 96-39 (July 28.1979). 

Comments 

Before adopting this proposal 
consideration will be given to any 
written comments, preferably in 
triplicate, that are submitted timely to 
the Commissioner of Customs. 
Comments submitted will be available 
for public inspection in accordance with 
8 103.8(b) Customs Regulations (19 CFR 
103.8(b)), during regular business hours 
at the Regulations and Research 
Division, Headquarters, U.S. Customs 
Service, 1301 Constitution Avenue. NW.. 
Room 2335, Washington, D.C. 20229. 

Customs specifically solicits 
comments on (1) proposed § 152.101(c), 
relating to the importer’s requesting the 
application of computed value before 
deductive value at the time the entry 
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summary is filed; and (2) proposed 
5152.105(c)(3), relating to the election of 
the importer to use the "further 
processing method" at the time of filing 
the entry summary. 

Drafting Information 

The principal authors of this 
document were Todd J. Schneider and 
Charles D. Ressin, Regulations and 
Research Division, Office of Regulations 
and Rulings, U.S. Customs Service. 
However, personnel from other Customs 
offices participated in its development. 

Proposed Amendments 

It is proposed to amend Part 152, 
Customs Regulations (19 CFR Part 152), 
in the following manner; 

PART 152—CLASSIFICATION AND 
APPRAISEMENT OF MERCHANDISE 

Subpart C—Appraisement 

It is proposed to add a new § 152.20 to 
read as follows: 

5152.20 Effective date. 

The value for appraisment of 
merchandise exported to the United 
States before [the effective dates of Title 
II of Pub. L 96-39) will be determined in 
accordance with this subpart. 

it is proposed to add a new Subpart E, 
“Valuation of Merchandise", to read as 
follows: 

Subpart E—Valuation of Merchandise 

Sec. 

151100 Interpretative notes. 

152.101 Basis of appraisement. 

152.102 Definitions. 

151103 Transaction value. 

152.104 Transaction value of identical 
merchandise and similar merchandised. 

152.105 Deductive value. 

152.106 Computed value. 

151107 Value if other values cannot be 
determined or used. 

151108 Unacceptable bases of 
appraisement. 

Authority. R.S. 251, as amended (19 U.S.C. 
66); sec. 624, 46 Stat. 759 (19 U.S.C. 1624); and 
Title II, Pub. L. 96-39 (July 28.1979). 

Subpart E—Valuation of Merchandise 

5152.100 Interpretative notes. 

The interpretative notes set forth in 
this subpart have been derived from 
information contianed in the Statement 
of Administrative Action relating to 
customs valuation, submitted to and 
approved by Congress along with the 
Trade Agreements Act of 1979 (Pub. L. 
96-39), and will have the force and 
effect of regulations issued under this 
Bubpart. 


$152,101 Basis of appraisement. 

(a) Effective date. The value for 
appraisement of merchandise exported 
to the United States on or after [the 
effective dates of Title II of Pub. L. 96- 
39] will be determined in accordance 
with section 402, Tariff Act of 1930 (19 
U.S.C. 1401a), as amended by section 
201, Trade Agreements Act of 1979. 

(b) Methods . Imported merchandise 
will be appraised on the basis, and in 
the order, of the following: 

(1) The transaction value provided for 
in $ 152.103; 

(2) The transaction value of identical 
merchandise provided for in § 152.104, if 
the transaction value cannot be 
determined, or can be determined but 
cannot be used because of the 
limitations provided for in § 152.103(j); 

(3) The transaction value of similar 
merchandise provided for in § 152.104, if 
the transaction value of identical 
merchandise cannot be detrmined; 

(4) The deductive value provided for 
in $ 152.105, if the transaction value of 
similar merchandise cannot be 
determined; 

(5) The computed value provided for 
in $ 152.106, if the deductive value 
cannot be determined; or 

(6) The value provided for in 

§ 152.107, if the computed value cannot 
be determined. 

(c) Importer's option. The importer 
may request the application of the 
computed value method before the 
deductive value method. The request 
must be made at the time the entry 
summary for the merchandise is filed 
with the district director (see § 141.0a(b) 
of this chapter). If the importer makes 
the request, but the value of the 
imported merchandise cannot be 
determined using the computed value 
method, the merchandise will be 
appraised using the deductive value 
method if it is possible to do so. If the 
deductive value cannot be determined, 
the appraised value will be determined 
as provided for in $ 152.107. 

(d) Explanation to importer. Upon 
receipt of a written request from the 
importer within 90 days of liquidation, 
the district director shall provide a 
reasonable and concise written 
explanation of how the value of the 
imported merchandise was determined. 
The explanation will apply only to the 
imported merchandise being appraised 
and will not serve as authority with 
respect to the valuation of importations 
of any other merchandise at the same or 
a different port of entry. This procedure 
is for informational purposes only, and 
will not affect or replace the protest or 
administrative ruling procedures 
contained in Parts 174 and 177, 
respectively, of this chapter, or any 


other Customs procedures. Under this 
procedure, Customs will not be required 
to release any information not otherwise 
subject to disclosure under the Freedom 
of Information Act. as amended (5 
U.S.C. 552), the Privacy Act of 1974 (5 
U.S.C. 552a), or any other statute (see 
Part 103 of this chapter). 

§ 152.102 Definitions. 

As used in this subpart, the following 
terms will have the meanings indicated: 

(a) Assist. (1) "Assist" means any of 
the following if supplied directly or 
indirectly, and free of charge or at 
reduced cost, by the buyer of imported 
merchandise for use in connection with 
the production or the sale for export to 
the United States of the merchandise: 

(1) Materials, components, parts, and 
similar items incorporated in the 
imported merchandise. 

(ii) Tools, dies, molds, and similar 
items used in the production of the 
imported merchandise. 

(iii) Merchandise consumed in the 
production of the imported merchandise. 

(iv) Engineering, development, 
artwork, design work, and plans and 
sketches that are undertaken elsewhere 
than in the United States and are 
necessary for the production of the 
imported merchandise. 

(2) No service or work to which 
subparagraph (1) (iv) of this paragraph 
applies will be treated as an assist if the 
service or work— 

(i) Is performed by an individual 
domiciled within the United States; 

(ii) Is performed by that individual 
while acting as an employee or agent of 
the buyer of the imported merchandise; 
and 

(iii) Is incidental to other engineering, 
development, artwork, design work, or 
plans or sketches that are undertaken 
within the United States. 

(3) The following apply in determining 
the value of assists described in 
subparagraph (1) (iv) of this paragraph— 

(i) The value of an assist that is 
available in the public domain is the 
cost of obtaining copies of the assist. 

(ii) If the production of an assist 
occurred in the United States and one or 
more foreign countries, the value of the 
assist is the value added outside the 
United States. 

(iii) If the assist was purchased or 
leased by the buyer from an unrelated 
person, the value of the assist is the cost 
of the purchase or of the lease. 

(b) Commission. "Buying commission" 
ordinarily means a fee paid by the buyer 
to an agent for the service of 
representing the buyer abroad in the 
purchase of the merchandise being 
appraised. 
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(2) “Selling commission" means any 
commission incurred by the buyer other 
than a “buying commission". 

(c) Generally accepted accounting 
principles. (1) “Generally accepted 
accounting principles" refers to any 
generally recognized consensus or 
substantial authoritative support 
regarding— 

(1) Which economic resources and 
obligations should be recorded as assets 
and liabilities; 

(ii) Which changes in assets and 
liabilities should be recorded; 

(iii) How the assets and liabilities and 
changes in them should be measured; 

(iv) What information should be 
disclosed and how it should be 
disclosed; and 

(v) Which financial statements should 
be prepared. 

(2) The applicability of a particular set 
of generally accepted accounting 
principles will depend upon the basis on 
which the value of the imported 
merchandise is sought to be established. 

(3) Information submitted by an 
importer, buyer, or producer in regard to 
the appraisement of merchandise may 
not be rejected by Customs because of 
the accounting method by which that 
information was prepared, if the 
preparation was in accordance with 
generally accepted accounting 
principles. 

(d) Identical merchandise. “Identical 
merchandise” means merchandise 
identical in all respects to. and produced 
in the same country and by the same 
person as, the merchandise being 
appraised. If identical merchandise 
cannot be found (or for purposes of 
related buyer and seller transactions 
(see § 152.103(j)(2)(i)(A)), regardless of 
whether identical merchandise can be 
found), merchandise identical in all 
respects to. and produced in the same 
country as, but not produced by the 
same person as, the merchandise being 
appraised, may be treated as “identical 
merchandise”. “Identical merchandise” 
does not include merchandise that 
incorporates or reflects any engineering, 
development, artwork, design work, or 
plan or sketch supplied free or at 
reduced cost by the buyer of the 
merchandise for use in connection with 
the production or sale for export to the 
United States of the merchandise, and is 
not an assist because undertaken within 
the United States. 

(e) Packing costs. “Packing costs” 
means the cost of all containers and 
coverings of whatever nature and of 
packing, whether for labor or materials, 
used in placing merchandise in 
condition, packed ready for shipment to 
the United States. 


(f) Price actually paid or payable. 
“Price actually paid or payable" means 
the total payment (whether direct or 
indirect, and exclusive of any charges, 
costs, or expenses incurred for 
transportation, insurance, and related 
services incident to the international 
shipment of the merchandise from the 
country of exportation to the place of 
importation in the United States) made, 
or to be made, for imported merchandise 
by the buyer to, or for the benefit of, the 
seller. 

(g) Related persons. “Related 
persons" means: (1) Members of the 
same family, including brothers and 
sisters (whether by whole or half blood), 
spouse, ancestors, and lineal 
descendants. 

(2) Any officer or director of an 
organization, and that organization. 

(3) An officer or director of an 
organization and an officer or director of 
another organization, if each individual 
also is an officer or director in the other 
organization. 

(4) Partners. 

(5) Employer and employee. 

(6) Any person directly or indirectly 
owning, controlling, or holding with 
power to vote, five percent or more of 
the outstanding voting stock or shares of 
any organization, and that organization. 

(7) Two or more persons directly or 
indirectly controlling, controlled by, or 
under common control with, any person. 

(h) Same class or kind. “Merchandise 
of the same class or kind" means 
merchandise (including, but not limited 
to, identical merchandise and similar 
merchandise) within a group or range of 
merchandise produced by a particular 
industry or industry sector. 

(i) Similar merchandise. “Similar 
merchandise" means merchandise 
produced in the same country and by 
the same person as the merchandise 
being appraised, like the merchandise 
being appraised in characteristics and 
component material, and commercially 
interchangeable with the merchandise 
being appraised. If similar merchandise 
cannot be found (or for purposes of 
related buyer and seller transactions 
(see $ 152.103(j)(2)(i)(A)). regardless of 
whether similar merchandise can be 
found), merchandise produced in the 
same country as, but not produced by 
the same person as, the merchandise 
being appraised, like the merchandise 
being appraised in characteristics and 
component material, and commercially 
interchangeable with the merchandise 
being appraised, may be treated as 
“similar merchandise". “Similar 
merchandise" does not include 
merchandise that incorporates or 
reflects any engineering, development, 
artwork, design work, or plan or sketch 


supplied free or at reduced cost by the 
buyer of the merchandise for use in 
connection with the production or the 
sale for export to the United States of 
the merchandise, and is not an assist 
because undertaken within the United 
States. 

(j) Sufficient information. “Sufficient 
information” means information that 
establishes the accuracy of: 

(1) Any amount— 

(ifadded under § 152.103(b) to the 
price actually paid or payable; 

(ii) deducted under § 152.105(d) as 
profit or general expenses or value from 
further processing, or 

(iii) added under S 152.106(b) as profit 
or general expenses; or 

(2) Any difference taken into account 
under § 152.103(j)(2)(iv); or 

(3) Any adjustment made under 
§ 152.104(d). 

(k) Unit price in greatest aggregate 
quantity. “Unit price at which 
merchandise is sold in the greatest 
aggregate quantity" means the unit price 
at which the “merchandise concerned” 
is sold to unrelated persons at the first 
commercial level after importation (in 
cases to which § 152.105(c)(1) and (2) 
apply), or after further processing (in 
cases to which 5 152.105(c)(3) applies), 
at which the sales take place in a total 
volume greater than the total volume 
sold at any other price and sufficient to 
establish the unit price. 

8 152.103 Transaction value. 

(a) Price actually paid or payable—[ l) 
General. In determining transaction 
value, the price actually paid or payable 
will be considered without regard to its 
method of derivation. It may be the 
result of discounts, increases, or 
negotiations, or may be arrived at by the 
application of a formula, such as the 
price in effect on the date of export in 
the London Commodity Market. The 
word “payable” refers to a situation in 
which the price has been agreed upon, 
but actual payment has not been made 
at the time of importation. Payment may 
be made by letters of credit or 
negotiable instruments and may be 
made directly or indirectly. 

(2) Indirect payment. An indirect 
payment would include the settlement 
by the buyer, in whole or in part, of a 
debt owed by the seller, or where the 
buyer receives a price reduction on a 
current importation as a means of 
settling a debt owed him by the seller. 
Activities such as advertising, 
undertaken by the buyer on his own 
account, other than those for which an 
adjustment is provided in 8 152.103(b), 
will not be considered an indirect 
payment to the seller though they may 
benefit the seller. The costs of those 
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activities will not be added to the price 
actually paid or payable in determining 
the customs value of the imported 
merchandise. 

(3) Assembled merchandise. The price 
actually paid or payable may represent 
an amount for the assembly of imported 
merchandise in which the seller has no 
interest other than as the assembler. The 
price actually paid or payable in that 
case will be calculated by the addition 
of the value of the components and 
required adjustments to form the basis 
for the transaction value. 

(4) Rebate. Any rebate of, or other 
decrease in, the price actually paid or 
payable made or otherwise effected 
between the buyer and seller after the 
date of importation of the merchandise 
will be disregarded in determining the 
transaction value under 5 152.103(b). 

Example 1. In a transaction with foreign 
Company X. a U.S. firm pays Company X 
$10,000 for a shipment of meat products, 
packed ready for shipment to the United 
States. No selling commission, assist, royalty, 
or license fee is involved. Company X is not 
related to the U.S. purchaser and imposes no 
condition or limitation on the buyer. 

The customs value of the imported meat 
products is $10.000—the transaction value of 
the imported merchandise. 

Example 2. A foreign shipper sold 
merchandise at $100 per unit to a U.S. 
importer. Subsequently, the foreign shipper 
increased its price to $110 per unit. The 
merchandise was exported after the effective 
date of the price increase. The invoice price 
of $100 was the price originally agreed upon 
and the price the U.S. importer actually paid 
for the merchandise. 

How should the merchandise be appraised? 

Actual transaction value based on the price 
actually paid or payable. 

Example 3. A foreign shipper sells to U.S. 
wholesalers at one price and to U.S. retailers 
at a higher price. The shipment undergoing 
appraisement is a shipment to a U.S. retailer. 
There are continuing shipments of identical 
and similar merchandise to U.S. wholesalers. 

How should the merchandise be appraised? 

Actual transaction value based on the price 
actually paid or payable by the retailer. 

Example 4. Company X in the United 
States pay $2,000 to Y Toy Factory abroad for 
a shipment of toys. The $2,000 consists of 
$1,850 for the toys and $150 for ocean freight 
and insurance. Y Toy Factory would have 
charged Company X $2,200 for the toys; 
however, because Y owed Company X $350. 

Y charged only $1,850 for the toys. What is 
the transaction value? 

The transaction value of the imported 
merchandise is $2,200, that is, the sum of the 
$1,850 plus the $350 indirect payment. 

Because the transaction value excludes C.I.F. 
charges, the $150 ocean freight and insurance 
charge is excluded. 

(b) Additions to price actually paid or 
payable. (1) The transaction value of 
imported merchandise is the price 
actually paid or payable for the 
merchandise when sold for exportation 


to the United States, plus amounts equal 
to— 

(1) The packing costs incurred by the 
buyer with respect to the imported 
merchandise: 

(ii) Any selling commission incurred 
by the buyer with respect to the 
imported merchandise; 

(iii) The value, apportioned as 
appropriate, of any assist; 

(iv) Any royalty or license fee related 
to the imported merchandise that the 
buyer is required to pay. directly or 
indirectly, as a condition of the sale of 
the imported merchandise for 
exportation to the United States; and 

(v) The proceeds of any subsequent 
resale, disposal, or use of the imported 
merchandise that accrue, directly or 
indirectly, to the seller. 

(2) The price actually paid or payable 
for imported merchandise will be 
increased by the amounts attributable to 
the items (and no others) described in 
paragraphs (b)(2) (i) through (v) of this 
section to the extent that each amount is 
not otherwise included within the price 
actually paid or payable, and is based 
on sufficient information. If sufficient 
information is not available, for any 
reason, with respect to any amount 
referred to in this section, the 
transaction value will be treated as one 
that cannot be determined. 

(c) Sufficiency of information. 
Additions to the price actually paid or 
payable will be made only if there is 
sufficient information to establish the 
accuracy of the additions and the extent 
to which they are not included in the 
price. 

Interpretative note. A royalty is paid on the 
basis of the price in a sale in the United 
States of a gallon of a particular product 
imported by the pound and transformed into 
a solution after importation. If the royalty is 
based partially on the imported merchandise 
and partially on other factors which have 
nothing to do with the imported merchandise 
(such as if the imported merchandise is 
mixed with domestic ingredients and is no 
longer separately identifiable, or if the 
royalty cannot be distinguished from special 
financial arrangements between the buyer 
and the seller), it would be inappropriate to 
attempt to make an addition for the royalty. 
However, if the amount of this royalty is 
based only on the imported merchandise and 
can be readily quantified, an addition to the 
price actually paid or payable will be made. 

(d) Assist. If the value of an assist is 
to be added to the price actually paid or 
payable, or to be used as a component 
of computed value, the district director 
shall determine the value of the assist 
and apportion that value to the price of 
the imported merchandise in the 
following manner: 

(1) If the assist consists of materials, 
components, parts, or similar items 


incorporated in the imported 
merchandise, or items consumed in the 
production of the imported merchandise, 
acquired by the buyer from an unrelated 
seller, the value of the assist is the cost 
of its acquisition. If the assist were 
produced by the buyer or a person 
related to the buyer, its value would be 
the cost of its production. In either case, 
the value of the assist would include 
transportation costs to the place of 
production. 

(2) If the assist consists of tools, dies, 
molds, or similar items used in the 
production of the imported merchandise, 
acquired by the buyer from an unrelated 
seller, the value of the assist is the cost 
of its acquisition. If the assist were 
produced by the buyer or a person 
related to the buyer, its value would be 
the cost of its production. If the assist 
has been used previously by the buyer, 
regardless of whether it had been 
acquired or produced by him, the 
original cost of acquisition or production 
would be adjusted downward to reflect 
its use before its value could be 
determined. If the assist were leased by 
the buyer from an unrelated seller, the 
value of the assist would be the cost of 
the lease. In either case, the value of the 
assist would include transportation 
costs to the place of production. Repairs 
or modifications to an assist may 
increase its value. 

Example 1. A U.S. importer supplied 
detailed designs to the foreign producer. 
These designs were necessary to 
manufacture the merchandise. The U.S. 
importer bought the designs from an 
engineering company in the U.S. for 
submission to his foreign supplier. 

Should the appraised value of the 
merchandise include the value of the assist? 

No. design work undertaken in the U.S. is 
not to be included in dutiable value. 

Example 2. A U.S. importer supplied molds 
free of charge to the foreign shipper. The 
molds were necessary to manufacture 
merchandise for the U.S. importer. The U.S. 
importer had some of the molds 
manufactured by a U.S. company and others 
manufactured in a third country. 

Should the appraised value of the 
merchandise include the value of the molds? 

Yes. It is an addition required to be made 
to transition value. 

(e) Apportionment. The apportionment 
of the value of assists to imported 
merchandise will be made in a 
reasonable manner appropriate to the 
circumstances and in accordance with 
generally accepted accounting 
principles. The method of apportionment 
actually accepted by Customs will 
depend upon the documentation 
submitted by the importer. If the entire 
anticipated production using the assist 
is for exportation to the United States, 
the total value may be apportioned over 
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(1) the first shipment, if the importer 
wishes to pay duty on the entire value at 
once. (2) the number of units produced 
up to the time of the first shipment, or (3) 
the entire anticipated production. In 
addition to these three methods, the 
importer may request some other 
method of apportionment in accordance 
with generally accepted accounting 
principles. If the anticipated production 
is only partially for exportation to the 
United States, or if the assist is used in 
several countries, the method of 
apportionment will depend upon the 
documentation submitted by the 
importer. 

Interpretative note . An importer provides 
the producer with a mold to be used in the 
production of the imported merchandise and 
contracts to buy 10,000 units. By the time of 
arrival of the first shipment of 1,000 units, the 
producer has already produced 4,000 units. 
The importer may request Customs to 
apportion the value of the mold over 1.000, 
4,000. or 10,000 units. 

(f) Royalties or license fees. Royalties 
or license fees for patents covering 
processes to manufacture the imported 
merchandise generally will be dutiable. 
Royalties or license fees paid to third 
parties for use, in the United States, of 
copyrights and trademarks related to the 
imported merchandise generally will be 
considered selling expenses of the buyer 
and not dutiable. The dutiable status of 
royalties or license fees paid by the 
buyer will be determined in each case 
and will depend on (1) whether the 
buyer was required to pay them as a 
condition of sale of the merchandise for 
exportation to the United States, and (2) 
to whom and under what circumstances 
they were paid. Payments made by the 
buyer for the right to distribute or resell 
the imported merchandise will not be 
added to the price actually paid or 
payable for the imported merchandise if 
the payments are not a condition of the 
sale of the merchandise for exportation 
to the United States. 

Example . A foreign producer sold 
merchandise to an unrelated U.S. importer. 
The U.S. importer pays a royalty to an 
unrelated third party for the right to 
manufacture and sell a product made in part 
from the imported merchandise. The royalty 
is based on the selling price of the further- 
manufactured product in the U.S. 

Is the license fee part of the appraised 
value? No. The license fee is not a condition 
of the sale of the imported merchandise for 
export to the U.S. 

(g) Proceeds of subsequent resale. 
Additions to the price actually paid or 
payable will be made for the value of 
any part of the proceeds of any 
subsequent resale, disposal, or use of 
the imported merchandise that accrues 
directly or indirectly to the seller. 
Dividends or other payments from the 


buyer to the seller which do not relate 
directly to the imported merchandise 
will not be added to the price actually 
paid or payable. Whether any addition 
would be made will depend on the facts 
of the particular case. 

Example. A buyer contracts to import a 
new product. Not knowing whether the 
product ultimately will sell in the United 
States, the buyer agrees to pay the seller 
initially $1 per unit with an additional $1 per 
unit to be paid upon the sale of each unit in 
the United States. Assuming the resale price 
in the United States can be determined 
promptly, the transaction value of each unit 
would be $2. Otherwise, the transaction value 
could not be determined for want of sufficient 
information. 

(h) Right to reproduce. Charges for the 
right to reproduce the imported 
merchandise in the United States will 
not be added to the price actually paid 
or payable. The right to reproduce 
denotes that an idea or an original work 
is incorporated in. or reflected by, the 
imported merchandise, and the right is 
reserved to reproduce that idea or work 
in other merchandise by using the 
imported merchandise. The concept of 
the right to reproduce relates only to the 
following classes of merchandise: 
originals or copies of artistic or 
scientific works; originals or copies of 
models and industrial drawings; model 
machines and prototypes; and plant and 
animal species. 

Example . The importer purchases a 
painting. By purchasing the painting, the 
owner possesses the right to resell, lease, or 
otherwise place it on display. Absent an 
agreement to the contrary, he does not 
possess the right to reproduce copies of the 
painting. Fees paid for the right to reproduce 
the painting would not be dutiable. 

(i) Exclusions from transaction value. 
The transaction value of imported 
merchandise does not include any of the 
following, if identified separately from 
the price actually paid or payable and 
from any cost or other item referred to in 
paragraph (b) of this section: 

(1) Any reasonable cost or charge that 
is incurred for— 

(1) The construction, erection, 
assembly, or maintenance of, or the 
technical assistance provided with 
respect to, the merchandise after its 
importation into the United States: or 

(ii) The transportation of the 
merchandise after its importation. 

(2) The customs duties and other 
Federal taxes currently payable on the 
imported merchandise by reason of its 
importation, and any Federal excise tax 
on. or measured by the value of, the 
merchandise for which vendors in the 
United States ordinarily are liable. 

Example. A foreign shipper sells a piece of 
equipment to a U.S. buyer. The total contract 


price for the equipment includes technical 
assistance in the U.S. The equipment cannoi 
be purchased without the technical 
assistance, but the contract provides a 
breakdown of costs. 

Should the appraised value include the 
technical assistance? No. transaction value 
does not include any reasonable costs for 
construction, erection, assembly, 
maintenance of. or technical assistance, for 
the imported merchandise after its 
importation into the U.S.. the cost of which 
can be accurately identified as being 
separate from the price actually paid or 
payable for the merchandise to which they 
relate. 

(j) Limitations on use of transaction 
value .— (1) In general. The transaction 
value of imported merchandise will be 
the appraised value only if— 

(1) There are no restrictions on the 
disposition or use of the imported 
merchandise by the buyer, other than 
restrictions which are imposed or 
required by law. limit the geographical 
area in which the merchandise may be 
resold, or do not affect substantially the 
value of the merchandise; 

(ii) The sale of, or the price actually 
paid or payable for. the imported 
merchandise is not subject to any 
condition or consideration for which a 
value cannot be determined; 

(iii) No part of the proceeds of any 
subsequent resale, disposal, or use of 
the imported merchandise by the buyer 
will accrue directly or indirectly to the 
seller, unless an appropriate adjustment 
can be made under paragraph (b)(l)(v) 
of this section; and 

(iv) The buyer and seller are not 
related, or the buyer and seller are 
related but the transaction value is 
acceptable. 

(2) Related person transactions, (i) 
The transaction value between a related 
buyer and seller is acceptable if an 
examination of the circumstances of 
sale indicates that their relationship did 
not influence the price actually paid or 
payable, or if the transaction value of 
the imported merchandise closely 
approximates— 

(A) The transaction value of identical 
merchandise, or of similar merchandise, 
in sales to unrelated buyers in the 
United States; or 

(B) The deductive value or computed 
value of identical merchandise, or of 
similar merchandise; or 

(C) The transaction value as 
determined in sales for exportation to 
the United States to unrelated buyers of 
merchandise that is identical in all 
respects to the imported merchandise 
but was not produced in the country in 
which the imported merchandise was 
produced, except that no two sales to 
unrelated buyers may be used for 







Federal Register / Vol. 45, No. 63 / Monday. March 31. 1980 / Proposed Rules 


20921 


| comparison unless the sellers are 

unrelated; and 

(D) Each value referred to in 
paragraph (j)(2)(i) (B) and (C) of this 
section that is used for comparison 
I relates to merchandise that was 
exported to the United States at or 
about the same time as the imported 
merchandise. 

(ii) In applying the values used for 
comparison, differences with respect to 
the sales involved will be taken into 
account if based on sufficient 
information supplied by the buyer or 
otherwise available to Customs and if 
the differences relate to— 

(A) Commercial levels; 

(B) Quantity levels; 

(C) The costs, commissions, values, 
fees, and proceeds described in 
paragraph (b) of this section; and 

(D) The costs incurred by the seller in 
sales in which the seller and the buyer 
are not related that are not incurred by 
the seller in sales in which the seller and 
the buyer are related. 

(k) Restrictions and conditions on 
sole. (1) A restriction placed on the 
buyer of imported merchandise that 
does not affect substantially its value 
will not prevent transaction value from 
being accepted as the appraised value. 

Interpretative note. A seller requires a 
buyer of automobiles not to sell or exhibit 
them before a fixed date that represents the 
beginning of a model year. 

(2) The transaction value will not be 
accepted as the appraised value if the 
sale of, or the price actually paid or 
payable for, the merchandise is subject 
to a condition or consideration for 
which a value cannot be determined. 

Interpretative note 1. The seller establishes 
the price of the imported merchandise on 
condition that the buyer also will buy other 
merchandise in specified quantities. 

Interpretative note 2. The price of the 
imported merchandise is dependent upon the 
price or prices at which the buyer of the 
merchandise sells other merchandise to the 
seller of the merchandise. 

Interpretative note 3. The price of the 
imported merchandise is established on the 
basis of a form of payment extraneous to the 
merchandise, such as where the merchandise 
is to be further processed by the buyer, and 
has been provided by the seller on condition 
that he will receive a specified quantity of the 
finished merchandise. 

(l) Related buyer and seller. —(1) 
Validation of transaction. The district 
director shall not disregard a 
transaction value solely because the 
buyer and seller are related. There will 
be related person transactions in which 
validation of the transaction value, 
using the procedures contained in 

§ 152.103(j)(2), may not be necessary. 


Interpretative note 1 . Customs may have 
previously examined the relationship or may 
already have sufficient detailed information 
concerning the buyer and seller to be 
satisfied that the relationship did not 
influence the price actually paid or payable. 

In such case, if Customs has no doubts about 
the acceptability of the price, the price will be 
accepted without requesting further 
information from the importer. If Customs 
does have doubts about the acceptability of 
the price and is unable to accept the 
transaction value without further inquiry, the 
importer will be given an opportunity to 
supply such further detailed information as 
may be necessary to enable Customs to 
examine the circumstances of the sale. In this 
context. Customs will examine relevant 
aspects of the transaction, including the way 
in which the buyer and seller organize their 
commercial relations and the way in which 
the price in question was arrived at in order 
to determine whether the relationship 
influenced the price. 

Interpretative note 2. If it is shown that the 
buyer and seller, although related, buy from 
and sell to each other as if they were not 
related, this will demonstrate that the price 
has not been influenced by the relationship, 
and the transaction value will be accepted. If 
the price has been settled in a manner 
consistent with the normal pricing practices 
of the industry in question, or with the way 
the seller settles prices for sales to buyers 
who are not related to him. this will 
demonstrate that the price has not been 
influenced by the relationship. 

Interpretative note 3. If it is shown that the 
price is adequate to ensure recovery of all 
costs plus a profit which is equivalent to the 
firm's overall profit realized over a 
representative period of time (e.g.. on an 
annual basis) in sales of merchandise of the 
same class or kind, this would demonstrate 
that the price had not been influenced. 

Example. A foreign seller sells 
merchandise to a related U.S. importer. The 
foreign seller does not sell identical 
merchandise or similar merchandise to any 
unrelated parties. The transaction between 
the foreign seller and the U.S. importer is 
determined by Customs to be unaffected by 
the relationship. Similar merchandise is being 
sold at a higher price, which includes a higher 
percentage for profit and general expenses. 

How should the merchandise be appraised? 

Transaction value based on the price 
actually paid or payable. A transaction value 
between a related buyer and seller is 
acceptable if the relationship did not affect 
the price actually paid or payable. 

(2) Test values, (i) The importer or the 
buyer may demonstrate that the 
transaction value in a related person 
transaction is acceptable by showing 
that the value “closely approximates'* 
any one of the test values provided in 
§ 152.103(j)(2)(i). The factors that will be 
examined to determine if the transaction 
value closely approximates a test value 
are: 

(A) The nature of the imported 
merchandise and the industry, 

(B) The season in which the 
merchandise is imported, 


(C) Whether the difference in value is 
commercially significant, and 

(D) Whether the difference in value is 
attributable to internal transport costs in 
the country of exportation. 

(ii) Because these factors may vary. 
Customs will not be able to apply a 
uniform standard, such as a fixed 
percentage, in each case. A small 
difference in value in a case involving 
one type of imported merchandise may 
be unacceptable, although a large 
difference in a case involving another 
type may be acceptable, in determining 
if the transaction value closely 
approximates any of the test values. 
Customs will be consistent in 
determining if one value “closely 
approximates” another value. The same 
approach will be taken if Customs 
considers a transaction value that is 
higher than any of the enumerated test 
values as will be taken if the transaction 
value is lower than any of the test 
values. 

Example. In applying any of the test values, 
if the transaction value in the sale under 
consideration is rejected because 95 does not 
closely approximate 100. then a transaction 
value for the sale of the same merchandise at 
105 occurring at or about the same time 
likewise would have to be rejected. Similarly, 
if 103 were considered to closely approximate 
100. a transaction value of 97 likewise would 
closely approximate 100. 

(iii) If one of the test values provided 
in $ 152.103(j)(2)(i) has been found to be 
appropriate, the district director shall 
not seek to determine if the relationship 
between the buyer and seller influenced 
the price. If the district director already 
has sufficient information to be 
satisfied, without further detailed 
inquires, that one of the test values is 
appropriate, he shall not require the 
importer to demonstrate that the test 
value if appropriate. 

(m) Rejection of transaction value . 
When Customs has grounds for rejecting 
the transaction value declared by an 
importer and that rejection increases the 
duty liability, the district director shall 
inform the importer of the grounds for 
the rejection. The importer will be 
afforded 20 days to respond in writing to 
the district director if in disagreement. 
This procedure will not affect or replace 
the administrative ruling procedures 
contained in Part 177 of this chapter, or 
any other Customs procedures. 

S 152.104 Transaction value of identical 
merchandise and similar merchandise. 

(a) General. The transaction value of 
identical merchandise, or of similar 
merchandise, is the transaction value 
(acceptable as the appraised value 
under § 152.103 but adjusted under 
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paragraph (e) of this section) of 
imported merchandise that is— 

(1) With respect to the merchandise 
being appraised either identical 
merchandise, or similar merchandise; 
and 

(2) Exported to the United States at or 
about the time that the merchandise 
being appraised is exported to the 
United States. 

(b) Identical merchandise. Minor 
differences in appearance will not 
preclude otherwise conforming 
merchandise from being considered 
“identical”. See § 152.102(d). 

(c) Similar merchandise. The quality 
of the merchandise, its reputation, and 
the existence of a trademark will be 
factors considered to determine whether 
merchandise is “similar”. See 

5 152.102(i). 

(d) Commercial level and quantity. 
Transaction values determined under 
this section will be based on sales of 
identical merchandise, or similar 
merchandise, at the same commercial 
level and in substantially the same 
quantity as the sales of the merchandise 
being appraised. If no such sale is found, 
sales of identical merchandise, or 
similar merchandise, at either a different 
commercial level or in different 
quantities, or both, will be used, but 
adjusted to take account of that 
difference. Any adjustment made under 
this section will be based on “sufficient 
information”. See section 152.102(j). If in 
applying this section to any 
merchandise, two or more transaction 
values for identical merchandise, or for 
similar merchandise, are determined, 
the merchandise will be appraised on 
the basis of the lower or lowest of those 
values. 

(e) Adjustments. Adjustments for 
identical merchandise, or similar 
merchandise, because of different 
commercial levels or quantities, or both, 
whether leading to an increase or 
decrease in the value, will be made only 
on the basis of sufficient information; 
e.g., valid price lists containing prices 
referring to different levels or quantities. 

Interpretative note. If the imported 
merchandise being valued consists of a 
shipment of 10 units and the only identical 
imported merchandise for which a 
transaction value exists involved a sale of 
500 units, and it is recognized that the seller 
grants quantity discounts, the required 
adjustment may be accomplished by 
resorting to the seller’s price list and using 
that price applicable to a sale of 10 units. 

This does not require that a sale had to have 
been made in quantities of 10 as long as the 
price list has been established as being bona 
fide through sales at other quantities. In the 
absence of such an objective measure, 
however, the determination of a customs 
value under the provisions for transaction 


value of identical or similar merchandise is 
not appropriate. 

§ 152.105 Deductive value. 

(a) Merchandise concerned. For the 
purposes of deductive value, 
“merchandise concerned” means the 
merchandise being appraised, identical 
merchandise, or similar merchandise. 

(b) Merchandise of the same class or 
kind. For the purposes of deductive 
value, “merchandise of the same class 
or kind” includes merchandise imported 
from the same country as well as other 
countries as the merchandise being 
appraised. 

(c) Prices. The deductive value of the 
merchandise being appraised is 
whichever of the following prices (as 
adjusted under paragraph (d) of this 
section) is appropriate depending upon 
when and in what condition the 
merchandise concerned is sold in the 
United States: 

(1) If the merchandise concerned is 
sold in the condition as imported at or 
about the date of importation of the 
merchandise being appraised, the price 
is the unit price at which the 
merchandise concerned is sold in the 
greatest aggregate quantity at or about 
such date. 

(2) If the merchandise concerned i9 
sold in the condition as imported but not 
sold at or about the date of importation 
of the merchandise being appraised, the 
price is the unit price at which the 
merchandise concerned is sold in the 
greatest aggregate quantity after the 
date of importation of the merchandise 
being appriased but before the close of 
the 90th day after the date of such 
importation. 

(3) If the merchandise concerned was 
not sold in the condition as imported 
and not sold before the close of the 90th 
day after the date of importation of the 
merchandise being appraised, the price 
is the unit price at which the 
merchandise being appriased. after 
further processing, is sold in the greatest 
aggregate quantity before the 180th day 
after the date of such importation. This 
provision will apply to appraisement of 
merchandise only if the importer so 
elects at the time of filing the entry 
summary. 

(d) Deductions from price. The price 
determined under paragraph (c) of this 
section will be reduced by an amount 
equal to— 

(1) Any commission usually paid or 
agreed to be paid, or the addition 
usually made for profit and general 
expenses, in connection with sales in 
the United States of imported 
merchandise that is of the same class or 
kind, regardless of the country of 


exporation. as the merchandise 
concerned; 

(2) The actual costs and associated 
costs of transportation and insurance 
incurred with respect to international 
shipments of the merchandise concerned 
from the country of exportation to the 
United States; 

(3) The usual costs and associated 
costs of transportation and insurance 
incurred with respect to shipments of 
the merchandise concerned from the 
place of importation to the place of 
delivery in the United States, if those 
costs are not included as a general 
expense under paragraph (d)(1) of this 
section; 

(4) The customs duties and other 
Federal taxes currently payable on the 
merchandise concerned by reason of its 
importation, and any Federal excise tax 
on, or measured by the value of, the 
merchandise for which vendors in the 
United States ordinarily are liable; and 

(5) But only in the case of price 
determined under paragraph (c)(3) of 
this section, the value added by the 
processing of the merchandise after 
importation to the extent that the value 
is based on sufficient information 
relating to the cost of that processing. 

(e) Profit and general expenses; 
special rules. (1) The deduction made 
for profit and general expenses (taken 
as a whole) will be based upon the 
importer’s profit and general expenses, 
unless the profit and general expenses 
are inconsistent with those reflected in 
sales in the United States of imported 
merchandise of the same class or kind 
from all countries, in which case the 
deduction will be based on the usual 
profit and general expenses reflected in 
those sales, as determined from 
sufficient information. Any State or 
local tax imposed on the importer with 
respect to the sale of imported 
merchandise will be treated as a general 
expense. 

(2) In determining deductions for 
commissions and usual profit and 
general expenses, sales in the United 
States of the narrowest group or range 
of imported merchandise of the same 
class or kind, including the merchandise 
being appraised, for which sufficient 
information can be provided, will be 
examined. 

(f) Packing costs. The price 
determined under subsection (c) will be 
increased, but only to the extent that the 
costs are not otherwise included, by an 
amount equal to the packing costs 
incurred by the importer or the buyer 
with respect to the merchandise 
concerned. 

(g) Assists. For purposes of 
determining deductive value, any sale to 
a person who supplies any assist for use 
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in connection with the production or 
sale for export of the merchandise 
concerned will be disregarded. 

(h) Unit price in greatest aggregate 
quantity . The unit price will be 
established after a sufficient number of 
units have been sold to an unrelated 
person. The unit price to be used when 
the units have been sold in different 
quantities will be that at which the total 
volume sold is greater than the total 
volume sold at any other unit price. 

Interpretative note 1. Merchandise is sold 
to an unrelated person from a price list which 
grants favorable unit prices for purchases 
made in larger quantities: 


Safe quantity 

Unit 

prtce 

Number ot sales 

Total 
'quantity 
sold at 
each 
price 

1-10 unAs — 

$100 

10 sales ot 5 units- 

5 sales ol 3 units. 

65 

11-25 units 

$95 5 sales of 11 units. 

55 

over 25 units— 

$90 

1 sale ol 30 units. 

1 sale ot 50 units. 

80 


The greatest number of units sold at a price 
is 80; therefore, the unit price in the greatest 
aggregate quantity is $90. 

Interpretative note 2'. Two sales to 
unrelated persons occur in the first sale, 500 
units are sold at a price of $95 each: in the 
second sale. 400 units are sold at a price of 
$90 each. In this example, the greatest 
number of units sold at a particular price is 
500; therefore, the unit price in the greatest 
aggregate quantity is $95. 

Interpretative note 3. Various quantities 
are sold to unrelated persons at various 
prices: 

(a) Sales 


Sab quantity 

Untpnce 

40 units...-- Tri 

__ $100 

30 units .. 

$90 

15 units 

$100 

60 units......... 

_ $95 

25 units . , 

$105 

35 units 

$90 

5 until. 

. $100 


(b) Totals 



Total quantity sold 


Unit price 

65. ..... <c on 

50. 


$95 

60. 


$100 

25.. 




$105 

_ 




In this example, the greatest number of 
units sold at a particular price is 65; therefore, 
the unit price in the greatest aggregate 

quantity is $90. 

(i) Further processing. —(1) Quantified 
data. If merchandise has undergone 
further processing after its importation 
into the United States and the importer 
elects the method specified in paragraph 
(c)(3) of this section, deductions made 
for the value added by that processing 
will be based on objective and 


quantifiable data relating to the cost of 
the work performed. Accepted industry 
formulas, recipes, methods of 
construction, and other industry 
practices would form the basis for the 
deduction. That deduction also will 
reflect amounts for spoilage, waste, or 
scrap derived from the further 
processing. 

(2) Loss of identity. If the imported 
merchandise loses its identity as a result 
of further processing, the method 
specified in paragraph (c)(3) of this 
section will not be applicable unless the 
value added by the processing can be 
determined accurately without 
unreasonable difficulty for either 
importers or Customs. If the imported 
merchandise maintains its identity but 
forms a minor element of the 
merchandise sold in the United States, 
the use of paragraph (c)(3) of this 
section will be unjustified. The district 
director shall review each case 
involving these issues on its merits. 

Example. A foreign shipper sells 
merchandise to a related U.S. importer. The 
foreign shipper does not sell to any unrelated 
person. The transaction between the foreign 
shipper and the U.S. importer is determined 
to have been affected by the relationship. 
There is no identical or similar merchandise 
from the same country of production. The 
U.S. importer further processes the product 
and sells the finished product to an unrelated 
buyer in the U.S. within 180 days of the date 
of importation. No assists from the unrelated 
U.S. buyer are involved, and the type of 
processing involved can be accurately costed. 

How should the merchandise be appraised? 

The merchandise should be appraised 
under deductive value with allowances for 
profit and general expenses, freight and 
insurance, duties and taxes, and the cost of 
processing. * 

§ 152.106 Computed value. 

(a) Elements. The computed value of 
imported merchandise is the sum of— 

(1) The cost or value of the materials 
and the fabrication and other processing 
of any kind employed in the production 
of the imported merchandise; 

(2) An amount for profit and general 
expenses equal to that usually reflected 
in sales of merchandise of the same 
class or kind as the imported 
merchandise that are made by the 
producers in the country of exportation 
for export to the United States; 

(3) Any assist if its value is not 
included under paragraph (a) (1) or (2) of 
this section; and 

(4) The packing costs. 

(b) Special rules. (1) The cost or value 
of materials under paragraph (a)(1) of 
this section will not include the amount 
of any internal tax imposed by the 
country of exportation that is directly 
applicable to the materials or their 


disposition if the tax is remitted or 
refunded upon the exportation of the 
merchandise in the production of which 
the materials were used. 

(2) The amount for profit and general 
expenses under paragraph (a)(2) of this 
section will be based upon the 
producer’s profit and general expenses, 
unless the producer's profit and general 
expenses are inconsistent with those 
usually reflected in sales of merchandise 
of the same class or kind as the 
imported merchandise that are made by 
producers in the country of exportation 
for export to the United States. In that 
case, the amount under paragraph (a)(2) 
of this section will be based on the usual 
profit and general expenses of such 
producers in those sales, as determined 
from "sufficient information". See 
§ 152.102(j). 

(c) Profit and general expenses. The 
amount for profit and general expenses 
will be taken as a whole. If the 
producer’s profit figure is low and 
general expenses high, those figures 
taken together nevertheless may be 
consistent with those usually reflected 
in sales of imported merchandise of the 
same class or kind. 

Interpretative note 1. A product is 
introduced into the United States, and the 
producer accepts either no profit or a low 
profit to offset the high general expenses 
required to introduce the product into this 
market. If the producer can demonstrate that 
there is a low profit on sales of the imported 
merchandise because of peculiar commercial 
circumstances, the actual profit figures will 
be accepted provided the producer has valid 
commercial reasons to justify them and his 
pricing policy reflects the usual pricing 
policies in the industry. 

Interpretative note 2. Producers have been 
forced to lower prices temporarily because of 
an unforeseeable drop in demand, or they sell 
merchandise to complement a range of 
merchandise being produced in the United 
States and accept a low profit to maintain 
competitiveness. If the producer's own figures 
for profit and general expenses are not 
consistent with those usually reflected in 
sales of merchandise of the same class or 
kind as the merchandise being valued which 
are made in the country of exportation for 
export to the United States, the amount for 
profit and general expenses will be based 
upon reliable and quantifiable information 
other than that supplied by or on behalf of 
the producer of the merchandise. 

(d) Assists and packing costs. 
Computed value also will include an 
amount equal to the apportioned value 
of any assists used in the production of 
the imported merchandise and the 
packing costs for the imported 
merchandise. The value of any 
engineering, development, artwork, 
design work, and plans and sketches 
undertaken in the United States will be 
included in computed value only to the 
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extent that their value has been charged 
to the producer. Depending on the 
producer’s method of accounting, the 
value of assists may be included 
(duplicated) in the producer’s cost of 
materials, fabrication, and other 
processing, or in the general expenses. If 
duplication occurs, a separate amount 
for the value of the assists will not be 
added to the other elements as it is not 
intended that any component of 
computed value be included twice. 

(ej Merchandise of same class or 
kind. Sales for export to the United 
States of the narrowest group or range 
of imported merchandise, including the 
merchandise being appraised, will be 
examined to determine usual profit and 
general expenses. For the purpose of 
computed value, merchandise of the 
same class or kind must be from the 
same country as the merchandise being 
appraised. 

Example. A foreign shipper sells 
merchandise to a related U.S. importer. The 
foreign shipper does not sell to any unrelated 
persons. The transaction between the foreign 
shipper and the U.S. importer is determined 
to have been affected by the relationship. 
There is no identical or similar merchandise 
from the same country of production. The 
U.S. importer further processes the product 
and sells the finished product to an unrelated 
buyer in the U.S. within 180 days of the date 
of importation. No assists from the unrelated 
U.S. buyer are involved, and the type of 
processing involved can be accurately costed. 
The U.S. importer has requested that the 
shipment be appraised under computed 
value. The profit and general expenses figure 
for the same class or kind of merchandise in 
the country of exportation for export to the 
U.S. is known. 

How should the merchandise be appraised? 

The merchandise should be appraised 
under computed value, using the company’s 
profit and general expenses if not 
inconsistent with those usually reflected in 
sales of merchandise of the same class or 
kind. 

(f) Availability of information. (1) It 
will be presumed that the computed 
value of the imported merchandise 
cannot be determined if— 

(1) The importer is unable to provide 
required computed value information 
within a reasonable time, and/or 

(ii) The foreign producer refuses to 
provide, or is legally prevented from 
providing, that information. 

(2) If information other than that 
supplied by or on behalf of the producer 
is used to determine computed value, 
the district director shall inform the 
importer, upon written request, of 

(1) The source of the information, 

(ii) The data used, and 

(iii) The calculation based upon the 
specified data if not contrary to 
domestic law regarding disclosure of 
information. See also 5 152.101(d). 


$ 152.107 Value if other values cannot be 
determined or used. 

(a) Reasonable adjustments. If the 
value of imported merchandise cannot 
be determined or otherwise used for the 
purposes of this subpart, the imported 
merchandise will be appraised on the 
basis of a value derived from the 
methods set forth in § 5 152.103 through 
152.106, reasonably adjusted to the 
extent necessary to arrive at a value. 
Only information available in the United 
States will be used. 

(b) Identical merchandise or similar 
merchandise. The requirement that 
identical merchandise, or similar 
merchandise, should be exported at or 
about the same time of exportation as 
the merchandise being appraised may 
be interpreted flexibly. Identical 
merchandise, or similar merchandise, 
produced in any country other than the 
country of exportation or production of 
the merchandise being appraised may 
be the basis for customs valuation. 
Customs values of identical 
merchandise, or similar merchandise, 
already determined on the basis of 
deductive value or computed value may 
be used. 

(c) Deductive value. The ”90 days’* 
requirement for the sale of merchandise 
referred to in § 152.105(c) may be 
administered flexibly. 

{ 152.108 Unacceptable bases of 
appraisement 

For the purposes of this subpart 
imported merchandise may not be 
appraised on the basis of— 

(1) The selling price in the United 
States of merchandise produced in the 
United States; 

(2) A system that provides for the 
appraisement of imported merchandise 
at the higher of two alternative values; 

(3) The price of merchandise in the 
domestic market of the country of 
exportation: 

(4) A cost of production, other than a 
value determined under § 152.106 for 
merchandise that is identical 
merchandise, or similar merchandise, to 
the merchandise being appraised; 

(5) The price of merchandise for 
export to a country other than the 
United States; 

(6) Minimum values for appraisement; 
or 

(7) Arbitrary or fictitious values. 

R. E. Chasen. 

Commissioner of Customs. 

Approved: March 20,1980. 
lohn P. Simpson, 

Acting Assistant Secretary of the Treasury. 

|FR Doc 80-0647 Filed 3-28-00; 8:45 um| 

BILLING CODE 4810-22-M 


DEPARTMENT OF STATE 

22 CFR Parts 121,122, 123, 124, 125, 
126, 127,128, and 161 

[Docket No. SD-152] 

Improving Government Regulations; 
Semiannual Agenda of Regulations 

AGENCY: Department of State. 
action: Publication of semiannual 
agenda of regulations (Improving 
Government Regulations). 

summary: As required by section 2(a) of 
Executive Order No. 12044, Improving 
Government Regulations, the second 
semiannual agenda of regulations is set 
forth below. The first semiannual 
agenda was published in May (44 FR 
28000). 

FOR FURTHER INFORMATION CONTACT: 

K. E. Malmborg, Assistant Legal Adviser 
for Management, Department of State, 
Room 4427A. 2201 C Street, NW.. 
Washington, D.C. 20520, telephone ( 202 ) 
632-2350. 

Semiannual Agenda of Regulations 

One significant regulation expected to 
be developed by the Department of 
State, prior to publication of the next 
semiannual agenda, will be the 
regulations on International Traffic in 
Arms, Subchapter M. Parts 121 through 
128 and Part 130 of Title 22. Code of 
Federal Regulations. 

A number of significant changes and 
additions to these regulations have been 
made in recent years. The authority is 
found in 22 U.S.C. 2778 and 2779. 
Development of the regulations is now 
substantially complete; when finally 
completed a notice of proposed 
rulemaking will be published in the 
Federal Register for public comment. 

Another significant regulation in 
advanced stages of issuance will 
implement the National Environmental 
Policy Act. 42 U.S.C. 4321 et seq., and 
Executive Order 11991. These 
regulations were published for public 
comment on November 21,1979 (44 FR 
66838); revisions of the proposed 
regulations are substantially complete 
and the final regulations will be 
published in the near future. The 
Department has also published notice of 
its procedures, prepared pursuant to 
Executive Order 12114, relating to 
assessment of environmental impacts 
abroad of Department actions (44 FR 
67004). 

The point of contact for the first 
regulation in the Department is Mr. 
William B. Robinson, Director. Office of 
Munitions Control, Department of State 
(mailing address) 2201 C Street, NW.. 
Washington, D.C. 20520, telephone (202) 
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235-9755. For the second regulation, 
contact Mr. William H. Mansfield. 

Office of Environment and Health, 
Department of State, 2201 C Street, NW„ 
Washington, D.C. 20520, telephone (202) 
632-9266. 

The Department plans to publish its 
next semiannual agenda in November 

1980. 

For the Secretary of State. 

Dated: March 20,1980. 

Ben Read, 

Under Secretary of State for Management. 

|FR Doc 80-9030 Filtd 3-28-00. 8:45 am) 

BILLING CODE 4710-00-41 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Federal Housing Commissioner- 
Office of Assistant Secretary for 

Housing 

24 CFR Parts 203, 213, 221, 227, 234, 

235 

(Docket No. R-80-790] 

Transmittal of Interim Rule to 

Congress 

agency: Department of Housing and 
Urban Development 
action: Notice of transmittal of interim 
rule to Congress under Section 7(o) of 
the Department of HUD Act. 

summary: Recently enacted legislation 
authorizes Congress to review certain 
HUD rules for fifteen (15) calendar days 
of continuous session of Congress prior 
to each such rule's publication in the 
Federal Register. This Notice lists and 
summarizes for public information an 
interim rule which the Secretary is 
submitting to Congress for such review. 
FOR FURTHER INFORMATION CONTACT: 
Burton Bloomberg, Director, Office of 
Regulations, Office of General Counsel, 
451 7th Street S.W., Washington, D.C. 
20410, (202) 755-6207. 

SUPPLEMENTARY INFORMATION: 
Concurrently with issuance of this 
Notice, the Secretary is forwarding to 
the Chairmen and Ranking Minority 
Members of both the Senate Banking, 
Housing, and Urban Affairs Committee 
and the House Banking, Finance and 
Urban Affairs Committee the following 
rulemaking document: 24 CFR Parts 203, 
213, 221, 227, 234 and 235— Mutual 
Mortgage Insurance and Insured Home 
Improvement Loans Relating to 
Amortization Periods. 

This interim rule would amend certain 
sections of 24 CFR to remove the 
requirement of amortization of 
mortgages at five-year intervals. This 
amendment would allow financing of 


insured mortgages with bonds and other 
types of Financing having irregular 
maturities. 

(Section 7(o) of the Department of HUD Act. 
42 U.S.C. 3535(o), Section 324 of the Housing 
and Community Development Amendments 
of 1978) 

Issued at Washington, D.C.. March 24.1980 
Moon Landrieu, 

Secretory. Department of Housing and Urban 
Development . 

|FR Doc. 80-9637 Filed 9-28-80: 8:45 am) 

BILLING COOE 4210-01-41 


Office of the Secretary 

24 CFR Part 3280 

(Docket No. R-80-789] 

Notice of Transmittal of Proposed 
Interpretative Bulletin to Congress 

agency: Department of Housing and 
Urban Development. 
action: Notice of transmittal of 
proposed interpretative bulletin to 
Congress under Section 7(o) of the 
Department of HUD Act. 

summary: Recently enacted legislation 
authorizes Congress to review certain 
HUD rules for fifteen (15) calendar days 
of continuous session of Congress prior 
to each such rule's publication in the 
Federal Register. This Notice lists and 
summarizes for public information a 
proposed interepretative bulletin which 
the Secretary is submitting to Congress 
for such review. This interpretative 
bulletin is not listed in the Department’s 
semiannual agenda of significant rules, 
published pursuant to Executive Order 
12044. 

FOR FURTHER INFORMATION CONTACT: 

Burton Bloomberg, Director. Office of 
Regulations Office of General Counsel. 
451 7th Street. S.W., Washington, D.C 
20410 (202) 755-6207. 

SUPPLEMENTARY INFORMATION: 
Concurrently with issuance of this 
Notice, the Secretary is forwarding to 
the Chairmen and Ranking Minority 
Members of both the Senate Banking, 
Housing and Urban Affairs Committee 
and the House Banking. Finance and 
Urban Affairs Committee the following 
rulemaking document: Interpretative 
Bulletin—24 CFR Section 3280.808(n)— 
"Substantial Brace". 

This interpretative bulletin would 
permit mobile homes manufacturers to 
use certain braces to support electrical 
outlet boxes, even though such braces 
do not conform to the design 
requirements contained in the National 
Electrical Code. The braces and their 
fastening mechanisms must be capable 
of withstanding a 50-pound force level, 


as specified by Underwriters 
Laboratories. 

(Section 7(o) of the Department of HUD Act, 
42 U.S.C. 3535(o). Section 324 of the Housing 
and Community Development Amendments 
of 1978) 

Issued at Washington, D.C., March 24,1980. 
Moon Landrieu, 

Secretary. Department of Housing and Urban 
Development 

(FR Doc. 80-9638 Filed 3-28-80.8:43 «rn| 

BILLING COOC 421<W) 1-41 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Part 1 
[LR-183-78) 

Regulated Investment Companies and 
Real Estate Investment Trusts 

agency: Internal Revenue Service, 
Treasury. 

action: Notice of proposed rulemaking 

summary: This document contains 
proposed regulations relating to 
deficiency dividends paid by certain 
regulated investment companies (RJCs) 
and real estate investment trusts 
(REITs). Changes to the applicable tax 
law were made by the Tax Reform Act 
of 1976 and by the Revenue Act of 1978. 
A RIC and REIT whose income is 
adjusted by a determination will be 
affected by the proposed regulations. 
DATES: Written comments and requests 
for a public hearing must be delivered or 
mailed by May 27.1980 
address: Send comments and requests 
for a public hearing to Commissioner of 
Internal Revenue, Attention: CC:LR:T 
(LR-183-78), Washington, D.C. 20224. 
FOR FURTHER INFORMATION CONTACT: 
Charles M. Whedbee of the Legislation 
and Regulations Division, Office of the 
Chief Counsel. Internal Revenue 
Service, 1111 Constitution Ave., NW. t 
Washington, D.C. 20224, Attention 
CC:LR:T (202-566-3458, not a toll-free 
call). 

SUPPLEMENTARY INFORMATION: 
Background 

This document contains proposed 
amendments to the Income Tax 
Regulations (26 CFR Part 1) under 
section 860 of the Internal Revenue 
Code, which relates to deficiency 
dividends of RICs and REITs. Section 
1601 of the Tax Reform Act of 1976 (Pub. 
L. 94-455, 90 Stat. 1742) added a new 
section 859 to the Code, this section 
established a procedure by which a 
REIT could be relieved from the 
payment of a deficiency in (or be 
allowed a credit or refund with respect 
to) certain income taxes that are 
















20926 


Federal Register / Vol. 45, No. 63 / Monday, March 31, 1980 / Proposed Rules 


determined by taking into account the 
deduction for dividends paid. This 
procedure allows an additional 
deduction for dividends paid by a REIT 
after a determination with respect to its 
Income tax liability. Subject to certain 
limitations, the deficiency dividend is 
included in the deduction for dividends 
paid for the taxable year to which the 
determination applies. A REIT that pays 
a deficiency dividend is subject to 
interest and penalties determined with 
respect to the amount of the deduction 
allowed. Section 859 applied to 
determinations with respect to REITs 
after October 4.1976. 

Section 362 of the Revenue Act of 1978 
(Pub. L. 95-600, 92 Stat. 2848) extended 
the privilege of paying deficiency 
dividends to RICs, effective with respect 
to determinations after November 6, 
1978. The 1978 Act also consolidated the 
deficiency dividend provisions for both 
RICs and REITs into new section 860 of 
the Code. 

The proposed regulations provide 
rules for applying the deficiency 
dividend procedure for both RICs and 
REITs. 

Prior Proposed Regulations 

On July 7,1978, the Federal Register 
(43 FR 29316) published proposed 
regulations relating to the taxation of 
REITs and their shareholders to reflect 
the extensive changes made to the REIT 
provisions of the Code by the 1976 Act, 
and to add or modify other regulations 
applicable to REITs. These proposed 
regulations include rules for the 
deficiency dividend procedure for REITs 
under section 859 of the Code, as 
enacted by the 1976 Act. In general, the 
proposed regulations in this document 
are the same in substance as the 
proposed rules relating to deficiency 
dividends published on July 7,1978, 
except that RICs are included and there 
are stylistic improvements. 

The only substantive additions to the 
regulations as proposed on July 7,1978. 
relate primarily to RICs. The first 
addition relates primarily to a RIC that 
has interest income excludable from 
gross income. In general, under section 
852(a)(1)(B) a RIC which has interest 
income exempt under section 103(a)(1) 
of the Code must distribute dividends 
which equal or exceed 90 percent of the 
excess of the exempt interest over 
certain nondeductible expenses related 
to that interest. However, in order for a 
RIC to pay a deficiency dividend, 
section 860 (d)(1) requires that there 
must be either (1) an increase in its 
investment company taxable income 
(determined without the dividends paid 
deduction), (2) and increase in its 
undistributed net capital gain, or (3) a 


decrease in its deduction for dividends 
paid. Since an increase in tax exempt 
interest does not come within any of 
these categories, the proposed 
regulations provide that such an 
increase does not afford the RIC the 
opportunity to pay a deficiency 
dividend. This result obtains 
notwithstanding that the increase may 
result in the RIC’s disqualification. 

The second addition relates to certain 
reporting requirements in 9 1.852-4(c)(2) 
that apply when a RIC pays a capital 
gain dividend to a shareholder of record 
who is a nominee acting as a custodian 
of a unit investment trust (as defined in 
section 851(f)(1)). the timing of these 
reporting requirements is keyed to the 
45th day following the close of the RIC’s 
taxable year, which is generally the last 
date under section 852(b)(3)(C) that a 
RIC may designate a dividend as a 
capital gain dividend. Under the 
amendments made by the 1978 Act. 
However, if a determination results in 
an increase in the RIC’s undistributed 
net capital gain, the designation with 
respect to such increase may be made 
during the 120-day period following the 
date of the determination. Accordingly, 
in the case of a capital gain dividend 
designation made during the 120-day 
period following a determination 
pursuant to the change made by the 1978 
Act, the reporting requirements are 
extended. The extension in effect treats 
the 120-day period as the 45-day period 
following the close of the RIC’s taxable 
year. Thus, for example under the 
proposed extension, certain notices 
generally due by the 55th day after the 
close of the RIC's taxable year would be 
due by the 130th day following the 
determination. 

Also, this document does not include 
rules regarding the effect of deficiency 
dividends on the amount of the WIN 
credit and jobs credit allowed by 
sections 40 and 44B of the Code. The 
effect of deficiency dividends on the 
amount of those credits will be 
addressed in regulations issued to 
implement those sections. 

Authority 

The regulations are to be issued under 
the authority contained in the following 
Code sections: section 859 (c)(3) and (e) 
(as in effect before enactment of the 
Revenue Act of 1978) (90 Stat. 1743,1744; 
26 U.S.C. 859 (c)(3) and (e)); section 860 
(e)(3) and (g) (92 Stat. 2849, 2850; 26 
U.S.C. 860 (e)(3) and (g)); 7805 (68A Stat. 
917, 26 U.S.C. 7805). 

Drafting Information 

The principal author of these 
proposed regulations is Charles M. 
Whedbee of the Legislation and 


Regulations Division. Office of Chief 
Counsel. Internal Revenue Service. 
However, personnel from other offices 
of the Internal Revenue Service and 
Treasury Department participated in 
developing the regulations, both on 
matters of substance and style. 

Proposed amendments to the regulation 

The proposed amendments to 26 CFR 
Part 1 are as follows: 

Paragraph 1. Section 1.46—4(b)(2) is 
amended by adding three new sentences 
after the second sentence, to read as set 
forth below. 

9 1.46-4 Limitations with respect to 
certain persons. 

* * • « * 

(b) Regulated investment companies 
and real estate investment trusts. # # • 

(2) * * * In the case of a taxable year 
ending after October 4.1976, real estate 
investment trust taxable income, for 
purposes of section 46(e) and this 
paragraph, is determined by excluding 
any net capital gain, and by computing 
the deduction for dividends paid without 
regard to capital gains dividends (as 
defined in section 857(b)(3)(C)). The 
amount of the deduction for dividends 
paid includes the amount of deficiency 
dividends (other than capital gains 
deficiency dividends) taken into account 
in computing investment company 
taxable income or real estate investment 
trust taxable income for the taxable 
year. See section 860(f) for the definition 
of deficiency dividends. * * * 

* * * * * 

Par. 2. Section 1.316(d) is amended by 
adding a new example (7) at the end 
thereof, to read as follows: 

§ 1.316-1 Dividends. 

• • * • * 

(d) * • * 

Example (7). In 1979. a deficiency of $48,000 
in the tax on real estate investment trust 
taxable income is established against 
corporation R for the taxable year 1977, 
based on an increase in real estate 
investment trust taxable income of $100,000. 
Corporation R complied with the provisions 
of section 860 and in December, 1979. 
distributed to its stockholders $100,000 which 
qualified as “deficiency dividends" under 
section 860. The distribution of $100,000 is a 
taxable dividend. It is immaterial whether 
corporation R is a real estate investment trust 
for.the taxable year 1979 or whether it had 
accumulated or current earnings and profits 
in 1979. See section 316(b)(3). 

Par. 3. A new § 1.381(c)(25) is added 
after 9 1.381(c)-(24), to read as follows: 

9 l.381(c)(25)-1 Deficiency dividend of a 
qualified investment entity. 

(a) Carryover requirement. If a 
distributor or transferor corporation in a 
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transaction to which section 381(a) 
applies— 

(1) Is a qualified investment entity 
(within the meaning of section 860(b)) 
for any taxable year ending on or before 
the date of distribution or transfer, and 

(2) A determination (as defined in 
section 860(e)) establishes that it is 
liable for additional tax imposed by 
sections 11(a), 56(a), 852(b), 857(b)(1) or 

(3)(A), or 1201(a) for such year. 

then determining its liability for such tax 
it is allowed the deduction described in 
section 860 for the deficiency dividends 
the acquiring corporation pays for the 
distributor or transferor corporation. 
Except as otherwise provided in this 
section, the provisions of section 860 
and the regulations thereunder apply 
with respect to a deficiency dividend 
deduction allowable pursuant to section 
381(c)(25). 

(b) Deficiency dividends paid by the 
acquiring corporation for distributor or 
transferor corporation. A deficiency 
dividend paid by the acquiring 
corporation for the distributor or 
transferor corporation must be one— 

(1) That would satisfy the definition 
of a deficiency dividend under section 
860(f) if paid by the distributor or 
transferor corporation to its own 
shareholders; 

(2) That is paid by the acquiring 
corporation to its own shareholders; and 

(3) That is paid after the date of 
distribution or transfer to which section 
381(a) applies and on, or within 90 days 
after, the date of the determination but 
before the acquiring corporation files a 
claim under paragraph (c) of this 
section. 

(c) Claim for deduction. A claim for a 
deduction under this section shall be 
made by the acquiring corporation of 
Form 976, and shall be filed within 120 
days after the date of the determination. 
The form shall contain, or be 
accompanied by, the information 
required under $ 1.860-2(b)(2) in 
sufficient detail to identify properly the 
facts with respect to the distributor or 
transferor corporation and the acquiring 
corporation. The required certified copy 
of the resolution authorizing the 
payment of the dividend shall be that of 
the trustees, board of directors, or other 
authority of the acquiring corporation. 
Necessary changes may be made in 
Form 976 in order to carry out the 
provisions of this paragraph. The claim 
shall be filed with the district director, 
or director of the internal revenue 
sendee center, with whom the return of 
the distributor or transferor corporation 
to which the claim relates was filed. 

(d) Effect on dividends paid 
deduction. A deficiency dividend paid 


by the acquiring corporation that is 
allowable as a deduction to a distributor 
or transferor corporation pursuant to 
section 381(c)(25) shall not become a 
part of the dividends paid deduction of 
the acquiring corporation under section 
561 for any taxable year. 

(e) Successive transactions to which 
section 381(a) applies. The provisions of 
this section apply in the case of 
successive transactions to which section 
381(a) applies. In such case the 
principles of 9 1.381(c)(17)-l(e) shall 
apply. 

9 1.852 [Deleted) 

Par. 4. Section 1.852 is deleted. 

Par. 5. Section 1.852-4 is amended as 
follows: 

1. Paragraph (c)(1) is amended by 
striking out “not later than 45 days (30 
days for a taxable year ending before 
February 26.1964) after the close of its 
taxable year” in the first sentence and 
inserting in lieu thereof, “within the 
period specified in paragraph (c)(4) of 
this section”. 

2. Paragraph (c)(2) is amended by 
adding a new sentence at end thereof, to 
read as set forth below. 

3. A new paragraph (c)(4) is added 
after paragraph (c)(3), to read as set 
forth below. 

$ 1.852-4 Method of taxation of 
shareholders of regulated investment 
companies. 

* « « • » 

(c) Definition of capital gain dividend. 

# # # 

(2) Shareholder of record custodian of 
certain unit investment trusts. * * * If a 
notice under paragraph (c)(1) of this 
section is mailed within the 120-day 
period following the date of a 
determination pursuant to paragraph 
(c)(4)(H) of this section, the 120-day 
period and the 130-day period following 
the date of the determination shall be 
substituted for the 45-day period and the 
55-day period following the close of the 
regulated investment company’s taxable 
year prescribed by this subparagraph 
( 2 ). 

• • * • « 

(4) Mailing of written notice to 
shareholders, (i) Except as provided in 
paragraph (c)(4)(H) of this section, the 
written notice designating a dividend or 
part thereof as a capital gain dividend 
must be mailed to the shareholders not 
later than 45 days (30 Days for a taxable 
year ending before February 26.1964) 
after the close of the taxable year of the 
regulated investment company. 

(ii) If a determination (as defined in 
section 860 (e)) after November 6,1978, 
increases the excess for the taxable year 
of the net capital gain over the 


deduction for capital gains dividends 
paid, then a regulated investment 
company may designate all or part of 
any dividend as a capital gain dividend 
in a written notice mailed to its 
shareholders at any time during the 120- 
day period immediately following the 
date of the determination. The aggregate 
amount designated during this period 
may not exceed this increase. A 
dividend may be designated if it is 
actually paid during the taxable year, is 
one paid after the close of the taxable 
year to which section 855 applies, or is a 
deficiency dividend (as defined in 
section 860(f)), including a deficiency 
dividend paid by an acquiring 
corporation to which section 381(c)(25) 
applies. The date of a determination is 
established under 9 1.860-2(b)(l). 

* t * * • 

§1.857 [Deleted) 

Par. 6. Section 1.857 is deleted. 

Par. 7. Section 1.857-4 is amended by 
striking out “not later than 30 days after 
the close of its taxable year” in the first 
sentence of paragraph (e)(1) and 
inserting in lieu thereof “within the 
period specified in paragraph (f) of this 
section”, and by adding a new 
paragraph (f) at the end thereof, to read 
as follows; 

§ 1.857-4 Method of taxation of 
shareholders of real estate investment 
trusts. 

* * • • • 

(f) Mailing of written notice to 
shareholders. (1) Except as provided in 
paragraph (f)(2) of this section, the 
written notice designating a dividend or 
part thereof as a capital gain dividend 
must be mailed to the shareholders not 
later than 30 days after the close of the 
taxable year of the real estate 
investment trust. 

(2) If a determination (as defined in 
section 860(e)) after October 4,1976, 
increases the excess for the taxable year 
of the net capital gain over the 
deduction for capital gains dividends 
paid, then a real estate investment trust 
may designate all or part of any 
dividend as a capital gain dividend in a 
written notice mailed to its shareholders 
at any time during the 120-day period 
immediately following the date of the 
determination. The aggregate amount 
designated during this period may not 
exceed this increase. A dividend may be 
designated if it is actually paid during 
the taxable year, is one paid after the 
close of the taxable year to which 
section 858 applies, or is a deficiency 
dividend (as defined in section 860(f)), 
including a deficiency dividend paid by 
an acquiring corporation to which 
section 381(c)(25) applies. The date of a 
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determination is established under 
§ 1.8G0—2(b)(1). 

Par. 8. New 55 1.860-1,1.860-2.1.860- 
3.1.860-4, and 1.860-5 are added after 
5 1.858-1, to read as follows: 

5 1.860-1 Deficiency dividends. 

Section 860 allows a qualified 
investment entity to be relieved from the 
payment of a deficiency in (or to be 
allowed a credit or refund of) certain 
taxes. “Qualified investment entity" is 
defined in section 860(b). The taxes 
referred to are those imposed by 
sections 852(b) (1) and (3), 857(b) (1) or 

(3), the minimum tax on tax preferences 
imposed by section 56 and, if the entity 
fails the distribution requirements of 
section 852(a)(1)(A) or 857(a)(1) (as 
applicable), the corporate income tax 
imposed by section 11(a) or 1201(a). The 
method provided by section 860 is to 
allow an additional deduction for a 
dividend distribution (that meets the 
requirements of section 860 and 5 1.860- 
2) in computing the deduction for 
dividends paid for the taxable year for 
which the deficiency is determined. A 
deficiency dividend may be an ordinary 
dividend or. subject to the limitations of 
sections 852(b)(3)(C), 857(b)(3)(C), and 
860(f)(2)(B), may be a capital gain 
dividend. 

§ 1.860-2 Requirements for deficiency 
dividends. 

(a) In general—( 1) Determination , etc. 
A qualified investment entity is allowed 
a deduction for a deficiency dividend 
only if there is a determination (as 
defined in section 860(e) and paragraph 
(b)(1) of this section) that results in an 
adjustment (as defined in section 
860(d)(1) or (2)) for the taxable year for 
which the deficiency dividend is paid. 

An adjustment does not include an 
increase in the excess of (i) the 
taxpayer’s interest income excludable 
from gross income under section 
103(a)(1) over (ii) its deductions 
disallowed under sections 265 and 
171(a)(2). 

(2) Payment date and claim. The 
deficiency dividend must be paid on, or 
within 90 days after, the date of the 
determination and before the filing of a 
claim under section 860(g) and 
paragraph (b)(2) of this section. This 
claim must be filed within 120 days after 
the date of the determination. 

(3) Nature and amount of distribution. 
The deficiency dividend must be a 
distribution of property (including 
money) that would have been properly 
taken into account in computing the 
dividends paid deduction under section 
561 for the taxable year for which tax 
liability resulting from the determination 
exists if the property had been 


distributed during that year. Thus, if the 
distribution would have been a dividend 
under section 316(a) if it had been made 
during the taxable year for which the 
determination applies, the distribution 
may qualify under sections 316(b)(3), 
562(a), and 860(f)(1), even though the 
distributing corporation, trust, or 
association has no current or 
accumulated earnings and profits for the 
taxable year in which the distribution is 
actually made. The amount of the 
distribution is determined under section 
301 as of the date of the distribution. 

The amount of the deduction is subject 
to the applicable limitations under 
sections 562 and 860(f)(2). Thus, if the 
entity distributes to an individual 
shareholder property (other than money) 
which on the date of the distribution has 
a fair market value in excess of its 
adjusted basis in the hands of the entity, 
the amount of the deficiency dividend in 
the individual’s hands for purposes of 
section 316(b) (3), is determined by using 
the property’s fair market value on that 
date. Nevertheless, the amount of the 
deficiency dividend the entity may 
deduct is limited, under § 1.562-1 (a), to 
the adjusted basis of the property and 
the amount taxable to the individual as 
a dividend is determined by reference to 
the current and accumulated earnings 
and profits for the year to which the 
determination applies. 

(4) Status of distributor. The 
corporation, trust, or association that 
pays the deficiency dividend does not 
have to be a qualified investment entity 
at the time of payment. 

(5) Certain definitions to apply. For 
purposes of sections 860(d) (defining 
adjustment and (f)(2) (limitations), the 
definitions of the terms “investment 
company taxable income," "real estate 
investment trust taxable income," and 
"capital gains dividends" in sections 
852(b)(2), 857(b)(2). 852(b)(3)(C), and 
857(b)(3)(C) apply, as appropriate to the 
particular entity. 

(b) Determination and claim for 
deduction — (1) Determination. For 
purposes of applying section 860(e), the 
following rules apply: 

(i) The date of determination by a 
decision of the United States Tax Court, 
the date upon which a judgment of a 
court becomes final, and the date of 
determination by a closing agreement 
shall be determined under the rules in 

5 1.547—2(b) (ii). (iii). and (iv). 

(ii) A determination under section 
860(e)(3) may be made by an agreement 
signed by the district director or another 
official to whom authority to sign the 
agreement is delegated, and by or on 
behalf of the taxpayer. The agreement 
shall set forth the amount, if any, of 
each adjustment described in 


subparagraphs (A), (B), and (C) of 
section 860(d) (1) or (2) (as appropriate) 
for the taxable year and the amount of 
the liability for any tax imposed by 
section 11(a), 56(a). 852(b)(1), 
852(b)(3)(A). 857(b)(1). 857(b)(3)(A), or 
1201(a) for the taxable year. The 
agreement shall also set forth the 
amount of the limitation (determined 
under section 860(f)(2)) on the amount of 
deficiency dividends that can qualify as 
capital gain dividends and ordinary 
dividends, respectively, for the taxable 
year. An agreement under this 
subdivision (ii) which is signed by the 
district director (or other delegate) shall 
be sent to the taxpayer at its last known 
address by either registered or certified 
mail. If registered mail is used, the date 
of registration is the date of 
determination. If certified mail is used, 
the date of the postmark on the sender's 
receipt is the date of determination. 
However, if a dividend is paid by the 
taxpayer before the registration or 
postmark date, but on or after the date 
the agreement is signed by the district 
director (or other delegate), the date of 
determination is the date of signing. 

(2) Claim for deduction. A claim for 
deduction for a deficiency dividend 
shall be made, with the requisite 
declaration, on Form 976 and shall 
contain the following information and 
have the following attachments: 

(i) The name, address, and taxpayer 
identification number of the corporation, 
trust, or association: 

(ii) The amount of the deficiency and 
the taxable year or years involved; 

(iii) The amount of the unpaid 
deficiency or, if the deficiency has been 
paid in whole or in part, the date of 
payment and the amount thereof; 

(iv) A statement as to how the 
deficiency was established [i.e., by an 
agreement under section 860(e)(3), by a 
closing agreement under section 7121, or 
by a decision of the Tax Court or court 
judgment); 

(v) Any date or other information with 
respect to the determination that is 
required by Form 976; 

(vi) The amount and date of payment 
of the dividend with respect to which 
the claim for the deduction for 
deficiency dividends is filed; 

(vii) The amount claimed as a 
deduction for deficiency dividends; 

(viii) If the amount claimed as a 
deduction for deficiency dividends 
includes any amount designated (or to 
be designated) as capital gain dividends, 
the amount of capital gain dividends for 
which a deficiency dividend deduction 
is claimed; 

(ix) Any other information required by 
the claim form; 
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(x) A certified copy of the resolution 
of the trustees, directors, or other 
authority authorizing the payment of the 
dividend with respect to which the claim 

is filed; and 

(xi) A copy of any court decision, 
judgment, agreement, or other document 
required by Form 976. 

(3) Filing claim . The claim, together 
with the accompanying documents, shall 
be filed with the district director, or 
director of the internal revenue service 
center, with whom the income tax return 
for the taxable year for which the 
determination applies was filed. In the 
event that the determination is an 
agreement with the district director (or 
other delegate) described in section 
860(e)(3) and paragraph (b)(l)(ii) of this 
section, the claim may be filed with the 
district director with whom (or pursuant 
to whose delegation) the agreement was 
made. 

§ 1.860-3 Interest and additions to tax. 

(a) In general. If a qualified 
investment entity is allowed a deduction 
for deficiency dividends with respect to 
a taxable year, under section 860(c)(1) 
the tax imposed on the entity by chapter 
1 of the Code (computed by taking into 
account the deduction) for that year is 
deemed to be increased by the amount 
of the deduction. This deemed increase 
in tax, however, applies solely for 
purposes of determining the liability of 
the entity for interest under subchapter 
A of chapter 67 of the Code and for 
additions to tax and additional amounts 
under chapter 68 of the Code. For 
purposes of applying subchapter A of 
chapter 67 and chapter 68, the last date 
prescribed for payment of the deemed 
increase in tax is considered to be the 
last date prescribed for the payment of 
tax (determined in the manner provided 
in section 6601(b)) for the taxable year 
for which the deduction for deficiency 
dividends is allowed. The deemed 
increase in tax is considered to be paid 
as of the date that the claim for the 
deficiency dividend deduction described 
in section 860(g) is filed. 

(b) Overpayments of tax. If a qualified 
investment entity is entitled to a credit 
or refund of an overpayment of the tax 
imposed by chapter 1 of the Code for the 
taxable year for which the deficiency 
dividend deduction is allowed, then, for 
purposes of computing interest, 
additions to tax. and additional 
amounts, the payment (or payments) 
that result in the overpayment and that 
precede the filing of the claim described 
in section 860(g) will be applied against 
and reduce the increase in tax that is 
deemed to occur under section 860(c)(1). 

(c) Examples. This section is 
illustrated by the following examples. 


Example (1). Corporation X is a real estate 
investment trust that files its income tax 
return on a calendar year basis. X receives an 
extension of time until June 15.1978, to file its 
1977 income tax return and files the return on 
May 15,1978. X does not elect to pay any tax 
due in installments. For 1977, X reports real 
estate investment trust taxable income 
(computed without the dividends paid 
deduction) of $100, a dividends paid 
deduction of $100, and no tax liability. 
Following an examination of X’s 1977 return, 
the district director and X enter into an 
agreement which is a determination under 
section 860(e)(3). The determination is dated 
November 1,1979. and increases X’s real 
estate investment trust taxable income 
(computed without the dividends paid 
deduction) by $20 to $120. Thus, taking into 
account the $100 of dividends paid in 1977. X 
has undistributed real estate investment trust 
taxable income of $20 as a result of the 
determination. X pays a dividend of $20 on 
November 10,1979. files a claim for a 
deficiency dividend deduction of this $20 
pursuant to section 860(g) on November 15, 
1979, and is allowed a deficiency dividend 
deduction of $20 for 1977. After taking into 
account this deduction. X has no real estate 
investment trust taxable income and meets 
the distribution requirements of section 857 
(a) (1). However, for purposes of section 6601 
(relating to interest on underpayment of tax), 
the tax imposed by chapter 1 of the Code on 
X for 1977 is deemed increased by this $20. 
and the last date prescribed for payment of 
the tax is March 15.1978 (the due date of the 
1977 return determined without any 
extension of time). The tax of $20 is deemed 
paid on November 15.1979. the date the claim 
for the deficiency dividend deduction is filed. 
Thus. X is liable for interest on $20, at the 
rate established under section 6621, for the 
period from March 15,1978, to November 15, 

1979. Also, for purposes of determining 
whether X is liable for any addition to tax or 
additional amount imposed by chapter 68 of 
the Code (including the penalty prescribed by 
section 6697), the amount of tax imposed on 
X by chapter 1 of the Code is deemed to be 
increased by $20 (the amount of the 
deficiency dividend deduction allowed), the 
last date prescribed for payment of such tax 
is March 15.1978. and the tax of $20 is 
deemed to be paid on November 15,1979. X, 
however, is not subject to interest and 
penalties for the amount of any tax for which 
it would have been liable under secton 11 (a), 
56 (a), 1201 (a), or 857 (b) had it not been 
allowed the $20 deduction for deficiency 
dividends. 

Example (2). Assume the facts are the same 
as in example (1) except that the district 
director, upon examining X's income tax 
return, asserts an income tax deficiency of $4. 
based on an asserted increase of $10 in real 
estate investment trust taxable income, and 
no agreement is entered into between the 
parties. X pays the $4 on June 1,1979, and 
files suit for refund in the United States 
District Court. The District Court, in a 
decision which becomes final on November 1, 

1980, holds that X did fail to report $10 of real 
estate investment trust taxable income and is 
not entitled to any refund. (No other item of 
income or deduction is in issue.) X pays a 


dividend of $10 on November 10.1980. files a 
claim for a deficiency dividend deduction of 
this $10 on November 15.1980, and is allowed 
a deficiency dividend deduction of $10 for 

1977. Assume further that $4 is refunded to X 
on December 31,1980. as the result of the $10 
deficiency dividend deduction being allowed. 
Also assume that any assessable penalties, 
additional amounts, and additions to tax 
(including the penalty imposed by section 
6697) for which X is liable are paid within 10 
days of notice and demand, so that no 
interest is imposed on such penalties, etc. X’s 
liability for interest for the period March 15, 

1978, to June 1,1979, is determined with 
respect to $10 (the amount of the deficiency 
dividend deduction allowed). X’s liability for 
interest for the period June 1.1979, to 
November 15,1980. is determined with 
respect to $6. i.e„ $10 minus the $4 payment. 

X is entitled to interest on the $4 
overpayment for the period described in 
section 6611 (b)(2). beginning on November 
15.1980. 

$ 1.860-4 Claim for credit or refund. 

If the allowance of a deduction for a 
deficiency dividend results in an 
overpayment of tax, the taxpayer, in 
order to secure credit or refund of the 
overpayment, must file a claim on Form 
1120X in addition to the claim for the 
deficiency dividend deduction required 
under section 860 (g). The credit or 
refund will be allowed as if on the date 
of the determination (as defined in 
section 860 (e)) two years remained 
before the expiration of the period of 
limitations on the filing of claim for 
refund for the taxable year to which the 
overpayment relates. 

§1.860-5 Effective date. 

(a) In general. Section 860 and 

§§ 1.860-1 through 1.860-4 apply with 
respect to determinations after 
November 6,1978. 

(b) Prior determination of real estate 
investments trusts. Section 859 (as in 
effect before the enactment of the 
Revenue Act of 1978) applies to 
determinations with respect to real 
estate investment trusts occurring after 
October 4,1976, and before November 7, 
1978. In the case of such a 
determination, the rules in §§ 1.860-1 
through 1.860-4 apply, a reference in this 
chapter 1 to section 860 (or to a 
particular provision of section 860) shall 
be considered to be a reference to 
section 859 (or to the corresponding 
substantive provision of section 859), as 
in effect before enactment of the 
Revenue Act of 1978, and “qualified 
investment entity** in §§ 1.381(c)-25-l(a) 
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and 1.860-1 through 1.860-3 means a real 
estate investment trust. 

(erome Kurtz, 

Commissioner of Internal Revenue . 

|FR Doc 80-0715 Filed 3-28-80 8:45 am) 

BILLING CODE 4830-01-81 


Bureau of Alcohol, Tobacco and 
Firearms 

27 CFR Part 178 

(Notice No. 340; Ref.: Notice No. 331] 

Definition of the Phrase “Engaged in 
the Business" 

agency: Bureau of Alcohol, Tobacco 
and Firearms (ATF). 

ACTION: Extension of comment period. 

summary: This notice extends the 
comment period for Notice No. 331, 
Definition of the Phrase “Engaged in the 
Business”, an additional 30 days. Notice 
No. 331 was published in the Federal 
Register on December 19,1979 (44 FR 
75186). 

date: The comment period for Notice 
No. 331 is extended until April 17,1980. 
address: Send comments, in duplicate, 
to: Director, Bureau of Alcohol, Tobacco 
and Firearms, P.O. Box 385, Washington, 
DC 20044 (Attn: Chief. Regulations and 
Procedures Division—Notice No. 331). 
FOR FURTHER INFORMATION CONTACT: 
Robert White, Research and Regulations 
Branch (202-566-7626). 

SUPPLEMENTARY INFORMATION: 

Background 

On December 19.1979. the Bureau of 
Alcohol. Tobacco and Firearms (ATF) 
published an advance notice of 
proposed rulemaking (Notice No. 331) to 
obtain comments on the proposal to 
amend the regulations in 27 CFR Part 
178 to include the definition of the 
phrase “engaged in the business” when 
referring to a dealer of firearms or 
ammunition. The original comment 
period for this advance notice ended 
March 18.1980. 

ATF wishes to gather information by 
inviting comments from the public and 
industry on how the phrase “engaged in 
the business” should be defined. ATF 
also desires public comment on the 
feasibility and desirability of defining 
the phrase. 

Extension of Comment Period 

One national organization has 
requested an extension of the comment 
period for Notice No. 331. The 
organization states that it needs more 
time to complete an empirical study it is 
conducting which might prove useful to 


the Bureau in considering the phrase 
“engaged in the business.” 

ATF feels that an extension of the 
comment period for 30 days is 
reasonable. Therefore, ATF is extending 
the comment period for Notice No. 331 
until April 17,1980. 

Public Participation 

ATF requests comments from all 
interested persons concerning this 
proposal. All comments received before 
the closing date will be carefully 
considered. Comments received after 
the closing date and too late for 
consideration will be treated as possible 
suggestions for future ATF Action. ATF 
will not recognize any material in the 
comments as confidential. Comments 
may be disclosed to the public. Any 
material which the commenter considers 
to be confidential or inappropriate for 
disclosure to the public should not be 
included in the comments. The name of 
any person submitting comments is not 
exempt from disclosure. After 
consideration of all comments and 
suggestions. ATF may issue a notice of 
proposed rulemaking. The proposals 
discussed in the advance notice may be 
modified due to the comments and 
suggestions received. 

Drafting Information 

The principal author of this document 
is Robert White, Research and 
Regulations Branch, Bureau of Alcohol. 
Tobacco and Firearms. 

Authority 

This notice is issued under the 
authority of 18 U.S.C. 926. as amended 
[82 Stat. 1226]. 

Signed: March 26.1980. 

Miles N. Keathley, 

Acting Director 

(FR Doc 8O-07OB Filed 3-28-80: 8:45 am) 

BILLING COOE 4810-31-M 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining 
Reclamation and Enforcement 

30 CFR Part 950 

Partial Approval of the Permanent 
Program Submission From the State of 
Wyoming Under the Surface Mining 
Control and Reclamation Act of 1977 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
U.S. Department of the Interior. 
action: Proposed Rule. 

SUMMARY: On August 15.1979, the State 
of Wyoming submitted to the 


Department of the Interior its proposed 
permanent regulatory program under the 
Surface Mining Control and Reclamation 
Act of 1977 (SMCRA). The purpose of 
the submission is to demonstrate the 
State’s intent and the capability to 
administer and enforce the provisions of 
SMCRA and permanent regulatory 
program regulations, 30 CFR Chapter 
VII. After opportunity for public 
comment and thorough review of the 
program submission, the Secretary of 
the Interior has determined that certain 
parts of the Wyoming program meet the 
minimum requirements of SMCRA and 
the Federal permanent program 
regulations and others do not. 
Accordingly, the Secretary of the 
Interior has approved the Wyoming 
program in part. The State of Wyoming 
has the opportunity to correct the 
deficiencies in those parts not being 
approved. Until an entire permanent 
regulatory program has been approved, 
the interim program will remain in effect 
in Wyoming, 

dates: The State of Wyoming may 
submit, on or before May 30.1980, a 
revised program to correct the 
deficiencies in the parts of the program 
being disapproved. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Carl C. Close, Assistant Director, 
State and Federal Programs. Office of 
Surface Mining Reclamation and 
Enforcement. U.S. Department of the 
Interior. South Building, 1951 
Constitution Avenue. NW., Washington. 
D.C. 20240. Telephone (202) 343-4225. 

addresses: Copies of the Wyoming 
program submission and the 
administrative record on the Wyoming 
program submission are available for 
public inspection and copying during 
business hours at: 

Wyoming Department of Environmental 
Quality. Land Quality Division. Hathaway 
Building. Cheyenne, Wyoming 82002 
Wyoming Department of Environmental 
Quality. Land Quality Division. Field 
Office. 30 East Grinnell Street. Sheridan. 
Wyoming 82801 

Wyoming Department of Environmental 
Quality, Land Quality Division. Field 
Office, 933 Main Street. Lander. Wyoming 
82520 

Office of Surface Mining Reclamation and 
Enforcement, Region V, Brooks Tower. 1020 
15th Street. Denver. Colorado 80202 
Office of Surface Mining, Room 135. Interior 
South Building. 1951 Constitution Avenue, 
Washington. D.C. 20240, Telephone (202) 
343-4728. 

SUPPLEMENTARY INFORMATION: 
Introduction 

This notice is organized to assist 
understanding of the findings underlying 
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the Secretary’s decision. It is divided 
into six major parts. 

A. General Background on the Permanent 

Program 

B. General Background on the State Program 

Approval Process 

C. General Background on the Wyoming 

Program 

D. Secretary’s Findings 

E. Explanation of the Secretary’s Findings 

F. The Secretary’s Decision 

Part A sets forth the statutory and 
regulatory framework of the 
environmental protection regulatory 
scheme under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). 

Part B sets forth the general statutory 
and regulatory scheme applicable to all 
States which wish to obtain primary 
jurisdiction to implement the permanent 
program within their borders. 

Part C summarizes the steps 
undertaken by Wyoming and officials of 
the Department of the Interior, beginning 
with Wyoming’s program submission 
and leading to the decision being 
announced today. 

Part D contains the findings the 
Secretary has made with respect to each 
of the thirty (30) criteria for evaluation 
of a State Program found in SMCRA and 
the Secretary’s regulations. 

Part E contains the reasons for each 
finding in Part D. For each finding, only 
the significant differences between 
Federal laws and rules and the 
Wyoming program are discussed, 
relevant public comments are analyzed 
and the provisions of Wyoming's 
program, as proposed, are evaluated. 

Part F identifies those parts of the 
Wyoming program which have been 
approved and those which have been 
disapproved. Procedures Wyoming may 
follow to correct the deficiencies are 
presented and the effect of the decision 
is discussed. 

A. General Background on the 
Permanent Program 

The environmental protection 
provisions of SMCRA are being enacted 
in two phases—the initial program and 
the permanent program—in accordance 
with Sections 501-03 of SMCRA. 30 
U.S.C. 1251-1253. The initial program 
has been in effect since December 13, 
1977, when the Secretary of the Interior 
promulgated interim program rules, 30 
CFR Parts 710-725. 42 FR 62639. 

The permanent program will become 
effective in each State upon the 
approval of a State program by the 
Secretary of the Interior or 
implementation of a Federal program 
within the State. If a State program is 
approved, in full, the State will be the 
primary regulator of activities subject to 


SMCRA. rather than the Federal 
government. 

The Federal rules for the permanent 
program, including procedures for States 
to follow in submitting State programs 
and minimum standards and procedures 
the State programs must include to be 
eligible for approval, are found in 30 
CFR Parts 700-707 and 730-865. Part 705 
was published October 20,1977 (FR 
56064). Parts 795 and 865 (originally Part 
860) were published December 13,1977 
(42 FR 62639). The other permanent 
program regulations were published at 
44 FR 15385-15393 (March 13,1979). 
Corrections were published at 44 FR 
15485 (March 14,1979), 44 FR 49673- 
49687 (August 24,1979), 44 FR 53507- 
53509 (September 14.1979) and 44 FR 
66195 (November 19,1979). Amendments 
to the rules have been published at 44 
FR 60969 (October 22,1979), as corrected 
at 44 FR 75143 (December 19.1979), at 44 
FR 75302 (December 19,1979), 44 FR 
77440-77447 (December 31,1979) and 45 
FR 2626-2629 (January 11.1980). Portions 
of these rules have been suspended, 
pending further rulemaking. See 44 FR 
67942 (November 27.1979), 44 FR 77447- 

77454 (December 31,1979), 44 FR 77454- 

77455 December 31.1979) and 45 FR 6913 
(January 30.1980). 

B. General Background on State 
Program Approval Process 

Any State wishing to assume primary 
jurisdiction for the regulation of coal 
mining under SMCRA may submit a 
program for consideration. The 
Secretary of the Interior has the 
responsibility to approve or disapprove 
the submission. 

The Federal rules governing State 
program submissions are found at 30 
CFR Parts 730-732. After review of the 
submission by OSM and other agencies, 
opportunity for the state to make 
additions or modifications to the 
program, and opportunity for public 
comment, the Secretary may either 
approve the program unconditionally, 
approve it conditioned upon minor 
deficiencies being corrected in 
accordance with a timetable set by the 
Secretary, or disapprove the program in 
whole or in part. If any parts of the 
program are disapproved, the State may 
submit a revision of these parts to 
correct the items which needed change 
to meet the requirements of SMCRA and 
the applicable Federal regulations. If 
any of these revised program parts are 
also disapproved. SMCRA requires the 
Secretary of the Interior to establish a 
Federal program in that State. The State 
may again request approval to assume 
primary jurisdiction after the Federal 
program is implemented. A State may 
not assume primary jurisdiction until all 


parts of its program have been 
approved. 

Different criteria apply to various 
elements of a State program for the 
purpose of determining whether they 
can be approved by the Department 
There are three categories of potential 
program elements, each with its own 
standard of review, as follows: 

1. ‘State window”proposals — 
Pursuant to 30 CFR 731.13, a State 
proposed alternative to a provision of 
the Secretary’s regulations must be in 
accordance with SMCRA and consistent 
with the Secretary’s regulations. Under 
30 CFR 730.5, in accordance with 
SMCRA means that the State alternative 
meets the minimum requirements, and 
includes all applicable provisions of 
SMCRA, while consistent with the 
Secretary’s regulations means that the 
State proposal is no less stringent than, 
and meets the applicable provisions of, 
30 CFR Chapter VII. 

2. Regulations for Inspection and 
Enforcement —As required by Section 
518 of SMCRA, the civil and criminal 
penalty provisions of a State program 
must be no less stringent than the 
requirements of Section 518 and must be 
consistent with the Federal regulations 
in 30 CFR Part 845 (see item 1 above for 
meaning of "consistent with"). However, 
as discussed below in Finding 19.3, a 
recent court decision has held that 
States cannot be required to establish a 
point system, like that in Part 845. Under 
Section 521 of SMCRA. the enforcement 
sanctions of a State program must also 
be no less stringent than those in 
Section 521 and must be consistent with 
30 CFR Part 808, Sections 843.11, 843.12, 
843.13, 843.19 and Subchapter G (Permit 
Systems). State regulations which 
establish the procedural requirements 
related to civil and criminal penalties 
and enforcement sanctions must be the 
same as or similar to the procedures in 
Sections 518 and 521 of SMCRA and 
must be consistent with 30 CFR Parts 
808, 843, 845 and Subchapter G. 

3. Other State Program Elements —If a 
State provision is neither a State 
window alternative nor a procedure or 
sanction related to inspection and 
enforcement, then the standard to be 
applied in evaluating each element is 
whether the State provision is consistent 
with the corresponding provision of the 
Federal regulations or in accordance 
with the relevant section of SMCRA. as 
set forth in 30 CFR 732.15(b) for each of 
the 16 State program requirements. 

The Secretary, in reviewing State 
programs, is complying with the 
provisions of Section 503 of SMCRA, 30 
U.S.C. 1253, and 30 CFR 732.15. The 
Secretary has evaluated the Federal 
rules as corrected, amended, and 
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suspended in the Federal Register 
notices cited above under “General 
Background on the Permanent Program." 

The special requirements under 
SMCRA and 30 CFR Chapter VII for 
anthracite mines in Pennsylvania are 
inapplicable in Wyoming. 

With respect to suspend regulations, 
the following standards are being 
applied in reviewing State program 
submissions: 

1. A State program need not contain 
provisions to implement a suspended 
regulation and no State program will be 
disapproved for failure to contain a 
suspended regulation. 

2. A State program must be able to 
implement all provisions in SMCRA 
which are part of the regulation of coal 
mining during the permanent program, 
including those provisions of SMCRA 
upon which the suspended regulations 
were based. 

3. A State program may not contain 
any provision which is inconsistent with 
a provision of SMCRA. A State program 
may not include provisions 
implementing a suspended regulation if 
that regulation was suspended because 
it was inconsistent with SMCRA. There 
were two such suspensions, relating to 
30 CFR 805.13(d) and 808.12(c). The 
Wyoming program has no provisions 
existing or proposed, which would 
implement these two suspended rules. 

4. Subject to public comment and 
agency analysis in the context of a 
particular State program, it would 
appear that any other suspended 
provisions, if included in a State 
program, could probably be 
characterized as more stringent than the 
Secretary’s remaining rules. 

Accordingly, its inclusion in the State 
program could not ordinarily be grounds 
for disapproval under Section 503 of 
SMCRA, 30 U.S.C. 1253. Alternatively, a 
State may delete or suspend its 
corresponding regulation so long as 
standard 2 is met. 

5. Upon promulgation of new 
regulations to replace those which have 
been suspended, the Secretary will 
afford States which do not have 
approved programs a reasonable 
opportunity to amend their programs, as 
appropriate. In general, the provisions of 
30 CFR 732.17 will govern this process 
for States with approved programs. 

After the Secretary published the 
Federal regulations for the permanent 
program, they were challenged in a 
lawsuit brought in the United States 
District Court for the District of 
Columbia [In re: Permanent Surface 
Mining Regulation Litigation, No. 79- 
1144 (D.D.C., Feb. 26.1980)). Because of 
the large number of regulations being 
challenged the Court decided to hear the 


case in two rounds. Approximately half 
the issues were briefed in the first round 
and argued at a hearing held on 
November 16,1979. The remaining 
issues were briefed and argued in the 
second round, which followed behind 
the first round schedule by 
approximately two months. 

On February 26,1980, the court ruled 
on the regulations challenged in the first 
round. The court upheld most of the 
challenged regulations, but did remand 
the following regulations to the 
Secretary for further consideration and 
rulemaking: 

1. 30 CFR 732.15(b)(7) and 840.13(a)— 
These sections state that State programs 
must be consistent with 30 CFR Part 845, 
which establishes a point system for 
assessing civil penalties: the court held 
that the Secretary could not require the 
States to establish a point system for 
penalty assessment. 

2. 30 CFR 761.5(a)(2)(i)—This 
definition of “valid existing rights" 
requires that all permits necessary for 
mining must have been obtained before 
August 3,1977, if an operation is to be 
eligible to mine in those areas where 
mining is prohibited under Section 
522(e) of SMCRA; the court held that it 
is only necessary for the operator to 
establish that a “good faith" effort was 
made to acquire the necessary permits 
before August 3,1977; 

3. Provisions of 30 CFR Parts 779. 780, 
783, and 784 which require information 
for the “mine plan area” and the 
definition of that term set forth in 

S 701.5—These provisions require 
information in the permit application 
and reclamation plan for areas which 
will not be in the permit area under the 
current application but which will be in 
future permit areas; the court held that 
the informational requirements of 30 
Parts CFR 779, 780, 783 and 784 should 
be limited to the permit area unless 
otherwise required by the Act; 

4. 30 CFR 779.20 and 780.16—These 
regulations require that each permit 
application and reclamation plan 
contain detailed information on fish and 
wildlife resources, but the court held 
that there was no statutory authority for 
requiring this information; 

5. 30 CFR 779.21 and 783.21—These 
sections require permit applications to 
include soil survey information where 
the lands do not qualify as prime 
farmlands; the court concluded that, 
under the Act, soil surveys can only be 
required for prime farmland; 

6. 30 CFR 807.11(e)—This section was 
remanded because it does not provide 
that, in informal hearings on bond 
release, the regulatory authority may 
arrange for citizens to accompany an 
inspector on a mine site inspection; 


7. 30 CFR 808.14(b)—This section 
allows forfeiture of the entire bond 
amount, even if this amount will exceed 
the cost of reclamation; but the court 
ruled that bond forfeitures should be 
limited to the amount needed to cover 
reclamation costs; 

8. 30 CFR 785.19(d)(2)(iii) and (iv)— 
These paragraphs require one year of 
hydrologic data and water quality 
analyses for alluvial valley floors, but 
the court held that such data can be 
provided for a shorter period of time or 
on the basis of extrapolations from 
existing information rather than 
requiring one year of data in all cases; 

9. 30 CFR 785.19(e)(2)—This paragraph 
defines as a “significant" effect on 
farming any mining on an alluvial valley 
floor which removes from production, 
over the life of the mine, sufficient 
acreage to decrease the farm’s income 
from agricultural activity; the court held 
that the Act’s authorized permit 
approval when the mining activity will 
have a “negligible impact” on farm 
productivity; 

10. 30 CFR 785.19(e)(1)—This section 
prohibits mining on alluvial valley floors 
if it will cause hydrologic damage to 
undeveloped range land or small farm 
land areas; instead, the court ruled that 
this regulation should incorporate the 
statutory exemption of Section 
510(b)(5)(A) to allow mining in such 
areas; 

11. 30 CFR 818.115, 817.115, 823.11(c), 
823.15(b) and (c)—These sections were 
remanded because they require that, 
after mining and before bond release, 
the land must actually be used for 
grazing or cropland as a measure of the 
success of revegetation; the court held 
that there was no statutory basis for 
such an actual use standard; 

12. 30 CFR 816.116(b) and 817.116(b)— 
These sections were remanded because 
they require the operator to be 
responsible for revegetation for five 
years beginning with achievement of 
required vegetative cover, rather than 
beginning with the last year of 
augmented seeding and fertilizing; 

13. 30 CFR 816.133(c)(4), (c)(9) and 
817.133(c)(4), (c)(9)—These sections 
require that, before certain postmining 
land uses can be approved, the operator 
must provide written commitments of 
financing or management to the 
regulatory authority; the court held that 
only a reasonable likelihood of 
postmining land use is required by the 
Act and that letters of commitment 
should not be required. 

The Wyoming program was submitted 
to the Department before the court’s 
decision and contains provisions based 
on these remanded regulations. After the 
Secretary has had an opportunity to 
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review the court’s opinion in depth, he 
will determine what action to take while 
pursuing an appeal of the decision, if 
any is taken, or while reconsidering the 
remanded rules. To the extent any of the 
rules listed above are suspended or 
modified pending appeal or 
reconsideration, Wyoming will be given 
opportunity to amend its program to 
reflect the changes adopted by the 
Department. To codify decisions on 
State programs, Federal programs, and 
other matters affecting individual States, 
OSM has established Subchapter T of 30 
CFR Chapter VII. Subchapter T will 
consist of Parts 900 through 950. 
Provisions relating to Wyoming’s will be 
found in 30 CFR Part 950 once 
Wyoming's resubmission has been 
approved or disapproved, or if Wyoming 
does not resubmit its program within 
sixty days. 

C. Background on the Wyoming 
Program Submission 

On August 15,1980. the Secretary of 
interior received a proposed regulatory 
program for the State of Wyoming. The 
program was submitted by the Governor 
of Wyoming. Notice of receipt of the 
submission initiating the program 
review was published in the August 22, 
1979, Federal Register (44 FR 49313- 
49314) and in newspapers of general 
circulation within the State. The 
announcement noted information for 
public participation in the initial phase 
of the review process relating to the 
Regional Director's determination of 
whether the submission was complete. 

On September 10,1979, a public 
review meeting on the Wyoming 
program was conducted by the 
Governor of Wyoming, in Cheyenne. A 
transcript of this meeting was placed in 
the Administrative Record on 
September 20.1979 (Administrative 
Record No. WY-17). 

On September 20.1979, a public 
review meeting on the program and its 
completeness was held by the Regional 
Director in Cheyenne, Wyoming. 
September 20.1979, was also the close 
of the public comment period on 
completeness which had begun August 
22,1979 (Administrative Record No. 
WY-24). 

On October 24,1979. the Regional 
Director published notice in the Federal 
Register announcing that he had 
determined the program to be complete 
(44 FR 01286). 

On October 26,1979, the Wyoming 
Department of Environmental Quality 
submitted an amendment to its program 
submission, containing a Federal 
Register notice and a letter relating to 
the Regional Director’s finding of 


completeness (Administrative Record 
No. WY-36). 

On December 11,1979. the Regional 
Director published notice in the Federal 
Register (44 FR 71798-17199) and in 
newspapers of general circulation 
within the State setting forth procedures 
for the public hearing and comment 
period on the substance of the Wyoming 
program. The public comment period 
was scheduled to close January 7.1980. 

On January 7,1980, a public hearing 
on the Wyoming submission was held in 
Cheyenne, Wyoming, by the Regional 
Director. 

On January 8,1980, representatives of 
the Department reviewed drafts of 
amendments to the Wyoming program. 
Final copies of these proposed 
amendments were informally submitted 
January 17,1980 (Administrative Record 
No. WY-118). They are not part of the 
official submission. The proposed 
amendments submitted January 17 
related to Wyoming’s civil penalty point 
system, the side-by-side analysis for 
sections 701(29) and 521(a)(2) and (3) of 
SMCRA, and the Wyoming Attorney 
General’s opinion. 

On January 9.1980, representatives of 
the Wyoming Department of 
Environmental Quality, Land Quality 
Division (hereinafter, Land Quality 
Division), met with representatives of 
OSM and informally submitted draft 
amendments to its regulations and 
statutes. These draft amendments have 
not been adopted and are not part of the 
formal program submission. They were 
drafted after four days of meetings, held 
January 2-5 in Cheyenne, Wyoming, 
between officials of OSM and the State 
of Wyoming and after a meeting on 
January 7,1980, between the Secretary 
of the interior and the Governor of 
Wyoming. Minutes and notes of these 
meetings were placed in the public 
record for review and comment 

On January 15,1980, the Director 
published notice In the Federal Register 
extending until January 21,1980, the 
public comment period on the Wyoming 
program to enable the public to review 
and comment on matters discussed at 
the meetings held January 2-5 and 
Janaury 7 and the draft amendments 
informally submitted January 9, and 
January 17,1980. 

On January 28,1980, the Regional 
Director submitted to the Director of 
OSM, his analysis of the Wyoming 
program, noting numerous differences 
between the program and the Federal 
regulations, together with copies of the 
transcript of the public meeting and the 
public hearing, written presentations, 
exhibits, copies of all public comments 
received, and other documents 
comprising the administrative record. 


The Regional Director recommended to 
the Director that the Wyoming program 
be approved in part. 

On February 14,1980, OSM published 
in the Federal Register a notice of the 
availability of the views on the 
Wyoming program submitted by the 
Administrator of the Environmental 
Protection Agency, the Secretary of 
Agriculture through the Soil 
Conservation Service, the U.S. Forest 
Service, and the Science and Education 
Administration, the Fish and Wildlife 
Service, the Advisory Council on 
Historic Preservation, the U.S. Bureau of 
Mines, the Mine Safety and Health 
Administration, the Missouri River. 

Basin Commission, the Bureau of Land 
Management, the U.S. Water Resources 
Council, the Department of Energy, the 
National Park Service, and the U.S. 

Army Corps of Engineers. 45 FR 10046- 
10047. 

On February 15,1980, the 
Administrator of the Environmental 
Protection Agency transmitted his 
written concurrence with the Secretary’s 
approval of those parts of the Wyoming 
program being approved. 

On February 15.1980, the Director 
recommended to the Secretary that the 
Wyoming program be partially 
approved. The Secretary accepted that 
recommendation and approved the 
Wyoming program, in part. The 
Secretary’s decision was made in a 
letter to Governor Herscher on February 
15,1980. Enclosures to that letter list the 
Secretary’s findings (Part D of this 
Federal Register notice) and the parts of 
the Wyoming program that were 
approved and that were disapproved 
(Part F of this Federal Register notice). A 
copy of the letter to Governor Herscher 
is available for review in the 
administrative record. 

The Wyoming program consists of the 
formal submission of August 15,1979, 
(Administrative Record No. WY-3), as 
amended on October 26,1979. This 
represents the entire submission. 

Throughout the period beginning with 
the submission of the program, the 
Secretary and OSM have had frequent 
contact with the Governor of Wyoming 
and the staff of the Wyoming Land 
Quality Division. Discussions of the 
State program submission were held 
among various officials. Minutes or 
notes of the discussions were placed in 
the administrative record and made 
available for public review and 
comment. After the public comment 
period closed, no discussions were held 
at which new information was 
presented which might have influenced 
this decision, except information 
relating to parts of the program being 
disapproved today. That information 
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will be subject to public comment during 
the public comment period on the 
review of Wyoming’s anticipated 
resubmission. 

All contacts between officials and 
staff of the Interior Department and the 
State of Wyoming were conducted in 
accordance with the Department's 
guidelines for such contacts published 
September 19,1979 (44 FR 54444-54445). 

As a result of some of these 
discussions, Wyoming proposed various 
changes to its submission with respect 
to issues raised by the Department of 
the Interior and the public. These 
proposals were not made part of the 
program submission and have not been 
formally approved or disapproved. No 
decisions can be made on these 
materials until they are formally 
submitted. Any discussion of these 
(terns in this notice is for general 
guidance only and does not bind the 
Secretary of the Interior's decision on 
any resubmission. In particular, this 
includes proposed statutory, regulatory 
and other changes are set forth in the 
voluminous working papers of the 
January 2-5,1980 meetings, and follow¬ 
up documents. The working papers 
consist of copies of a looseleaf binder 
used by all participants and referred to 
as the "orange book." Copies of the 
orange book, including copies annotated 
by participants at the January 2-5 
meeting, are in the administrative record 
as Administrative Record No. WY-99. 
Most of the more significant issues 
raised in the "orange book" are 
discussed in this notice. Additional 
analysis as to other issues not discussed 
In this decision may be found in the 
"orange book" containing the notes on 
the January 2-5,1980, meetings in 
Cheyenne. 

Following the meetings in Cheyenne 
on January 2-5,1980, the Wyoming Land 
Quality Division proposed to the staff of 
the Interior Department 141 pages of 
draft regulation changes dated January 
9,1980 (Administrative Record No. WY- 
119). On January 17.1980, Wyoming 
informally submitted further draft 
program amendments, primarily relating 
to enforcement provisions 
(Administrative Record No. WY-118). 
The changes proposed in the orange 
book and the January 9,1980, draft 
amendments and the January 17,1980, 
material, have not been enacted, and are 
not part of the State program 
submission. 

D. Secretary's Findings 

In accordance with Section 503(a) of 
SMCRA, the Secretary finds that 
Wyoming has or fails to have the 
capability to carry out the provisions of 
SMCRA and to meet its purposes, in the 


ways and to the extent set forth in 
findings 1 through 7 below: 

1. The Wyoming Environmental 
Quality Act (Wyoming EQA), the 
regulations adopted thereunder, and the 
Wyoming Administrative Procedures 
Act, provide, in part for the regulation 
of surface coal mining and reclamation 
operations on non-Indian and non- 
Federal lands in Wyoming in 
accordance with SMCRA; 

2. The Wyoming EQA provides 
sanctions for violations of Wyoming 
laws, regulations or conditions of 
permits concerning surface coal mining 
and reclamation operations, and these 
sanctions meet the requirements of 
SMCRA, in part, including, in part, civil 
and criminal actions, forfeiture of bonds, 
suspensions, revocations, and 
withholding of permits, and the issuance 
of cease-and-desist orders by the Land 
Quality Divisions or its inspectors; 

3. The Wyoming Land Quality 
Division does not have sufficient 
administrative and technical personnel, 
but has sufficient funds to enable 
Wyoming to regulate surface coal 
mining and reclamation operations, in 
part in accordance with the 
requirements of SMCRA; 

4. Wyoming law provides, in part, for 
the effective implementation, 
maintenance, and enforcement of a 
permit system that meets the 
requirements of SMCRA for the 
regulation of surface coal mining and 
reclamation operations on non-Indian 
and non-Federal lands within Wyoming; 

5. Wyoming has established, in part, a 
process for the designation of areas as 
unsuitable for surface coal mining in 
accordance with Section 522 of SMCRA; 

6. Wyoming has. in part, established 
for the purpose of avoiding duplication, 
a process for coordinating the review 
and issuance of permits for surface coal 
mining and reclamation operations with 
other Federal and State permit 
processes applicable to the proposed 
operations; and 

7. Wyoming does not have enacted 
regulations consistent with regulations 
issued pursuant to SMCRA. 

As required by Section 503(b)((l)—(3) 
of SMCRA, 30 U.S.C. 1253(b)(lH3). and 
30 CFR 732.11-732.13. the Secretary has, 
through OSM, fulfilled the requirements 
set forth in findings 8 through 10, below; 

Solicited and publicly disclosed the 
views of the Administrator of the 
Environmental Protection Agency, the 
Secretary of Agriculture, and the heads 
of other Federal agencies concerned 
with or having special expertise 
pertinent to the proposed Wyoming 
program; 

9. Obtained the written concurrence of 
the Administrator of the Environmental 


Protection Agency with respect to those 
parts of the Wyoming program being 
approved today which relate to air or 
water quality standards promulgated 
under the authority of the Federal Clean 
Water Act, as amended (33 U.S.C. 1151- 
1175), and the Clean Air Act, as 
amended (42 U.S.C. 7401 etseq.)\ and 

10. Held a public review meeting in 
Cheyenne, Wyoming, on September 20, 
1979, to discuss the Wyoming program 
submission and its completeness and 
held a public hearing in Cheyenne, 
Wyoming, on January 7,1980, on the 
substance of the Wyoming program 
submission; 

11. In accordance with Section 
503(b)(4) of SMCRA. 30 U.S.C. 
1253(b)(4), the Secretary finds that the 
State of Wyoming has, in part, the legal 
authority, but does not have sufficient 
qualified personnel necessary for the 
enforcement of the environmental 
protection standards of SMCRA and 30 
CFR Chapter VII. 

In accordance with 30 CFR 732.15. the 
Secretary makes findings 12 through 30, 
below, on the basis of information in the 
Wyoming program submission, including 
the side-by-side comparison of the 
Wyoming law and regulations with 
SMCRA and 30 CFR Chapter VII, public 
comments, testimony and written 
presentations at the public hearings, and 
other relevant information. 

12. The Wyoming program provides, 
in part, for Wyoming to carry out the 
provisions and meet the purposes of 
SMCRA and 30 CFR Chapter VII. The 
Secretary also makes findings 12.1 
through 12.12 below with respect to 
Wyoming's proposed alternative 
approaches ("State window" items) to 
the requirements of 30 CFR Chapter VII 
pursuant to 30 CFR 731.13: 

12.1 Wyoming's alternative approach 
to 30 CFR 780.23 (reclamation plan 
information on postmining land use) is, 
in part, in accordance with the 
provisions of SMCRA and consistent 
with the regulations in 30 CFR Chapter 
VII; 

12.2 Wyoming's alternative approach 
to 30 CFR 785.14 and Part 824 (special 
requirements for mountaintop removal 
operations) is in accordance with the 
provisions of SMCRA and consistent 
with the regulations in 30 CFR Chapter 
VII. The Federal provisions implement a 
variance from the requirement to return 
a mined area to approximate original 
contour. 

Wyoming has not proposed 
regulations for mountaintop removal 
because situations where mountaintop 
removal would be appropriate have not 
been identified within the State. Since 
Wyoming has chosen not to implement 
this variance, the Secretary finds the 
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Wyoming alternative approach to be f 
more stringent than SMCRA and the 
Federal rules. This approach is explicitly 
contemplated by Section 515(c)(1) of 
SMCRA (30 U.S.C. 1265(c)(1)) which 
makes the variance optional for State 
program; 

12.3 Wyoming’s alternative approach 
to 30 CFR 785.15, 785.16 and Part 826 
(special provisions for operations on 
steep slopes) is not in accordance with 
SMCRA and consistent with the 
Secretary’s regulations because it is not 
implemented in an enacted statute or 
regulations, which makes it inconsistent 
with the regulations in 30 CFR Chapter 
VII; 

12.4 Wyoming’s alternative approach 
to 30 CFR 785.19 (c). (d) and (e) 
(identification of alluvial valley floors 
and evaluation of the effect mining an 
alluvial valley floor has on farming) is, 
in part, in accordance with the 
provisions of SMCRA and is, in part, 
consistent with the regulations in 30 
CFR Chapter VII; 

12.5 Wyoming’s alternative approach 
to 30 CFR 816.22 (identification of 
topsoil to be removed before mining and 
redistributed afterwards) is, in part, in 
accordance with the provisions of 
SMCRA and is, in part, consistent with 
the regulations in 30 CFR Chapter VII; 

12.6 Wyoming’s alternative approach 
to 30 CFR 816.44(d) (requirements for 
permanent diversions and 
reconstruction of channels temporarily 
diverted) is, in part, in accordance with 
the provisions of SMCRA and is, in part, 
consistent with the regulations in 30 
CFR Chapter VII; 

12.7 Wyoming’s alternative approach 
to 30 CFR 816.57 (identification of 
streams for which authorization is 
necessary to mine within 100 feet) is, in 
part, in accordance with the 
requirements of SMCRA and is, in part, 
consistent with the regulations in 30 
CFR Chapter VII; 

12.8 Wyoming’s alternative approach 
to 30 CFR 816.72 (valley fill 
requirements) is, in part, in accordance 
with the requirements of SMCRA and is, 
in part, consistent with the regulations 
in 30 CFR Chapter VII; 

12.9 Wyoming’s alternative approach 
to 30 CFR 816.73 (head-of-hollow fill 
requirements) is, in part, in accordance 
with the requirements of SMCRA and is, 
in part, consistent with the regulations 
of 30 CFR Chapter VII; 

12.10 Wyoming’s alternative approach 
<o 30 CFR 816.74 (requirements for 
durable rock fills) is, in part, in 
accordance with the provisions of 
SMCRA and is. in part, consistent with 
the regulations in 30 CFR Chapter VII; 

12.11 Wyoming’s alternative approach 
to 30 CFR 816.104 (provisions for 


restoration of contour in thin 
overburden situations) is. in part, in 
accordance with SMCRA and is, in part, 
consistent with the regulations in 30 
CFR Chapter VII; 

12.12 Wyoming’s alternative approach 
to 30 CFR 816.105 (provisions for 
restoration of contour in thick 
overburden situations) is, in part, in 
accordance with SMCRA and is. in part 
consistent with the regulations in 30 
CFR Chapter VII; 

13. The Land Quality Division has, in 
part, the authority under Wyoming laws 
and regulations to implement 
administer, and enforce all applicable 
requirements consistent with 30 CFR 
Chapter VII, Subchapter K (Performance 
Standards), and the Wyoming program 
includes provisions adequate, in part, to 
do so; 

14. The Land Quality Division has the 
authority under Wyoming laws and 
regulations and the Wyoming program 
includes adequate provisions to 
implement administer and enforce a 
permit system consistent, in part, with 
30 CFR Chapter VII, Subchapter G 
(Permits); 

15. The Land Quality Division has, in 
part, the authority to regulate coal 
exploration consistent with 30 CFR part 
776 and 815 (Coal Exploration) and to 
prohibit coal exploration that does not 
comply with 30 CFR Parts 776 and 815, 
and the Wyoming program includes 
provisions adequate, in part, to do so; 

16. The Land Quality Division has the 
authority under Wyoming laws and the 
Wyoming program includes provisions 
to require that persons extracting coal 
incidental to government-financed 
construction maintain information on 
site, in part consistent with 30 CFR Part 
707; 

17. The Land Quality Division has the 
authority, and the Wyoming program 
includes provisions to enter, inspect, 
and monitor all coal exploration and 
surface coal mining and reclamation 
operations on non-Indian and non- 
Federal land within Wyoming 
consistent, in part, with the 
requirements of Section 517 of SMCRA 
(Inspections and Monitoring) and 30 
CFR Chapter VII, Subchapter L 
(Inspection and Enforcement); 

18. The Land Quality Division has the 
authority under Wyoming laws and the 
Wyoming program includes provisions 
to implement, administer, and enforce a 
system of performance bonds and 
liability insurance, or other equivalent 
guarantees, in part consistent with 30 
CFR Chapter VII, Subchapter J 
(Performance Bonds); 

19. The Land Quality Division has the 
authority, and the Wyoming program 
includes provisions to provide for civil 


and criminal sanctions for violation of 
Wyoming law, regulations and 
conditions of permits and exploration 
approvals including civil and criminal 
penalties, in part in accordance with 
Section 518 of SMCRA (Penalties) and 
consistent, in part, with 30 CFR Part 845 
(Civil Penalties), including, in part, the 
same or similar procedural 
requirements; 

20. The Land Quality Division has the 
authority under Wyoming laws, and the 
Wyoming program contains provisions, 
to issue, modify, terminate and enforce 
notices of violation, cessation orders 
and show-cause orders in accordance, in 
part, with Section 521 of SMCRA 
(Enforcement) and consistent, in part, 
with 30 CFR Chapter VII, Subchapter L 
(Inspection and Enforcement), including, 
in part, the same or similar procedural 
requirements; 

21. The Land Quality Division has the 
authority, and the Wyoming program 
contains provisions, to designate areas 
as unsuitable for surface coal mining, in 
part consistent with 30 CFR Chapter VII, 
Subchapter F (Designation of Lands 
Unsuitable for Mining); 

22. The Land Quality Division has the 
authority under Wyoming laws and the 
Wyoming program contains provisions 
to provide for public participation in the 
development, revision and enforcement 
of Wyoming laws and regulations and 
the Wyoming program, in part 
consistent with the public participation 
requirements of SMCRA and 30 CFR 
Chapter VII; 

23. The Land Quality Division has the 
authority under Wyoming laws and the 
Wyoming program includes provisions 
to monitor, review, and enforce the 
prohibition against indirect or direct 
financial interests in coal mining 
operations by employees of the Land 
Quality Division, in part consistent with 
30 CFR Part 705 (Restrictions on 
Financial Interests of State Employees); 

24. The Land Quality Division has the 
authority under Wyoming laws and the 
program includes provisions to require 
the training, examination, and 
certification of persons engaged in or 
responsible for blasting and the use of 
explosives in accordance with Section 
719 of SMCRA to the extent required for 
approval of its program; 

25. The Land Quality Division has the 
authority under Wyoming laws and the 
Wyoming program contains provisions 
to provide small operator assistance, in 
part consistent with 30 CFR Part 795 
(Small Operator Assistance); 

26. The Land Quality Division does 
not have the authority under Wyoming 
laws and the Wyoming program does 
not contain provisions to provide 
protection of employees of the Land 
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Quality Division in accordance with the 
protection afforded Federal employees 
under Section 704 of SMCRA (Protection 
of Employees); 

27. Wyoming has the authority under 
its laws and the Wyoming program 
contains provisions to provide for 
administrative and judicial review of 
State program actions in accordance, in 
part, with Sections 525 and 526 of 
SMCRA (Review of Decisions) and 30 
CFR Chapter VII, Subchapter L 
(Inspection and Enforcement); 

28. The Land Quality Division has the 
authority under Wyoming laws and the 
Wyoming program contains provisions 
to cooperate and coordinate with and 
provide documents and other 
information to the Office of Surface 
Mining under the provisions of 30 CFR 
Chapter VII; 

29. The Wyoming EQA and Wyoming 
Land Quality Rules and Regulations, as 
currently in effect, contain numerous 
provisions which would interfere with or 
preclude implementation of SMCRA and 
30 CFR Chapter VII. Wyoming 
Administrative Procedures Act, 

Wyoming Water Quality Rules and 
Regulations, Wyoming Air Quality Rules 
and Regulations, Wyoming Water Law, 
Wyoming State Engineer Regulations 
and Instructions. Wyoming Water Laws, 
Department of Environmental Quality 
Rules of Informational Practices. 
Wyoming Public Records Law. 

Wyoming Open Meeting Law. and other 
laws and regulations of Wyoming do not 
contain provisions which would 
interfere with or preclude 
implementation of the provisions of 
SMCRA and 30 CFR Chapter VII; 

30. The Land Quality Division and 
other agencies having a role in the 
program would not have sufficient legal, 
technical, and administrative personnel, 
but would have sufficient funds to 
implement, administer, and enforce the 
provisions of the program, the 
requirements of 30 CFR 732.15(b) 
(Program Requirements), and other 
applicable State and Federal laws. 

E. Explanation of the Secretary's 
Findings 

The discussion in this section is based 
on a review of the Wyoming program as 
submitted August 15,1979, and amended 
October 26.1979, as well as material 
Wyoming subsequently made available 
to the Department. The program 
submission and other material include 
enacted laws and regulations and 
various proposed amendments to those 
laws and regulations. None of the 
amendments has been enacted. In 
accordance with 30 CFR 732.11(d). the 
failure to have all necessary laws and 
regulations fully enacted requires that 


the Secretary not approve this program 
at this time. 

This discussion includes differences 
between the Wyoming program and the 
Federal requirements identified by the 
Department of the Interior or 
commenters in the review of the 
program. In addition, significant issues 
or questions raised by commenters are 
addressed. No detailed discussion is 
presented of those aspects of the 
Wyoming program which are equivalent 
to the Federal requirements. 

Two versions of Land Board Rules 
and Regulations were contained in 
Wyoming’s program submission. The 
first version consisted of the existing 
rules of the Land Quality Division (Vol. 
IV, Section A.l of Administrative 
Record No. WY-3). The second version 
was a full set of rules and regulations 
which consisted of the existing rules, 
extensively modified to comply with the 
requirements of SMCRA and 30 CFR 
Chapter VII. This second version has 
not been adopted by the Land Quality 
Division, and was submitted as 
proposed rules (Vol. IV. Section A.2 of 
Administrative Record No. WY-3). 

After review of these two versions by 
OSM, other governmental agencies and 
members of the public, Wyoming 
discussed a third version of rules. This 
version was presented to the 
Department of the Interior in the form of 
the “Regulatory Memorandum” in the 
orange book (Administrative Record 
WY-99). This version was modified 
after the discussions on January 2-5 
between representatives of the 
Department of the Interior and the State 
of Wyoming. The modifications are 
incorporated in the fourth version of the 
rules, given to the Department of the 
Interior on January 9.1980 
(Administrative Record No. WY-119). 

Only the first and second versions of 
the rules are part of the formal program 
submission. Only the first version has 
been enacted. The other three versions 
were merely proposals. 

Because the Land Quality Division 
intends to make extensive modifications 
in its rules, the Secretary is disapproving 
the entire body of rules. Accordingly, a 
full set of Land Quality Division Rules 
and Regulations must be part of 
Wyoming’s resubmission within sixty 
days if the Secretary is to be able to 
approve the Wyoming program. This 
resubmitted set of rules will be open to 
public comment. 

The discussion of particular issues, 
below, reflects review of all four 
versions of rules which have been 
before the Department of the Interior 
and the public during the period of 
consideration of Wyoming’s program 
submission leading to the Secretary’s 


decision being announced today. 
Comments by other Federal agencies 
and the public were based on review of 
the first two versions of the rules. 
Analysis of disposition of those 
comments reflects, where appropriate, 
later versions of Wyoming’s rules. 

In the discussion, reference to 
particular rules for the most part is to 
the January 9.1980, version of proposed 
rules. In some cases this version is 
identical to one or more earlier versions. 
In other cases, it contains modifications 
resulting from review of earlier versions. 
Other versions are referenced only in 
instances where identification of those 
versions is necessary to understand the 
analysis of issues of comments. 

The versions in the submission, the 
first and second versions, are being 
disapproved by the Secretary. The 
Secretary has made no final decision on 
the other two versions. The discussion 
of particular rules, which follow, is 
presented primarily to assist Wyoming, 
the public, and government agencies, in 
the development and review of 
Wyoming’s resubmission pursuant to 30 
CFR 732.14, consistent with Section 
102(g) and (i) of SMCRA (30 U.S.C. 
1202(g) and (i)). 

Any indication of the adequacy or 
inadequacy of Wyoming’s latest version 
of its rules is tentative, and is subject to 
modification upon further review by the 
Department, the public and other 
agencies. 

The Wyoming EQA is being approved 
in part. Only sections of the EQA which 
are fully enacted are being approved. 
Discussions of proposed amendments to 
the EQA are included below as guidance 
for Wyoming, other government 
agencies and the public, in the 
development and review of Wyoming's 
resubmission. The conclusions 
expressed with respect to such 
amendments are not necessarily final. 

In the discussion of comments, 
individual commenters have been 
identified where it may assist the reader 
of this notice. All comments identified 
as coming from EPA were submitted by 
the EPA regional office in Denver. 

Many of the comments of EPA and 
others were on early versions of the 
statutory and regulatory language. 
Accordingly, in the discussion below, 
the Secretary often points to new 
proposed language in discussing the 
issues raised and in many cases this 
new language resolves the issue. 

Finding 1 

The Secretary finds the Wyoming 
Environmental Quality Act (Wyoming 
EQA), the regulations adopted 
thereunder, and the Wyoming 
Administrative Procedures Act, provide, 
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in part, for the regulation of surface coal 
mining and reclamation operations on 
non-Indian and non-Federal lands in 
Wyoming in accordance with SMCRA. 

This Finding corresponds to Section 
503(a)(1) of SMCRA (30 U.S.C. 

1253(a)(1)). Analysis of the issues 
underlying this Finding is found in the 
detailed discussions of findings 12 
through 30, below. 

Finding 2 

The Secretary finds that the Wyoming 
EQA provides sanctions for violations of 
Wyoming laws, regulations or 
conditions of permits concerning surface 
coal mining and reclamation operations, 
and these sanctions meet the 
requirements of SMCRA, in part, 
including, in part, civil and criminal 
actions, forfeiture of bonds, suspensions, 
revocations, and withholding of permits, 
and the issuance of cease-and-desist 
orders by the Land Quality Division or 
its inspectors. 

This finding corresponds to Section 
503(a)(2) of SMCRA (30 U.S.C. 

1253(a)(2)). Analysis of the issues 
underlying this Finding is found in the 
detailed discussion of Findings 18,19, 
and 20, below. 

Finding 3 

The Secretary Finds that the Land 
Quality Division does not have 
sufficient administrative and technical 
personnel, but has sufFicient funds to 
enable Wyoming to regulate surface 
coal mining and reclamation operations, 
in part, in accordance with the 
requirements of SMCRA. 

This finding corresponds to Section 
503(a)(3) of SMCRA (30 U.S.C. 

1253(a)(3)). An analysis of the issues 
underlying this finding is found in the 
detailed discussion of finding 30, below. 

Finding 4 

The Secretary Finds that Wyoming 
law provides, in part, for the effective 
implementation, maintenance, and 
enforcement of a permit system that 
meets the requirements of SMCRA for 
the regulation of surface coal mining 
and reclamation operations on non- 
Indian and non-Federal lands within 
Wyoming. 

This Finding corresponds to Section 
503(a)(4) of SMCRA (30 U.S.C. 

1253(a)(4)). An analysis of the issues 
underlying this finding is found in the 
detailed discussion of Finding 14, below. 

Finding 5 

The Secretary Finds that Wyoming has 
established, in part, a process for the 
designation of areas as unsuitable for 
surface coal mining in accordance with 
Section 522 of SMCRA. 


This Finding corresponds to Section 
503(a)(5) of SMCRA (30 U.S.C. 
1253(a)(5)). An analysis of the issues 
underlying this finding is found in the 
detailed discussion of Finding 21, below. 

Finding 6 

Wyoming has, in part, established for 
the purpose of avoiding duplication, a 
process for coordinating the review and 
issuance of permits for surface coal 
mining and reclamation operations with 
other Federal and State permit 
processes applicable to the proposed 
operations. 

This Finding corresponds to Section 
530(a)(0) of SMCRA. In addition to the 
information in the following four 
paragraphs, discussion of the analysis 
underlying this finding is found in the 
detailed discussions of Findings 13 and 
14, below. 

Wyoming has identified in its program 
submission seven State agencies having 
related responsibilities for elements of 
permitting and inspection of surface and 
underground coal mining operations. 
These are the Land, the Air, and Water 
Quality Divisions of the Department of 
Environmental Quality, the State 
Engineer, the Recreation Commission, 
the Game and Fish Department, and the 
Wyoming State Inspector of Mines. The 
related responsibilities are coordinated 
through Five Memoranda of 
Understanding (MOUs). In these MOUs, 
the agencies agree to review elements of 
applications, provide technical 
assistance to the principal agency, the 
Land Quality Division (which serves as 
the “regulatory authority ,, ) l and to apply 
certain environmental protection 
performance standards to permit 
applications (Administrative Record No. 
WY-3). 

The MOUs between the three 
divisions in the Department of 
Environmental Quality and the MOU 
between the Land Quality Division and 
the State Engineer contain standards 
and require plans to meet certain 
requirements. This information would be 
required to be in the permit application 
for the surface (or underground) coal 
mining operation pursuant to Rule II 
3a(5), which, if promulgated, will require 
inclusion of air quality, water quality, 
solid waste (also the responsibility of 
the Land Quality Division), and State 
Engineer applications. The permit can 
be approved only with this information 
included; otherwise the requirements of 
Rule II 3a(5) would not be met. Once the 
permit is approved, the permittee must 
comply with the measures in the 
application. Thus, the requirements of 
the Water Quality and Air Quality 
Divisions, and the requirements of the 
State Engineer would be enforceable 


under the provisions of Wyoming’s 
program. 

Only one comment was raised on the 
Wyoming procedures to coordinate its 
permit process. The Department of 
Energy pointed out that coordination 
may be difficult as a result of the 
fragmentation of responsibility among 
the Divisions of the Department of 
Environmental Quality, State Engineer, 
Inspector of Mines, and Game and Fish 
Department. Along with the MOUs that 
have been drafted, DOE suggested that 
the establishment of an interdepartment 
task force may provide for the necessary 
on-going coordination. 

The MOUs would establish important 
functions within a Department 
Environmental Quality and would 
provide a strong vehicle for coordination 
among air, water, and land concerns. 
The agreements with other entities such 
as the State Engineer and the Game and 
Fish Department establish protocols and 
identify authorities. While coordination 
will require on-going attention, the Land 
Quality Division staff has worked under 
the MOUs successfully. This comment is 
being sent to the State for its 
consideration. 

Finding 7 

The Secretary finds that Wyoming 
does not have enacted regulations 
consistent with regulations issued 
pursuant to SMCRA. 

This finding corresponds to Section 
503(a)(7) of SMCRA (30 U.S.C. 
1253(a)(7)). As discussed earlier, 
Wyoming proposes to revise the existing 
regulations of the Land Quality Division 
extensively. Since the provisions of the 
regulations are interrelated to a great 
degree, the Secretary cannot approve 
any part of these rules until 
substantially all of them have been 
Finalized. Accordingly, the entire body 
of Land Quality Division Rules and 
Regulations is disapproved. 

Finding 8 

The Secretary has, through OSM, 
solicited and publicly disclosed the 
views of the Administrator of the 
Environmental Protection Agency, the 
Secretary of Agriculture, and the heads 
of other Federal agencies concerned 
with or having special expertise 
pertinent to the proposed Wyoming 
program. 

This Finding corresponds to Section 
503(b)(1) of SMCRA (30 U.S.C. 
1253(b)(1)). This finding is based on the 
facts set forth in a Federal Register 
notice published February 14,1980. 
identifying the Federal agencies from 
which comments were solicited, the 
agencies which responded and the 
offices of OSM and the Wyoming Land 
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Quality Division at which copies of the 
comments were made available (45 FR 
10046-10047). 

Finding 9 

The Secretary has. through OSM, 
obtained the written concurrence of the 
Administrator of the Environmental 
Protection Agency with respect to those 
parts of the Wyoming program being 
approved today which relate to air or 
water quality standards promulgated 
under the authority of the Federal Clean 
Water Act, as amended (33 U.S.C. 1151- 
1175), and the Clean Air Act, as 
amended (42 CFR 7401 et seq.). 

This finding corresponds to Section 
503(b)(2) of SMCRA (30 U.S.C. 
1253(b)(2)). The finding is based on the 
letter transmitted by the Administrator 
of EPA to the Secretary on February 15, 
1980. A copy of this letter has been 
placed in the Administrative Record. 

Finding 10 

The Secretary, through the OSM 
Regional Director for Region V. held a 
public review meeting in Cheyenne, 
Wyoming, on September 20,1979, to 
discuss the Wyoming program 
submission and its completeness and 
held a public hearing in Cheyenne, 
Wyoming, on January 7,1980. on the 
substance of the Wyoming program 
submission. 

This finding corresponds to Section 
503(b)(3) of SMCRA (30 U.S.C. 
1253(b)(3)). 

Finding 11 

The Secretary finds that the State of 
Wyoming has, in part, the legal 
authority, but does not have sufficient 
qualified personnel necessary for the 
enforcement of the environmental 
protection standards of SMCRA and 30 
CFR Chapter VII. 

This finding corresponds to Section 
503(b)(4) of SMCRA (30 U.S.C. 
1253(b)(4)). Analysis of the issues 
underlying this finding are found in the 
detailed discussions of findings 12 
through 30. below. 

Finding 12 

The Secretary finds that the Wyoming 
program provides, in part, for Wyoming 
to carry out the provisions and meet the 
purposes of SMCRA and 30 CFR 
Chapter VII. 

This finding corresponds to the first 
half of 30 CFR 732.12(a). This finding is 
based on findings 1 through 11 and 12.1 
through 30. Analysis of the issues 
underlying those findings is found 
throughout this section of the Federal 
Register notice. 


Findings 12.1-12.12 

Wyoming proposed twelve alternative 
approaches to the Federal regulations, 
“state window*' items, in its submission. 
These are found in Administrative 
Record No. WY-3, Vol. 6, Section G.l. 
The Secretary finds that one of these 
items, relating to mountaintop removal, 
is acceptable as presented. See Finding 
12.2 in Section D. above. When 
promulgated, it appears that the 
remainder of the items would be 
accordance with SMCRA and consistent 
with the Federal regulations, or more 
stringent than the Federal requirements, 
as required either for State window 
items or for other provisions. These 
items are discussed below. These 
tentative conclusions are subject, of 
course, to consideration of issues raised 
by public comments on Wyoming’s 
resubmission. 

Wyoming has proposed to rely on the 
discussion of premining land use 
required by Rule U 3a(6)(d) for the 
postmining land use description 
required by 30 CFR 780.23 if there is no 
land use change, and to require a 
description of proposed changes for 
postmining land use through Rule II 
3b(ll). This modification of the Federal 
requirements appears to be an 
administrative modification proposed in 
order to eliminate any unnecessary 
potential requirement to discuss the 
premining land use twice. Wyoming has 
proposed to satisfy the requirements of 
30 CFR 780.23 by its requirement for 
surface owner consent and notices (W.S. 
35-ll-406(f) and Rule XIII la(2)) when 
there is no proposed change in land use. 

Wyoming has not proposed 
regulations for steep slope mining and 
will prohibit such mining until rules are 
promulgated if the proposed revision to 
the Wyoming Statute is promulgated 
(proposed W.S. 35-ll-406(m)). It would 
appear that the change proposed would 
satisfy the requirements of SMCRA and 
30 CFR Chapter VII. 

Wyoming has developed, in Rule VII 
2, an alternative to the requirements of 
30 CFR 785.19 (alluvial valley floors). 

The alternative uses comprehensive 
language to summarize the requirements 
which are listed in detail in the Federal 
rule. Wyoming has proposed to draft 
additional language to be certain that 
any additional information required 
shall be included in an application and 
Wyoming has provided an alluvial 
valley floor technical guidance 
document, as part of the program, which 
will give the detailed guidance on 
premining investigations. Wyoming has 
also proposed an alternative to 30 CFR 
785.19(e)(2) which uses an equation 
expressing a lower limit of a three 


percent loss in production that would 
constitute a significant effect of 
proposed operations on farming. The 
equation used to project a percentage 
loss in production equivalent to a 
significant effect appears to be 
acceptable in terms of providing 
environmental protection, based on 
characteristics of regional agricultural 
conditions. 

In light of the remand of sections 
785.19(d), (e) (1) and (2) by the district 
court’s decision in In re Permanent 
Surface Mining Regulation Litigation on 
February 26,1980. Wyoming’s Rule VII 2 
on alluvial valley floors now appears to 
be more stringent than the federal 
requirements. Wyoming may therefore 
choose either to proceed with its 
proposed alternatives and additional 
draft language or to adopt other alluvial 
valley floor requirements which reflect 
the district court’s decision. Any new 
provisions will then be re-evaluated in 
light of the district court’s decision when 
the revised Wyoming program is 
resubmitted. Once new federal rules are 
adopted, Wyoming will be able to 
amend its program to reflect those 
changes. 

Wyoming’s program contains a 
definition of topsoil and describes 
topsoil protection provisions which do 
not include the 6“ minimum for removal 
of acceptable A horizon material (i.e., 
“topsoil”) required by 30 CFR 816.22(c). 
Instead, Wyoming has a broader 
definition of topsoil; the A, B, and C 
horizons, or any combination thereof 
which has been determined through soil 
surveys, laboratory analyses and field 
trials to be suitable as a plant growth 
medium (Rule I 2(96)). Wyoming has 
proposed the alternative to accomplish 
equal environmental protection despite 
the extreme variation in local soil 
conditions. Wyoming has also proposed 
addition of a provision to segregate soil 
horizons (in the January 9.1980. 
proposed rules, Administrative Record 
No. WY-119) which provides for 
segregation of A, B, or C horizons when 
appropriate. If the drafted change is 
added, it appears that environmental 
protection in accordance with SMCRA 
and consistent with 30 CFR Chapter VII 
will result, given the regional soil 
conditions found in Wyoming. 

Wyoming has provided language in 
Rule IV 3e(2)(b) regaridng restoration of 
stream channels and construction of 
permanent diversions which requires 
establishment or restoration of stream 
characteristics, including aquatic 
habitat, to approximate premining 
stream channel characteristics. This is 
proposed as a substitute for the Federal 
requirements to establish the stream to 
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its natural meandering shape or an 
environmentally acceptable gradient, as 
determined by the regulatory authority 
(30 CFR 816.44(d)(2)) and to establish or 
restore the longitudinal profile and cross 
section, including aquatic habitat (30 
CFR 816.44(d)(3)). Wyoming reasons that 
the alternative provides restoration of a 
stable channel and floodplain conditions 
considering the relationship between 
discharge and channel properties. It 
would appear that this alternative 
should provide the ability to restore 
streams, considering topographic 
changes, textural changes, spoil 
structure, transitions between disturbed 
and undisturbed ground, bedrock 
control and time-dependent changes, 
based upon characteristics of the 
regional environment. 

Wyoming proposed in Rule IV 3p(2) 
the substitution of intermittent and 
perennial streams for the “biological 
community" test to define the stream 
buffer zones required by 30 CFR 
816.57(a) and (c). Wyoming perceived 
problems with enforcement using the 
“biological community” concept 
Wyoming considers the alternative no 
less stringent than that of the Federal 
regulations and reasons that the 
hydrologic definition using stream 
characteristics provides a more 
enforceable provision reflecting local 
drainage, aquatic life conditions, and the 
Wyoming permit system which requires 
identification of surface water and 
ground water flow systems to the degree 
necessary to identify ephemeral, 
intermittent and perennial flow 
conditions. The substitution probably 
would provide equivalent protection of 
the environment, considering the 
characteristics of the regional 
environment and other provisions of the 
Wyoming program. 

Wyoming has not provided 
counterparts to 30 CFR 816.72 (valley 
Tills). 30 CFR 816.73 (head-of-hollow 
fills), or 30 CFR 816.74 (durable rock 
fills), on the grounds that the Federal 
regulations are designed for areas where 
the valley walls slope more than 20 
degrees or the slope profile of the valley 
is more than 10 degrees. Since area 
mining and contour mining operations in 
Wyoming are conducted on relatively 
flat, rolling terrain, spoil can be placed 
on relatively flat to moderately sloping 
and stable areas not requiring special 
stabilizing measures. Wyoming prohibits 
mining or spoil placement on steep 
slopes until regulations are promulgated. 
The Wyoming rules would apparently 
achieve equal environmental protection 
as the Federal regulations, considering 
,;nR characteristics of the areas in 
Wyoming where mining occurs. 


Wyoming has proposed in Rule IV 3a, 
not to use the ratios of 0.8 and 1.2 to 
distinguish between thin and thick 
overburden as do 30 CFR 816.104 and 
816.105. Wyoming considers that the 
single ratio does not allow for site- 
specific considerations since local 
environmental considerations dictate 
that the approximate original contour 
provisions be sufficiently flexible to 
allow consideration for the types of 
materials and methods of excavation. 
Without using the ratio tests, the 
Wyoming approach would assure that 
the special provisions of 30 CFR 816.104 
and 816.105 are not more broadly 
available than they would be under the 
Federal rules. In the case of thin 
overburden, Wyoming proposes 
backfilling with all material to obtain as 
close as possible to the approximate 
original contour. In the case of thick 
overburden, Wyoming’s alternative 
would allow for consideration of 
differing earthen materials and 
associated mining methods. All the 
specific requirements of Section 
515(b)(3), 30 U.S.C. 1265(b)(3), will be 
met under the Wyoming approach. The 
Wyoming alternatives appear to be in 
accordance with SMCRA and consistent 
with 30 CFR Chapter VII. 

Finding 13 

The Secretary finds that the Land 
Quality Division has, in part, the 
authority under Wyoming laws and 
regulations to implement, administer, 
and enforce applicable requirements 
consistent with 30 CFR Chapter VII, 
Subchapter K (Performance Standards), 
and the Wyoming program includes 
provisions adequate, in part, to do so. 
This finding is made under 30 CFR 
732.15(b)(1). 

Wyoming incorporates provisions 
corresponding to Section 515 and 516 of 
SMCRA and Subchapter K of 30 CFR 
Chapter VII in Wyoming Statute 35-11- 
401. 402, 404, 405. 406. 411, 415 and 601 
and in Wyoming rules Chapters III, IV, 

V, VI, VII, VIII. and XV. Vol. 1 Part G.6, 
of the program submission contains a 
discussion of Wyoming’s administrative 
and enforcement procedures for 
performance standards. 

Discussion of significant issues raised 
during the review of the Wyoming 
provisions for environmental 
performance standards follows. 

Signs and Markers 

13.1 The differences between 30 CFR 
816.11, signs and markers, and the 
Wyoming proposed provisions 
contained in Rules IV 3m. IV 2c and VI 
Id are organization and minor word 
differences. The same signs are required 
by Wyoming, and, in addition, Wyoming 


requires spoil or waste material to be 
marked with signs (Rule IV 2c(3)). The 
proposed Wyoming provisions appear to 
be consistent with the requirements of 
30 CFR 816.11. 

Casing and Sealing 

13.2 30 CFR 816.13 through 816.15 
discuss casing and sealing of drilled 
holes. Wyoming proposed to specify 
approval by the administrator of 
temporary sealing of holes and the use 
of protective devices and requires that 
other exposed underground openings be 
“properly managed.” Plugging, sealing, 
and capping of drilled holes (except for 
blasting) are addressed in Rule IV 3b(8), 
“General Environmental Protection 
Performance Standards,” and in Rule 
XV, “Exploration by Drilling.” The 
Federal rules, in 30 CFR 816.14 and 
816.15, distinguish between temporary 
and permanent casing and sealing and 
Wyoming does so in Rule IV 3n. 
Wyoming Rule XV 3a(2)(a) provides 
specifications to be met by drilling muds 
used to seal exploration drill holes 
where the API “Standard Procedures for 
Testing Drilling Fluids” are used. The 
proposed Wyoming provisions appear to 
be consistent with the requirements of 
30 CFR 818.13 through 816.15. 

Topsoil 

13.3 Wyoming proposes to substitute 
a broader definition of topsoil in Rule 1 
2(96) for that of 30 CFR 701.5 and does 
not specify the 6” minimum removal 
depth of 30 CFR 816.22(c). See also 
Wyoming Rule IV 2c. Wyoming's 
definition includes portions of the B and 
C horizons acceptable for plant growth 
and thus provides a definition suited for 
reclamation procedures. Experience in 
Wyoming shows this topsoil analysis 
and the resulting recovery procedures to 
be appropriate, especially in areas 
where sodic or saline soils are 
encountered. Wyoming submitted as a 
“State window” an alternative to the 6“ 
minimum removal depth as discussed 
above in detail under the explanation of 
findings 12.1-12.12. 

13.4 The Public Lands Institute 
commented that the proposed Wyoming 
regulations do not require saving 
subsoil, do not set a minimum amount of 
topsoil to be removed, and do not 
require segregation of horizons and 
vegetation and laboratory certification 
of field-site trials of reclaiming 
overburden as required by Section 
515(b)(5) of SMCRA and 30 CFR 816.21 
and 22. 30 CFR 816.22(d) requires subsoil 
segregation of the B and C horizons “if 
the regulatory authority determines that 
either of these is necessary or desirable 
to ensure soil productivity consistent 
with the approved postmining land use.” 
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Wyoming originally submitted its 
program without the B and C horizon 
segregation requirement. Wyoming now 
proposes to require in rule IV 3b(l) that 
“The A horizon or more organic horizon 
of the topsoil shall be segregated from 
the B and C horizons where such 
practice would enhance revegetation" 
(Administrative Record No. WY-119). 
Since topsoil is defined as the A, B. and 
C horizons when these are suitable for 
plant growth, the proposed Wyoming 
program would appear to provide the 
equivalent authority to segregate soil 
horizons where necessary or desirable. 
Likewise, saving all soil suitable for 
plant growth would appear to be 
consistent with the Federal requirement 
to save subsoil. 

13.5 The Wyoming Mining 
Association indicated that the State's 
original definitions of subsoil (“any 
subsurface earthen material excluding 
any material within the topsoil layer") 
and topsoil (which would include A, B, 
and C soil horizons) would mean that 
subsoils would not include B and C soil 
horizons. This appears to conflict with 
the definition of “A, B and C soil 
horizons," under which B and C soil 
horizons were considered subsoil. 

Wyoming now proposes to define 
“subsoil" in rule I 2(90) as earthen 
materials including materials capable of 
supporting plant life. “Topsoil" is 
defined to include the suitable plant 
growth material in the A, B, or C 
horizons, (rule 1 2(96)). Wyoming's 
definition of "soil horizons" excludes 
bedrock or unconsolidated lithologic 
materials. Therefore, “subsoil" refers to 
materials below a C horizon if a C 
horizon exists, or to materials below the 
lowest of the A, B or C horizons. The 
Wyoming rules appear to be internally 
consistent and consistent with the 
Federal requirements as far as soils 
definitions are concerned. 

13.6 By defining spoil as "all 
materials removed except minerals and 
topsoil,” according to one commenter, 
spoil could include subsoil. The 
commenter suggested that the definition 
for spoil be changed to “overburden that 
has been removed during surface coal 
mining operations," which the 
commenter concludes would be 
consistent with the Federal regulations. 

Wyoming proposes to require subsoil 
analyses equivalent to those required 
for topsoil only if topsoil is not available 
or if topsoil is inadequate and subsoil is 
to be used for reclamation. If special 
handling requirements for subsoil are 
not identified or required to be in the 
plan approved by the Land Quality 
Division, subsoil is treated as spoil in 
the manner prescribed by Rules VI 2c(3), 
VI 3a, and IV 3c(l). If the soil materials 


requiring protection are identified, and if 
subsoil materials requiring or benefiting 
from special protection are identified, 
the remaining overburden materials 
shall be treated as spoil. Specially 
identified subsoil would have to be 
handled in accordance with the 
approved reclamation plan. The 
provisions of the Wyoming program for 
defining spoil appear to be adequate to 
protect against disposal of subsoil in a 
manner which is inconsistent with the 
Federal regulations. 

13.7 Wyoming proposes to remove 
the phrase "in accordance with 
applicable Federal and State air quality 
standards" from proposed Rule IV 3o, 
air resources protection, in order to 
eliminate the possible reliance on 
quantitative total suspended particulate 
standards due to soil disturbance which 
may not relate to visibility at a mining 
operation or the more subtle effects of 
air pollution. This revision appears to be 
consistent with 30 CFR 816.21 through 
816.25 for topsoil protection and 30 CFR 
816.95 for air resources protection. 

13.8 Wyoming proposes to require 
scarification prior to topsoiling. Tliis is 
considered to be a practice preferable 
for stabilization of the topsoil, in most 
instances, to scarifying after topsoiling 
and may be allowed pursuant to 30 CFR 
816.24(a). The variation from the Federal 
rule appears to be consistent with the 
Federal rule, in accordance with 30 CFR 
730.11(b) which states that provisions 
which are more stringent than the 
Federal rules are not inconsistent with 
them. 

13.9 Wyoming does not specifically 
state in its regulations that postmining 
soils analysis will be performed by a 
qualified laboratory as specified in 30 
CFR 816.25, but does have a “soils’* 
guideline that specifies acceptable soils 
analysis procedures. The guidelines do 
not, however, stipulate that the 
laboratory must be qualified in 
accordance with 30 CFR 816.25. The 
program resubmission should provide 
for qualification of laboratories. 

13.10 In regard to determining soil 
suitability, the U.S. Forest Service 
suggested that soils with more than 15% 
coarse fragment be identified with a gr 
prefix (example: grl is a gravelly loam). 

It also suggested that additional tests for 
particle size, pH and electrical 
conductivity be conducted on the 
restored topsoil. Wyoming’s Rule II 
3a6(f) would specify that soils analyses 
for permits are to be conducted in 
accordance with the standards of the 
National Cooperative Soil Survey of the 
U.S. Department of Agriculture (USDA). 
The designation of gravelly material will 
be specified pursuant to the USDA 
requirements and would appear to be 


acceptable. The “soils" guideline 
includes standard specifications for 
particule size, pH, and electrical 
conductivity for soils analysis. 

Hydrologic Balance 

13.11 In comparison to 30 CFR 
816.41(a), Wyoming’s submission did not 
provide a direct statement on prevention 
of long-term adverse changes to the 
hydrologic balance. However. Wyoming 
now proposes to prohibit material 
damage to the hydrologic balance 
outside the permit area (proposed W.S. 
35-ll-406(j)(iii)) and to define 
“hydrologic balance" (Rule I 2(38)) in 8 
manner which is not time-restricted. 
Wyoming has represented that its 
regulations and statutes require, by 
common usage and definition, 
prevention of long- and short-term 
adverse changes and uses. (See notes of 
January 2-5 meetings, Administrative 
Record No. WY-99.) Accordingly the 
program appears to be consistent with 
the Federal requirements on this point. 

13.12 Although the Wyoming 
program mentions the necessity of 
controlling water pollution and gives 
many specific steps to be taken, 
according to the Environmental 
Protection Agency (EPA), none of the 
steps listed specifically seem to cover 30 
CFR 816.41 (d)(2)(vii) which requires 
“selectively placing and sealing acid- 
forming and toxic-forming material.” 
Wyoming now proposes in Rule IV 3c(3) 
to require acid-forming and toxic¬ 
forming materials to be buried or treated 
within 30 days after exposure. Rule IV 
3a(2) requires backfilled materials to be* 
placed so as to minimize adverse effects 
on ground water and to support the 
approved postmining land use. Rule IV 
3c(3)(d) requires, where acid-forming or 
toxic materials are disposed of in 
backfilled spoil piles in the pit, that 
these materials be selectively hauled or 
conveyed, and compacted, wherever 
necessary to prevent leaching of acid¬ 
forming or toxic material into surface or 
subsurface waters. These provisions 
appear to be consistent with the Federal 
requirements. 

. 13.13 In the Wyoming equivalent to 
30 CFR 816.42, water quality standards 
and effluent limitations, the State 
retains sedimentation ponds until the 
affected lands have been restored and 
until drainage meets applicable water 
quality standards (for the receiving 
waters) whereas Federal requirements 
are for retention until the revegetation 
requirements of 30 CFR 816.111-117 are 
met. Wyoming includes revegetation 
requirements in the word "restored'' and 
thus the equivalent criteria for pond 
removal are used. Wyoming uses the 
equivalent term “affected lands" in 
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place of “disturbed area/* Wyoming 
does not use the “small area exemption'* 
but rather includes all runoff in the 
sedimentation pond requirement which 
is more stringent than the Federal 
requirement and, under 30 CFR 
730 . 11 (b), consistent with it. 

13.14 Wyoming uses “daily average" 
for measuring total suspended solids. 

The program utilizes the Water Quality 
Division’s regulations and the Land 
Quality Division has proposed a 
Memorandum of Understanding with 
that Division regarding cooperative 
review and enforcement of water quality 
aspects of surface coal mining and 
reclamation operations (see the orange 
book, Administrative Record No. WY- 
99). The measuring provisions and 
coordination provisions appear to 
provide enforceable water quality limits 
and measurement requirements for point 
source discharges from coal mining and 
reclamation operations consistent with 
30 CFR Chapter VII. 

13.15 Wyoming’s proposal for 
sedimentation ponds (Rule IV 3) 
requires surface drainage to pass 
through such ponds and excludes 
“sediment ponds, diversion ditches and 
road disturbances," which are 
requirements of 30 CFR 816.42 and 
817.42, according to two commenters, 
including EPA. EPA also says there are 
no apparent detention time provisions 
as required by 30 CFR 816.46(c). 

The Federal regulations exclude from 
the definition of disturbed area “those 
areas in which only diversion ditches, 
sedimentation ponds, or roads are 
installed." Thus, the exlusion noted by 
EPA is also provided by the Federal 
regulations. The proposed regulations 
for the Water Quality Division require 
that sedimentation ponds provide a 
minimum 24 hour theoretical detention 
time for the 10 year, 24 hour event (Rule 
III 8(6)). Thus the two regulations (State 
and Federal) appear to be consistent 
with the Federal requirements in effect. 

It should be noted that 30 CFR 816.46(b), 
(d) and (h) concerning sedimentation 
ponds were suspended on December 31. 
1979. 

13.16 National Wildlife Federation 
suggested that Wyoming’s water 
monitoring standards be more explicit 
regarding the requirement for adequate 
monitoring wells, stating that the 
regulations should make it clear that 
additional wells shall be drilled when 
the number of existing wells is 
inadequate. Wyoming (Rule IV 3i) does 
reiterate the Federal requirement for 
monitoring to be adequate to plan for 
modification of surface mining activities, 
“ necessary, to minimize adverse effects 
on water. The drilling of an adequate 


number of wells for observation appears 
to be included within this requirement. 

13.17 The Public Lands Institute 
maintains that the State’s requirements 
for maintaining the hydrologic balance 
are not as complete as 30 CFR 816.41 
through 53 and are not as stringent nor 
as holistic. 

Wyoming proposes to require the 
applicant to affirmatively demonstrate 
that the proposed operations are 
designed to prevent material damage to 
the hydrologic balance outside the 
permit area (W.S. 35—11—406(j)(iii)). An 
approvable plan must contain the 
procedures necessary to minimize 
disturbances to the prevailing 
hydrologic balance at the minesite and 
in associated offsite areas and to the 
quality and quantity of water in surface 
and ground water systems, both during 
and after mining and during reclamation 
(W.S. 35-ll-406(b)(xviii)). The plan, if 
complete, will have to contain a 
determination of the probable 
hydrologic consequences of the 
proposed operation on the hydrologic 
regime and must provide a basis for the 
regulatory authority to assess the 
cumulative hydrologic impacts (Rules II 
3b(10) and XXIII 2). 

Wyoming also proposes to provide 
equivalent requirements to those of 30 
CFR 816.42 through 816.57. (See. for 
example, Rules IV 3e, IV 3g. IV 3c(3), IV 
3h, IV 3f, and IV 3i.) These provisions 
appear to provide authority equivalent 
to the Federal rules, and to be consistent 
with them. 

13.18 The Wyoming program does 
not list manganese in the effluent 
limitations of the Water Quality 
Division on the basis that all coal mines 
in Wyoming have alkaline discharge (30 
CFR 816.42(a)(7)). This issue is discussed 
under Finding 14 in relationship to the 
requirements of 30 CFR 779.16. Although 
acid drainage is not normally 
encountered in Wyoming, the program 
resubmission should further 
demonstrate the appropriateness of 
eliminating manganese from the listing. 

13.19 30 CFR 701.5 defines “acid 
drainage" to include water * * * in 
which total acidity exceeds total 
alkalinity # * *" Wyoming’s proposed 
definition in Rule I 2(1) does not include 
this provision. pH alone might 
occasionally be insufficient as an 
indicator of acid drainage. Occasionally 
a stream in its natural state will fall 
briefly and slightly below a pH of 6; 
however, its acidity will not exceed its 
alkalinity. Therefore, it appears that the 
proposed Wyoming definition does not 
meet the requirements of 30 CFR 701.5. 
However, because of the general 
chemical nature of the waters and soils 
in Wyoming it is unlikely that a 


condition of acidity exceeding alkalinity 
will ever occur. Further discussion of the 
issue is necessary in the program’s 
discussion of the counterpart to 30 CFR 
816.42 before the Wyoming provisions 
could be approved. (This issue is closely 
related to the manganese issue 
discussed immediately above.) 

13.20 The State proposes to add 
ephemeral streams to Rule IV 3e and 
Rule IV 2(e) to ensure equivalency to 30 
CFR 816.43 (divisions, overland flow, 
shallow ground water flow, and 
ephemeral streams). The Wyoming 
provisions would appear to meet the 
Federal requirements. 

13.21 EPA is concerned that the 
Wyoming program states that operators 
must “establish and restore erosionally 
stable stream channels and flood 
plains" without stating that the 
regulatory authority “determines what is 
environmentally acceptable" as required 
in 30 CFR 818.44(d)(2). Further. EPA 
noted the Federal requirement (in 30 
CFR 816.44(d)(3)) to restore “the stream 
to a longitudinal profile and cross 
section including aquatic habitats that 
approximate premining characteristics" 
has been changed in the Wyoming rules 
to cover only aquatic habitats and that 
there is a separate requirement to 
renovate all permanent diversions to 
"comply with design criteria" in the 
Wyoming program, but no statement 
that such design criteria includes 
“approximate premining stream channel 
characteristics." 

The requirements of 30 CFR 
818.44(d)(2) for all streams is to 
establish or restore the stream to its 
natural meandering shape by an 
environmentally acceptable gradient as 
determined by the regulatory authority. 
Wyoming proposes to require that such 
diverted streams be designed to be 
erosionally stable and to be consistent 
with the role of the fluvial system (Rule 
IV 2f(5)). 

Wyoming further proposes to require 
the operator to establish or restore the 
stream characteristics, including aquatic 
habitats, to approximate premining 
stream channel characteristics (Rule IV 
3e(2)(b)(ii)). These requirements would 
include meanders, riffles, pools, and 
drops, the latter three at a minimum 
since the term “aquatic habitat" is used 
in Rule IV 3e(2)(b)(ii), which appears to 
be consistent with 30 CFR 816.44(d)(3). 
Thus, the Wyoming rules appear to 
follow 816.44 (d)(2) and (d)(3). 

13.22 EPA states that Wyoming does 
not discuss the necessity of modifying 
downstream water treatment facilities 
once a stream channel diversion 
protecting that facility is removed, as 
required by 30 CFR 816.44(c). The 
Federal requirement is to modify 
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downstream water treatment facilities 
previously protected by diversions if 
such facilities remain in place after 
removal of the diversions. 

Wyoming proposes to require 
minimization of the hydrologic impacts 
(Rule II 3a(0)(m)) and to provide 
requirements to properly size 
sedimentation ponds and other water 
treatment facilities that are part of the 
mining operations. Wyoming considers 
the general hydrologic protection 
requirements of its statute find rules to 
afford adequate protection to 
downstream water treatment facilities. 
Contingent on Wyoming submitting an 
analysis of the possibility of 
encountering a situation when a 
downstream water treatment facility 
could be adversely affected by removal 
of the sedimentation pond or other 
water pollution control facility related to 
coal mining operations, Wyoming's rules 
appear to meet the Federal 
requirements. 

13.23 When discussing restoration of 
stream channels, as required by 30 CFR 
816.44(d), Wyoming included, in the 
program submission, a requirement to 
maintain an “average or lesser" stream 
channel gradient in permanent 
diversions. Since this terminology could 
lead to increased deposition of 
sediment, Wyoming now proposes 
language in Rule IV 2(f)(5) to specify 
that permanent diversions shall be 
designed and constructed to be 
erosionally stable and to be consistent 
with the role of the fluvial system. 

Wyoming has addressed the 
alternatives for describing the 
postmining longitudinal profiles as a 
“State window" item which is further 
discussed above under finding 12.1- 
12.12. The existing State regulations are 
deficient but the proposed revisions will 
provide, if promulgated, equivalent 
protection of the environment in 
comparison to the Federal requirements. 

13.24 EPA is concerned that 
Wyoming’s program does not show that 
the requirements for minimizing erosion 
and sediment control methods meet the 
requirements of 30 CFR 816.45(a)(3), and 
(b). 

The Federal sediment control 
requirements include minimizing erosion 
to the extent possible (30 CFR 
816.45(a)(3)) and list seven types of 
control methods that should be 
considered, such as limiting the 
disturbed area or diverting runoff away 
from disturbed areas (30 CFR 816.45(b)). 
In Rule IV 3g(6) Wyoming would require 
appropriate sediment control measures 
consisting of limiting the extent of 
disturbed land (as in 30 CFR 
816.45(b)(1)), retaining sediment (as in 30 
CFR 816.45(b)(3), and diverting water 


away from disturbed areas (as in 30 CFR 
816.45(b)(4)). Diversions through pipes 
(30 CFR 816.45(b)(5)) are not specifically 
listed, but diversions are addressed in 
Rules IV 2e and IV 3e in sufficient detail 
to require diversion through pipes 
wherever necessary. 

The suggested sediment control 
measures of 30 CFR 816.45(b)(6) are 
addressed throughout the Wyoming 
rules (for example, the use of mulch is 
listed in Rule IV 3d(3)). 

The commenter is correct, however, in 
that the Wyoming rule does not 
specifically include, in the listing, 
minimizing erosion by retaining 
sediment (as in 30 CFR 816.45(a)(3)); 
stabilizing backfill (as in 30 CFR 
816.45(b)(7)). “Stabilizing and treating" 
in the Wyoming rule relates to runoff 
and thus indirectly to soils and 
sediment. 

The Wyoming Rules have been 
proposed to be changed to include 
“stabilizing" in Rule IV 3(g)(6). The 
Wyoming rules would also require 
stabilizing backfill under the backfilling 
regulations (Rule IV 3a(3)). The 
Wyoming resubmission should clarify 
where in the program the sediment 
retention and treatment alternatives for 
sediment control will appear in the 
program. 

13.25 EPA stated that Wyoming's 
program does not contain a parallel to 
30 CFR 810.46(u) describing when 
sedimentation ponds may be removed. 
Wyoming’s Rule IV 3g(l) would require 
sedimentation control devices to be 
retained until the affected lands have 
been restored and until the untreated 
drainage will meet the water quality 
requirements for the receiving water. 

The State Engineer’s regulations, which 
would be incorporated by Rule II 
3a(5)(iv), are designed to control 
construction of sedimentation ponds. 
Sediment control is required under the 
Land Quality Division's Rules. 
Revegetation is included in the 
“restored" and thus the requirements of 
30 CFR 816.42(a)(2) and 816.46(u) will 
apparently be met in the Wyoming 
program when the proposed rules are 
enacted. Wyoming should confirm this 
intention in the program resubmission, a 
related issue is discussed above in 
paragraph 13.13. 

13.20 Another commenter states that 
the Wyoming language in the proposed 
Water Quality Division's rules and 
regulation is the same as its Federal 
counterpart, 30 CFR 816.46(c), except for 
the definition of “theoretical detention 
time for sedimentation ponds." 

The provision for theoretical detention 
time are contained in the proposed rules 
of the State Engineer’s regulations. 
Additionally, 816.46 (b). (d) and (h) were 


suspended on December 31,1979. 
Wyoming’s rules appear to meet the 
requirements of the provisions of 30 CFR 
816.40. 

13.27 Wyoming’s State Engineer’s 
proposed regulations specify that the 
emergency spillway, grades and 
allowable velocities be approved by the 
State Engineer. The Water Quality 
proposed regulations specify that the 
combined principal and emergency 
spillways shall pass safely the runoff 
from a 25-year flood event. The State 
Engineer’s regulations also require the 
ponds to have an appropriate 
combination of principal and emergency 
spillways to safely pass the 100-year or 
longer flood event. However, the 
Wyoming program does not identify the 
requirement of 30 CFR 818.46(i) that the 
crest of the emergency spillway be 
located at least one foot above the crest 
of the principal spillway. 

Wyoming proposes to require 
compliance with Public Law 83-566 and 
SCS criteria in the proposed State 
Engineer’s regulations. However, it will 
be necessary for Wyoming to require the 
1.0 foot separation, or to provide a 
demonstration that equivalent 
protection is offered, as required by 30 
CFR 816.46(j). Wyoming thus needs to 
demonstrate equivalency of their 
program for impoundment embankments 
with all applicable design criteria of 30 
CFR 816.46. 

13.28 The Federal regulations. 30 
CFR 818.46 (n) and (o), require that the 
sedimentation pond embankment or fill 
material be free from sod. large roots 
and vegetation material; the foundation 
be cleared from all organic matter; the 
exposed surface not be steeper than 
lh:lv, and the foundation be scarified. In 
addition, 30 CFR 816.49 requires that 
both temporary and permanent 
impoundments be built to certain design 
criteria to assure both safety and 
environmental protection. 

The Wyoming’s State Engineer 
proposed regulations require that the fill 
material in the sedimentation pond 
embankment be started at the lowest 
point of the foundation and be spread in 
horizontal layers of a thickness that will 
facilitate compaction and to meet the 
safety factors (Section 1 of the State 
Engineer's rules). The State Engineer’s 
proposed regulations also require 
compliance with Public Law 83-566. 
MSHA, and SCS requirements, and 
require construction to be supervised by, 
and certified by a registered 
professional engineer (Section 1). 

Since normal engineering practice 
would consist of ensuring pond 
embankment stability by eliminating 
organic material that could create 
instability, and by laying the 
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embankment to the ground surface to 
avoid slippage, the Secretary believes 
that the required results of the Federal 
regulations will be achieved under the 
Wyoming program. However, since 
some modifications of the Wyoming 
program have been proposed to clarify 
the requirements for the sedimentation 
ponds, dams, and embankments 
requirements by the State Engineer’s 
requirements in Administrative Record 
No. WY-119, this portion of the program 
cannot be approved. 

Wyoming also utilizes State Engineer 
regulations to ensure safety of design 
and construction of ponds. The State 
Engineer's regulations and the Land 
Quality Division Rules use a criterion of 
50 acre feet (Rule IV 3h(2)) as opposed 
to the Federal requirement of 20 acre 
feet (though they measure the 20 foot 
height from the downstream toe of the 
dam embankment which may be more 
stringent than the Federal requirements). 
Wyoming's State Engineer's regulations 
require that sedimentation ponds larger 
than 20 feet high or 50 acre-feet of 
storage be designed in accordance with 
the SCS Release 60 and also utilize a 
criteria for imposition of the more 
stringent standard for "any 
impoundment which may pose a public 
health and safety hazard or cause 
significant environmental damage from 
overtopping or failure of the dam." This 
material is contained in the draft 
regulations (Administrative Record No. 
WY-99). 

Wyoming has not submitted adequate 
information to show that the criterion of 
50 acre feet plus the discretionary 
provisions proposed in Rule IV 3h(3) to 
allow the administrator to impose more 
stringent requirements on any 
impoundment which may pose a public 
health and safety hazard will be as 
stringent as is required by 30 CFR 
816.46(q). Specific areas of concern 
include, but are not limited to, design 
storm for emergency spillway use, 
emergency spillway hydrograph, 
freeboard hydrograph, embankment 
factor of safety including factor of safety 
with seismic consideration, time 
required for principal spillway 
drawdown of retarding pond, and 
elevation difference between emergency 
spillway crest and top of dam. The 
Wyoming program, when resubmitted, 
should contain clear evidence that the 
applicable requirements of 30 CFR 
816.46 and 816.49 are satisfied by the 
various rules. 

13.29 30 CFR 701.5 defines "toxic 
materials" as those which " # * * are 
likely to produce chemical or physical 
conditions in soils or water that are 
detrimental to biota or uses of water.'* 


Wyoming proposes to substitute the 
word "lethal" for the "detrimental" in 
Rule 12(97). The toxicity of elements in 
water is determined by the lethal effect 
of the material, in water, to selected 
aquatic species. Thus the substitution of 
"lethal" for "detrimental" is a 
technically-valid substitution. However, 
the State should provide additional 
documentation regarding the 
compatibility of this definition to the 
rules which depend on the definition. 

13.30 EPA states that the Wyoming 
program drops the phrase "detriment to 
vegetation" (30 CFR 816.48(a)) in 
describing the necessity for burying or 
treating acid and toxic forming spoil 
after it is first exposed, as is required by 
30 CFR 818.48(c). Further, there is no 
provision for burying or treating the 
spoil for a period shorter than 30 days. 

Wyoming proposes to require that all 
overburden and spoil material that is 
determined to be toxic, acid forming, or 
will prevent adequate reestablishment 
of vegetation on the reclaimed land 
surface must be properly disposed of 
during the mining operation in Rule IV 
2c(3)(f). This would provide equivalent 
environmental protection provisions to 
that of the Federal rules under 30 CFR 
816.48(a). 

The Wyoming Rule IV 3c(3)(a) would 
require acid forming and toxic forming 
materials to be buried within 30 days of 
exposure unless a longer time is 
approved. Additionally, Rule IV 3c(3)(b) 
would require burial of such materials to 
a depth not to impair an adequate plant 
growth. Thus, the Wyoming proposed 
rules would appear to be consistent with 
30 CFR 818.48. 

13.31 EPA states that Wyoming's 
program does not contain the 
requirement that water impoundments 
shall not affect the water of adjacent 
and surrounding landowners for listed 
uses, as is required by 30 CFR 
816.49(a)(4). 

Wyoming proposes to address 
permanent impoundments in Rule IV 3h. 
Further, Wyoming Statutes (35-11- 
406(b)) require minimizing disturbances 
to the prevailing hydrologic balance and 
to the quantity and quality of water in 
surface and ground water systems. The 
Wyoming rules ensure protection of the 
quantity and quality of, and rights to, 
surface and ground water both within 
and adjacent to the permit area (Rule II 
3b(9)). 

Wyoming water law also requires 
applications for permits to construct 
reservoirs (W.S. 41-3-301) and subjects 
such applications to review procedures 
to protect water rights (W.S. 41-3-302). 
The statute (W.S. 35—11—410(b)) provides 
the right of action, against an operator, 
by a holder of a valid adjudicated water 


right who obtains all. or part, of its 
supply through the water right which is 
polluted, diminished or interrupted. 
Additionally. Rule II 3a(b)(m) would 
require an evaluation of the impact of 
proposed operations that may result in 
contamination, diminution, or 
interruption of the quality and quantity 
of water and for domestic, agricultural, 
industrial, or other legitimate purposes 
and the identification of alternative 
sources for replacement in accordance 
with State law. 

Lastly, Rule IV 3h(l) would require 
that the quantity and quality of affected 
water will support or constitute a 
postmining use equal or greater than the 
previous use, that discharge water will 
not degrade the quality of the receiving 
waters, and that the surface owner has 
consented to the impoundment. Thus, 
the Wyoming proposed rules appear to 
make the Wyoming program consistent 
with 30 CFR 816.49. 

13.32 EPA states that Wyoming’s 
program does not contain the 
requirement of 30 CFR 816.50(b) 
regarding design and construction of pits 
and cuts to control harmful drainage to 
ground water. 

Wyoming requires all operations to be 
conducted so as to minimize disturbance 
to the prevailing hydrologic balance 
(W.S. 35-ll-406(b)). Therefore, the 
effect of mine drainage into ground 
water systems is controlled. Further, 
drainage from acid-forming and toxic¬ 
forming material into ground and 
surface water is to be avoided (Rule II 
3e(3)(b)), and burial of acid- or toxic¬ 
forming materials must not result in 
surface or subsurface water pollution or 
be subject to erosion (Rule IV 3c(3)(a)). 
Selective placement of acid-forming and 
toxic-forming materials in backfilling is 
addressed in Rule IV 3c(3)(d). Thus, the 
necessary provisions to meet 30 CFR 
816.50 are proposed to be included in 
Wyoming’s program. 

13.33 Wyoming proposes provisions 
for surface and ground water monitoring 
requirements equivalent to 30 CFR 
816.52 in Rule II 2b(9)(c) which requires 
a plan to ensure protection. That rule 
would include a plan to collect, record, 
and report water quantity and quality 
data in accordance with Rule IV 3i. This 
latter rule includes monitoring of surface 
water flow and quantity from affected 
lands that have been graded and 
stabilized. Rule IV 3i(2) would ensure 
that the results of the monitoring will be 
utilized to demonstate that disturbance 
to the hydrologic balance is minimized 
and to assure that water quality 
standards are not violated. The 
Wyoming provisions appear to meet the 
minimum requirements set forth in 
SMCRA and 30 CFR 816.52. 
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13.34 EPA expressed concern that 
Wyoming does not state the alternative 
reporting system to be followed where a 
mine's discharge is also subject an 
NPDES permit, as is required by 30 CFR 
816.52(b)(2)(iii). 

Wyoming proposes to amend its 
Memorandum of Understanding 
between the Water Quality Division, 
which has NPDES Permit authority, and 
the Land Quality Division, which is the 
regulatory authority under SMCRA, to 
assure coordination of the reporting 
system whenever a mine's discharge 
requires an NPDES permit. 

Thus, the NPDES reporting procedures 
would be followed at a minimum and 
reports would be sent to the Department 
pursuant to Section n 12 of the Water 
Quality Division regulations. The Land 
Quality Division, according to Rule II 
3a(5](a)(ii), would require the plan to be 
submitted and reviewed as part of the 
mining and reclamation plan. This 
would keep the Water Quality Division 
informed of all NPDES permits. This 
appears to assure proper NPDES 
reporting procedures. 

13.35 EPA further commented that 
Wyoming's program does not contain 
the monitoring requirement of 30 CFR 
818.52(a)(2). if ground water systems 
serve as aquifers for water use on or off 
the mine plan area. The Federal 
regulation requires periodic monitoring 
of ground water levels and quality and 
other chemical analyses and specifies 
that monitoring be adequate to plan for 
the modification of mining activities, if 
necessary, to minimize disturbance to 
the prevailing hydrologic balance. 

Wyoming proposes to require 
monitoring for the same purpose in Rule 
IV 3i. Further. Rule II 3b(9) requires a 
plan to ensure the protection of the 
quantity and quality of, and rights to, 
surface and ground water, Rule II 
3a(5)(a)(ii)(B) requires a plan for 
collecting ground water and surface 
water information; and Rule IV 2c(3)(e) 
requires analyses of spoil material in 
order to determine if it will be a source 
of water pollution through leaching. 
Wyoming’s regulations, when revised, 
appear to require monitoring consistent 
with that of 30 CFR 816.52(a)(2). 

13.36 With resp ec t to the 
requirements of 30 CFR 818.53 for 
transfer of wells, Wyoming proposes to 
rely on the State Engineer's Office. 
Wyoming Statute 41-3-905, which is 
enforced by the State Engineer, requires 
permits for any wells from which water 
is to be withdrawn for beneficial 
purposes. Wyoming proposes to regulate 
through the State water law 
requirements as they are incorporated in 
permits pursuant to Rule 11 3a(5) and 
also will provide additional guidance for 


construction, completion, and 
abandonment of wells through the State 
Engineer’s rules. Rule IV 3n serves to 
relate the coal mining regulations to 
existing water law when wells are 
transferred. Similarly, the requirements 
for protection of water rights (30 CFR 
816.54) are proposed by Wyoming to be 
addressed by amending W.S, 35-11- 
415(b)(xii) to read "replace in 
accordance with State law the water 
supply of an owner of interest in real 
property who obtains all or part of his 
water supply." 

Surface coal mining and reclamation 
operation will be managed by the 
regulatory authority through a MOU 
between the Land Quality Division and 
the State Engineer. These proposed 
provisions appear to make Wyoming's 
provisions equivalent to the Federal 
requirements. 

13.37 Wyoming does not propose to 
allow discharge of water into an 
underground mine (Rule IV 3e(3)(c)). 

This is more stringent than the Federal 
requirements under 30 CFR 816.55 and 
appears to be acceptable. 

13.38 Wyoming proposes to require 
all permanent diversions and ponds to 
meet performance standards or more 
stringent requirements for postmining 
land use plans through language such as 
that in Rule IV 3e(2) (for diversions). 
When the revisions are enacted, this 
provision will apparently be equivalent 
to that of the Federal requirement under 
30 CFR 616.56 for postmining 
rehabilitation of control facilities. 

13.39 The Federal regulations 
identify streams deserving of a buffer 
zone as "perennial streams or a stream 
with a biological community" (30 CFR 
816.57(a)). Wyoming proposes to identify 
buffer zone streams only as perennial 
and intermittent (Rule (IV 3p(2))). EPA 
and the Bureau of Mines also 
commented on this difference from the 
Federal requirement. 

In consultation with the Wyoming 
Game and Fish Department, the Land 
Quality Division determined that 
measurement of biological communities 
was sufficiently difficult that the 
preferable alternative was to determine 
whether a stream was intermittent or 
perennial, which is required in the 
application (Rule II 3a(h)(i)). Wyoming 
provides several other mechanisms to 
safeguard streams with a biological 
community. Rule IV 3p(l) requires, to 
the extent possible, using the best 
technology currently available, minimal 
disturbance to and adverse impacts on 
fish, wildlife, and related environmental 
values. Rule IV 3p(l)(c) requires an 
operator to afford protection and 
enhance when practicable habitats of 
high value to fish and wildlife. In 


addition the Land Quality Division has a 
MOU with the Game and Fish Division 
for consideration of effects on fish, 
wildlife, and related values. Further, the 
Federal program does allow 
disturbances of these biological systems 
upon a finding by the regulatory 
authority. 

The Wyoming provisions appear to be 
an adequate alternative to the Federal 
regulations in that the Wyoming 
regulations provide for adequate 
consideration of biological communities 
when establishing buffer zones. This is 
also discussed under the "State 
window" alternatives above, findings 
12 . 1 - 12 . 12 . 

Coal Recovery 

13.40 Wyoming does not use the 
term "while utilizing the best 
appropriate technology currently 
available" to maintain environmental 
integrity as provided by 30 CFR 818.59 in 
relation to coal recovery, but does 
require maintenance of environmental 
integrity. The best technology currently 
available in the Western United States 
employs the recovery of rider seams and 
deeper seams. Wyoming's Rule IV 3t 
does require maximizing the utilization 
and conservation of the coal resource. 
Wyoming incorporates the recovery of 
rider seams and deeper seams in 
applications as standard operating 
procedures which appears to be 
equivalent to the Federal requirements 
for coal recovery. 

Use of Explosives 

13.41 Wyoming's program, as 
submitted, does not provide that an 
operator be held responsible for a 
preblasting survey as required by 30 
CFR 816.62. Wyoming now proposes in 
Rule VI 2a to require that the survey be 
performed by personnel approved by the 
administrator, or that the administrator 
would conduct the survey on behalf of 
the operator. This change appears to be 
equivalent to the Federal requirement. 

The Public Lands Institute pointed out 
that deficiency and indicated a need to 
strengthen the Wyoming requirements 
for giving notices of blasting to workers 
and taking measurements of blasting 
operations (30 CFR 816.64 and 65). 
Wyoming now proposes revisions in 
Rules VI 3a(4) and VI 5a(3) that appear 
to satisfy the Federal requirements. 

13.42 Wyoming’s proposed program 
provides for the use of the interim 
program standards for airblast 
measurements. These standards are not 
consistent with 30 CFR 816.65(e). This 
was also pointed out by the Mine Safety 
and Health Administration (MSHA). 
Wyoming now proposes changes to Rule 
VI 5a(6) to incorporate the Federal 
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permanent program requirements for 
maximum airblast levels. The revised 
Wyoming provisions appear to meet the 
Federal requirements. 

13.43 In addition to the airblast 
standards discussed above, there are 
other instances where Wyoming’s 
blasting regulations are different in 
ways than the Federal requirements. 
Upon detailed analysis, differences 
appear minor to the Secretary and the 
Wyoming requirements appear to be 
equivalent to the Federal requirements 
because all of the requirements are 
included in the regulations though in 
different form. 

13.44 Wyoming’s proposed program 
first omitted and then incorrectly 
represented the scaled distance 
equation under the blasting regulations 
of 30 CFR 816.65. MSHA also identified 
this omission. According to the State, 
the problem resulted from a 
typographical error and that the error 
was corrected in the redrafted rules 
(Administrative Record No. WY-119). 

Disposal of Excess Spoil 

13.45 Wyoming’s regulations, as 
submitted, covering disposal of excess 
spoil contain a conflict in static safety 
factor values since values of 1.3 and 1.5 
are used for the same requirement. 
Wyoming’s draft Rule IV 3c(l)(d)(ii) 
deletes the 1.3 value and retains the 1.5 
value. This appears to bring Wyoming’s 
provisions into conformance with 30 
CFR 816.71(f). 

13.46 Wyoming Rule IV 3c(l)[b)(ii) 
prohibits placement of excess spoil in 
areas of springs, seeps, drainages, 
croplands or important wildlife habitat. 
The Wyoming regulations will also 
prohibit valley fills, head-of-hollow fills, 
and durable rock (“field design”) fills. 
These are discussed further as State 
window items above under findings 
12.1-12.12. The Wyoming provisions 
appear to provide protection for 
drainages from disposal of excess spoil 
consistent with 816.71-818.74. 

Protection of Underground Mining 

13.47 Wyoming does not duplicate 
the requirements of 30 CFR 816.79(b) for 
protection of underground mining since 
the phrase “endanger any present or 
future operations of either surface or 
underground mining activities" is not 
repeated in the Wyoming rules. 

However, Wyoming proposes rules 
preventing operations which would 
impose a danger to health and safety 
and for coal conservaiton (Rule XIII 
la(8)(d) and Rule IV 3t), require a 500 
foot separator between an underground 
mine (Rule IV 3r), and require MSHA 
approval for mining closer than 500 feet 
The Wyoming provisions, if enacted. 


appear to be in conformance with the 
Federal requirements with regard to 
protection of underground mining. 

Coal Processing Waste Banks 

13.48 Wyoming proposed 
requirements for coal processing wastes 
in Rule IV 3c(2). The requirements of the 
Wyoming program do not reiterate the 
Federal requirements found at 30 CFR 
818.81-816.93 for dams and 
embankments since Wyoming proposes 
to prohibit disposal of coal processing 
wastes in dams, embankments, or 
diversion structures (Rule IV 3c(2)). Coal 
processing wastes may not be disposed 
of in drainages and, when disposed of, 
shall be placed in accordance with 
excess spoil disposal requirements (Rule 
IV 3c(2)(a)(i)). Coal processing wastes 
would be allowed to be placed in excess 
spoil fills (Rule IV 3c(2)(b)) but not in 
situations defined as valley or head-of- 
hollow fills (Rule IV 3c(l)(b)(ii)). The 
Corps of Engineers stated that the 
provisions for coal waste dams and 
embankments were deficient but did not 
identify any specific deficiencies. It 
appears that the provisoins would be 
compatible with the Federal 
requirements. 

13.49 The original State submission 
did not include provisions to implement 
30 CFR 816.82(b), notification procedures 
for potential hazards at coal waste bank 
sites. The State now proposes to revise 
Rule IV 3c(2)(c)(vii) to require that if a 
potential hazard is found to exist, the 
administrator shall be notified 
immediately, and that if no remedial 
procedures are formulated, emergency 
agencies shall be notified of the hazard. 
The revision would appear to provide 
authority equivalent to that provided 
under Federal permanent program. 

13.50 The Public lands Institute 
commented that several of Wyoming’s 
coal processing waste regulations 
needed to be strengthened to be at least 
as stringent as 30 CFR 816.81-93. 
Wyoming has proposed revisions (Rule 
IV 3c(3)(c)(iii)) which would prohibit 
coal processing wastes to be placed in 
drainages or within the flood plain of a 
natural drainage. These revisions to 
Wyoming’s regulations appear to 
provide a level of protection equivalent 
to that of 30 CFR 818.83(a). 

13.51 EPA also noted that 
Wyoming’s program did not specifically 
state that all sections listed in 30 CFR 
816.83(d) for water discharged from a 
coal processing waste bank must be 
complied with. The references include 
provisions for sedimentation pond, 
hydrologic balance and other 
requirements to minimize disturbance to 
the hydrologic balance. More 
specifically, the Federal requirements 


cited in 30 CFR 816.83(d) are for water 
discharged from a coal processing waste 
bank to meet general hydrologic balance 
provisions, effluent limitations, sediment 
control and sediment pond design 
provisions, and ground water monitoring 
and underground mine discharge 
requirements. 

Wyoming proposes to prohibit 
locating a coal processing waste bank 
on or within the flood plain of a natural 
drainage or in areas where seepage 
problems may be anticipated (Rule IV 
3c(2)(c)(iii)). The other provisions of 30 
CFR 816.83(d) are included elsewhere in 
the Wyoming rules (Rule IV 3e(3)(a)) 
controls discharge; Rule IV 3e(3)(c) 
specifies no discharge to underground 
mine; Rule TV 3g(l) requires 
sedimentation ponds, and Water Quality 
Division regulations and Rule IV 3i(l) 
require ground water monitoring). Thus, 
the requirements of the Federal 
regulations apparently will be met. 

13.52 Wyoming’s program 
submission did not satisfy the 
compaction requirements of 30 CFR 
816.85(c)(2). The Public Lands Institute 
also pointed out this deficiency. 
Wyoming proposes revisions to Rule IV 
3c(2)(c)(i) to provide compaction 
standards which will not be less than 90 
percent of the maximum dry density. 

The proposed compaction requirements 
appear to be equivalent to the Federal 
standard. 

13.53 The requirements of 30 CFR 
816.87 for utilization of burned coal 
processing wastes were not included in 
the Wyoming program submission. 
However, Rule IV 3c(2)(e) of Wyoming’s 
regulations requires MSHA approval of 
all coal processing waste piles and 
requires that coal processing waste fires 
be extinguished. Because of these 
requirements, significant amounts of 
burned coal processing wastes are 
unlikely. Further, there are no significant 
amounts of coal processing wastes in 
Wyoming. Considering the limited 
probability of burned coal processing 
wastes in Wyoming, the Wyoming 
provisions appear to provide for 
equivalent protection of the 
environment. 

13.54 Wyoming’s requirements for 
solid waste disposal are those of the 
State solid waste program. Rather than 
develop a new set of requirements for 
compliance with 30 CFR 816.89, 

Wyoming has modified and 
incorporated, by reference, existing 
waste disposal standards into its 
surface coal mining regulatory programs. 
Wyoming’s Land Quality Division will 
be responsible for coordination and 
compliance with the solid waste 
disposal provisions. This appears to be 
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consistent with the Federal 
requirements. 

13.55 EPA expressed concern that 
Wyoming's solid waste regulations did 
not contain language to require water 
barriers at non-coal waste disposal sites 
or to require operations of the disposal 
sites in accordance with "all local 
State, and Fed eral requirements," as 
required in 30 CFR 816.89(b). 

The Wyoming Solid Waste 
Management Standards (Chapter I 
llc(l) (c) and (e)) require that "sites 
shall be constructed in such a manner 
that surface water will not run onto, 
into, or out of the working area," and 
such that, " # # * leachates ... or 
liquids will not enter the water in such 
quantities as to be in violation of Water 
Quality Standards." Wyoming also 
proposes to specify that all operations 
monitoring solid waste disposal as part 
of a surface coal mining and reclamation 
operation are required to be evaluated 
for impact on the hydrologic balance 
(Rule XXIII 2a(l)) and to be conducted 
to minimize disturbance to the 
prevailing hydrologic balance (W.S. 35- 
11—406(b)). These requirements appear 
to satisfy the Federal regulation for 
requiring a "appropriate" water barriers 
at the botton and sides of the fills. 

Air Resources Protection 

13.56 The Wyoming program, as 
submitted, did not provide for air quality 
protection consistent with the 
requirements of 30 CFR 816.95. EPA also 
pointed out that several specific 
provisions for air resources protection 
were absent. Wyoming proposes to 
provide for air resources protection 
through the combination of its air 
quality regulations (and proposed 
amendments), and a MOU between the 
Air Quality Division and the Land 
Quality Division. These provisions 
appear to be equivalent to 30 CFR 816.95 
and 817.95. This assumes that the listed 
fugitive dust control measures are 
included in the MOU. 

13.57 The National Wildlife 
Federation expressed the concern that 
the land quality regulations and the 
proposed air quality regulations do not 
provide the broad and flexible control 
over air quality problems that are 
required by 30 CFR 818.95. Wyoming 
proposes to revise the MOU between 
the divisions to enumerate all of the 
control requirements of 30 CFR 
816.95(b). (See Administrative Record 
No. WY-99.) 

13.58 Peabody Coal Company and 
ARCO Coal expressed the opinion that 
the provision that the operator be 
required to enclose, cover, or treat 
loaded railroad cars as a condition of 
operation is extremely harsh and 


unrealistic. The commenters stated that 
operators usually have no control over 
the operations of the railroad after the 
coal leaves the site and also pointed out 
that the title to the coal passes at the 
time it is loaded. The commenters 
further stated that this provision would 
require the operator to make an 
extraordinary contractual relationship 
with the railroad to require the railroad 
to take these measures, and that the cost 
of these measures would be one more 
factor, putting Wyoming coal at a 
competitive disadvantage with 
midwestem and eastern coals. This 
provision is one of several alternatives 
which may be required in a specific case 
by 30 CFR 816.95(b) and as such is 
contained in the MOU with the Air 
Quality Division. There has been no 
convincing evidence presented that this 
alternative would be inappropriate in 
Wyoming. 

13.59 The Powder River Basin 
Resources Council and the Public Lands 
Institute stated that the references in 
Rule 114(f) and 21(c) of Wyoming’s Air 
Quality Rules and Regulations provided 
little in the way of strong enforcement 
for fugitive dust emissions. The 
commenter recommends that at the 
very least an additional provision be 
added similar to 30 CFR 816.95(c) which 
allows the regulatory authority to 
require additional measures and 
practices as necessary to control fugitive 
dust emissions. Wyoming proposes an 
amendment to the MOU between the 
Air Quality Division and the Land 
Quality Division to include authority to 
require additional measures determined 
to be necessary. 

13.60 ARCO was concerned with the 
requirement in Wyoming’s proposed Air 
Quality Rules and Regulations (Rule I 
1(2)(3)), stipulating that fugitive du9t be 
restricted during periods of air 
stagnation. The commenter stated that 
this could result in severe curtailment of 
production, specifically coal haulage 
during cold winter months, which would 
make it difficult to meet contractual 
delivery. 

The commenter correctly points out 
that if air quality standards are 
exceeded activities may be curtailed. 
This factor must be taken into account 
in planning a coal mine. Curtailment is 
one of a number of control measures 
which might be required and is the most 
drastic. In most cases, the other control 
methods should remove the need for 
curtailment. 

13.61 The Federal regulations define 
"fugitive dust" in 30 CFR 701.5 as 
particulate matter not emitted from a 
duct or stack which becomes airborne 
due to wind or mining and which may 
include dust from haul roads, erosion of 


exposed surface, and reclamation in 
which materials are removed, stored, 
transported, or redistributed. The Air 
Quality Division’s standard, 
incorporated in permit applications by 
the MOU between the Land Quality 
Division and the Air Quality Division, 
does not provide a definition of fugitive 
dust. However, the air quality 
regulations at Section 14f refer to 
fugitive dust as particulate matter that is 
caused by persons handling, 
transporting, or storing coal and apply 
control measures of 30 CFR 816.95 to 
fugitive dust. 

Wyoming defines "particulate matter" 
at Rule 1 2a(29) as any material, except 
water, that is or has been airborne and 
exists as a liquid or solid at standard 
conditions. Wyoming has submitted 
additional proposed fugitive dust control 
measures to make the submittal 
complete with respect to 30 CFR 
816.95(b) (see Administrative Record 
No. WY-99). These materials appear to 
be consistent with the Federal 
requirements. 

Protection of Fish, Wildlife and Related 
Environmental Values 

13.62 Wyoming's program did not 
include a section to insure protection 
equivalent to 30 CFR 816.97(d)(5) 
concerning protection of riparian 
vegetation and wetlands. Rule IV 
3e(2)(b) would provide for restoration, 
enhancement where practicable, or 
maintenance of natural riparian 
vegetation on banks and in floodplains. 
These changes, appear to meet the 
Federal requirements. In addition, the 
Wyoming program includes a MOU with 
the Wyoming Game and Fish 
Department which requires, as policy, 
the "enhancing and preserving (of) fish 
and wildlife and their habitats." 

13.63 Wyoming’s program does not 
specifically address the interspersing of 
wildlife habitat with cropland, 
residential, public service, or other 
similar types of land as provided by 30 
CFR 816.97(d)(10) and (11). concerning 
protection of fish and wildlife resources 
under a postmining land use change. 
Rule IV 3 (which takes precedent over 
Section 2 in the event of conflict), in 
particular Rule IV 3(p), requires 
enhancement of fish, wildlife and 
related values where practicable, the 
distribution of habitat in a manner 
which includes diversity and 
interspersion of habitats, and the 
optimization of edge effect and other 
benefits for fish and wildlife. Since little 
cropland or use other than grazing and 
wildlife is envisioned, Wyoming’s 
program is judged equivalent to the 
Federal provisions. 
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13.64 The Fish and Wildlife Service 
(FWS) expressed concern that the 
Wyoming program requires that roads 
and powerlines be “properly 
constructed,” but does not provide the 
appropriate direction and references 
which appear in 30 CFR 816.97. The 
FWS also pointed out that the State's 
regulations are overall less stringent 
than the Federal regulations because 
they allow: (1) Total loss of wildlife 
habitat when postmining land use is 
agricultural or recreational; (2) 
conversion to cropland with no 
consideration of adverse impacts to 
wildlife habitat; and (3) draining 
wetlands rather than preserving or 
creating them. 

With respect to powerlines, the State 
must identify the criteria used to 
construct powerlines at a minimum. 
Citations in the “Wildlife" technical 
guideline may suffice for this 
requirement if there is a clear 
requirement in the Wyoming rules for 
the Land Quality Division to utilize 
equivalent wire-spacing criteria as are 
in the guidance specified in 30 CFR 
816.97(c). Wyoming also proposes to 
require applicants for permits to provide 
statements on efforts to control impacts 
on habitats of unusually high value 
which would include wetlands and 
riparian vegetation (Rule II 3b(4)(b)(iii). 

As discussed in Finding 13.14, 

Wyoming proposes revisions to its 
program to consider wildlife habitat 
when approving postmining land use 
changes. 

13.65 The Public Lands Institute 
commented that the Wyoming program 
lacks the specificity of the Federal 
regulations on protection and 
enhancement of wildlife and wildlife 
habitat (30 CFR 816.97). Review 
indicates that, while stated differently, 
the requirements of the Wyoming 
program would be consistent with those 
of the Federal regulations, except as 
discussed above. 

Contemporaneous Reclamation 

13.66 The Public Lands Institute 
asserts that the provision of Wyoming's 
Rule IV 2(1) and (2), which requires that 
all reclamation be completed within two 
years, violates the contemporaneous 
reclamation requirements of 30 CFR 
816100 and Section 515(b)(16) of 
SMCRA. 

Wyoming uses Section 3 of Rule IV to 
supercede the more general Section 2 of 
u ‘ e W when addressing surface coal 
mining and reclamation operations. 

Thus, the apparent deficiency of Rule IV 
2 (1) and (2), allowing two years for 
completing reclamation, is superseded 
by Rule IV(3)(a) which requires 
activities to be conducted in a manner 


commensurate with the Federal 
requirements of 30 CFR 816.100. Further, 
the word “completed" is interpreted as 
meaning that all reclamation necessary 
to release the bond is accomplished, 
which is impossible for coal mining and 
reclamation operations given the 10 year 
revegetation bond. Therefore. Rule IV 
2(1) and (2) will apply to other minerals 
and to coal only as modified by 
proposed Rule IV 3a. The Wyoming 
provisions appear to meet the Federal 
regulations. 

Backfilling and Grading 

13.67 In comparison to the 
requirements of 30 CFR 816.101, 
Wyoming proposes to require 
reestablishment of drainage, if 
necessary, through Rule IV 2b(l). 
However, this rule, which applies to soft 
rock mining, would be superseded by 
both Rule IV 3a(3), which requires return 
to approximate original contour, and 
Rule I 2b which would define 
approximate original contour as that 
which complements the drainage pattern 
of surrounding lands. Thus, Wyoming’s 
backfilling and grading requirements to 
achieve approximate original contour 
would reestablish drainage equivalent 
to the Federal requirements. 

13.68 Wyoming's initial submission 
contained a provision which 
automatically placed spoil from 
permanent impoundments into the 
excess spoil category. This provision 
would be changed in Rule IV 3a(7) by 
inserting the requirement that such spoil 
first be shown to be excess in 
accordance with Rule II 3b(ll) (the 
postmining land use plan). Thus, an 
assessment of this approximate original 
contour requirement will be integrated 
into the determination of whether 
excess spoil exists. 

13.69 The National Wildlife 
Federation expressed concern that 
Wyoming's statutes do not require that 
mined land be returned to the 
approximate original contour. This is 
covered by the State's regulations, but 
the commenter believes that this should 
not be left to regulation alone because of 
possible conflict between regulations 
and statutes. 

The Wyoming statutes require 
contouring to meet the plan approved in 
accordance with the regulations. Rules 
IV 2b and IV 3a address backfilling and 
grading in detail. In particular. Rule IV 
3a(3) requires return of all affected lands 
to approximate original contour. 
Highwalls are to be eliminated through 
Rule IV 3a(4). The exemptions from the 
approximate original contour provisions 
are for thin overburden, thick 
overburden, permanent impoundments 
and cut-and-fill terraces, as in the 


Federal regulations. The rule, as part of 
Wyoming’s program, cannot be changed 
without approval of the Secretary. The 
Wyoming statute, therefore, provides 
adequate authority to require backfilling 
and grading to achieve the approximate 
original contour. 

13.70 Requirements for cut-and-fill 
terraces are specified in Rule IV 3a(8) of 
the Wyoming program. These provisions 
appear to be equivalent to the Federal 
requirements. 

13.71 In rule IV 3a, the equivalent to 
30 CFR 816.105 for backfilling and 
grading thick overburden, Wyoming 
proposes to use the language of SMCRA 
rather than the numerical criteria in 30 
CFR 816.105. Wyoming's rules require a 
demonstration that the volume of all 
available spoil and suitable waste is 
either sufficient or insufficient to meet 
the approximate original contour 
standard. Recognizing that the 20 
percent difference used in the Federal 
regulation is used as an indicator and 
not as an absolute value, Wyoming 
should achieve the same results under 
its regulations as would be achieved 
under Federal requirements. This issue 
is further discussed as a “State window" 
item in Findings 12.1 through 12.12 
above. 

13.72 Wyoming's program 
submission did not provide for 
requirements comparable to 30 CFR 
816.106, which require stabilization of 
rills and gullies. Wyoming now proposes 
Rule IV 3b(4) to correct this deficiency 
by requiring removal or stabilization of 
any rills or gullies with an average depth 
of 6 inches or more, unless the rills and 
gullies are determined consistent with 
the postmining land use, and do not 
preclude successful revegetation. This 
provision appears to meet the Federal 
requirements. 

Revegetation 

13.73 30 CFR 816.111 requires 
establishment of an effective and 
permanent vegetative cover on all 
affected land. Wyoming Rule IV 2d(2) 
appears to allow no revegetation on 
areas such as playas which would be 
inconsistent with the requirement of 30 
CFR 816.111. However, Wyoming also 
proposes Rule IV 3d which requires the 
establishment of a permanent vegetative 
cover on all affected lands. Therefore, 
the requirement for establishment of 
permanent vegetative cover would 
appear to be met by the Wyoming rules. 

13.74 For revegetation using 
introduced species, the Wyoming rules 
do not directly address the compatibility 
requirements of 30 CFR 816.112(c) and 
(d). However. Wyoming proposes to 
state that seed types shall depend on 
climate and soil conditions and uses in 
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Rule IV 2d(4). In addition. Rule IV 3d 
would require diverse, permanent 
vegetative cover of the same seasonal 
variety native to the area or of a species 
that will support the approved 
postmining land use. Rule IV 2d(5) also 
provides that alternate species must be 
used only if test plot data show those 
species to be of superior value. The 
Wyoming provisions appear to require 
that introduced species meet the 
compatibility requirements of 30 CFR 
816.112(c) and (d). 

13.75 The Wyoming program, 
according to the FWS, neither 
encourages nor requires the use of 
native plant species compatible with the 
plant and animal species of the region, 
as is required by 30 CFR 816.112. 
Wyoming proposes through Rule IV 
3d(6) to require that "when wildlife is 
part of the postmining land use, shrubs 
and trees shall be returned to a density 
at least equal to that existing before 
mining." In addition, Rule IV 3p(l)(f) 
would require relocation of "plant 
species with shrubs well regenerated, 
which will enhance the nutritional and 
cover aspects of fish and wildlife 
habitats, where such habitat is 
identified as part of the postmining use, 
and distribute the reestablished habitat 
in a manner which includes a diversity 
and intergression of habitats, optimizes 
edge effects, cover and other benefits of 
fish and wildlife." This provides overall 
protection if introduced species are 
proposed since the requirements of Rule 
IV 3 take precedence over those of Rule 
IV 2 (in particular Rule IV 2d(5)). 

13.76 Wyoming proposes Rule IV 
2d(6) as the equivalent to 30 CFR 816.115 
where revegetation is to be at least 
capable of withstanding grazing 
pressure comparable to similar non- 
mined lands for the latter two years in 
the 10-year liability period of 30 CFR 
816.116(b). Because 30 CFR 816.115 and 
816.116(b) have been remanded by the 
district court’s decision of February 26, 
1980, Wyoming’s rule appears to be 
more stringent than the federal 
requirement. Wyoming may either retain 
Rule IV 2d(6) or revise it to reflect the 
court's ruling that land need not actually 
be used for grazing and that the period 
of responsibility begins from the last 
year of augmented seeding and 
fertilizing. 

13.77 Peabody Coal Company 
questioned the standard for grazing land 
recovery. Wyoming proposes the 
standard in Rule IV 3d(6)(b) to be the 
rate that lands "could" support before 
mining. (In the January 9,1980 draft this 
has been changed from "could" to 
"would".) Peabody believes this 


provision should be changed to "did" 
support before mining. 

Otherwise, the operator will not be 
given credit for overgrazing that may 
have occurred. The Wyoming language, 
as revised, is correct because SMCRA 
requires restoration of premining 
capability. 

13.78 In Rule IV 2d(6), the word 
"again" was struck from the third and 
last sentence of that paragraph to 
eliminate what appeared to be a 
requirement to measure reference areas 
only twice. This change was made on 
the January 9,1980, version of 
Wyoming’s regulations and appears to 
make the provision acceptable. 

13.79 The Wyoming regulation fails 
to define the phrase "reasonably good 
husbandry practices" which is used in 
Rule IV 3d(6) in the statement: "The 
bonding period shall not be affected 
where normal and reasonably good 
husbandry practices are being 
followed." This language is of concern 
since it could establish a method of 
circumventing the intent of Section 
515(b)(2) of SMCRA by allowing 
augmented seeding, planting, 
fertilization, or other practices in the 
name of good husbandry. The intent of 
this provision appears to permit only 
those practices, after seeding, planting, 
and augmentation, which are 
characteristic of the land management 
practices normally conducted in the 
area. 

However, the lack of a definition casts 
some doubt on the meaning. Therefore, 
this provision is not adequate and a 
definition or other clarification of the 
term "reasonably good husbandry 
practices" should be included in the 
Wyoming resubmission to ensure that 
the phrase is not interpreted to allow 
violation of the liability period 
necessary to determine whether 
revegetation efforts are successful. 

13.80 The Bureau of Mines pointed 
out that Wyoming does not require use 
of the 90 percent statistical measure of 
revegetation required by 30 CFR 
816.116(b)(3). Wyoming’s provisions for 
revegetation in Rule IV 2(d) require that 
revegetation be at least equal to the 
premining conditions. This is more 
stringent than the Federal requirement. 

13.81 The FWS commented that 
Wyoming’s program establishes a period 
shorter than the Federal requirement in 
30 CFR 816.116 for measuring 
revegetation success. Wyoming 
proposes Rule IV 3d(6) which would 
require the 10 year period of 
responsibility. Rule IV 2d(6) requires 
revegetation success to be measured in 
terms of cover, productivity and 
diversity. As noted in connection with 
Finding 13.76 above, 30 CFR 816.116 has 


been remanded by the district court. 
Consequently, the Wyoming rules as 
currently written appear to be more 
stringent than the federal requirements. 

13.82 The FWS also commented that 
the term "population density goal" is 
undefined. The term "population 
density" is used in Rule IV 2d(6)(a) 
addressing reforestation for commercial 
harvest. That rule is proposed to be 
modified through Rule IV 3b(e) and to be 
conditioned on future establishment of 
standards for success. In addition, no 
permits for reforestation are to be issued 
until the standards have been 
promulgated and approved by the 
Secretary as part of the program. 

13.83 The Public Lands Institute 
states that specific Federal requirements 
in 30 CFR 816.116 requiring field trials 
and analyses for introduced species, 
definition of seasonal variety, 
measurement of productivity at the start 
of the bonding period, and management 
of reference areas should be adopted by 
Wyoming. 

Wyoming proposes Rule IV 2d(5) 
which specifies that "more suitable 
species of vegetation may be 
substituted" if revegetation test plot 
results show such species to be of 
superior value for reclamation purposes. 
Rule IV 3d(2), which prevails over Rule 
IV 2d, specifies that "introduced species 
shall be used only to achieve a quick, 
temporary stabilizing cover to control 
erosion, or to achieve a postmining land 
use approved by the administrator." If a 
postmining land use different from the 
premining use is proposed, the 
demonstration of feasibility of the 
proposed land use must satisfy criteria 
listed in Rule II 3b(ll) which includes 
identification of the utility and capacity 
of the reclaimed land to support "a 
variety of uses." 

The Institute also states that the 
Wyoming rules do not contain the 
requirement for 10 years of operator 
responsibility. Wyoming’s Rule IV 3d(6) 
states that the bond for revegetation 
shall be retained for not less than ten 
years after the last seeding, fertilizing, 
irrigation, or other work to ensure 
revegetation. Rule IV 2d(6) identifies 
cover, productivity, and diversity as 
factors of success. The bonding period 
for all bond levels is clearly 10 years 
under the prevailing provisions of Rule 
IV 3e(6) and. thus, the uncertainty of 
Rule IV 2d(2) and (3) is removed. 
Further, Wyoming is proposing to revise 
the 5 year period in Rule IV 3e(b)(c) (see 
Administrative Record No. WY-99). 

13.85 Wyoming’s equivalent to 30 
CFR 816.117 is proposed to be added to 
Rule IV 3d(6) and 3e to say that 
standards for success of reforestation 
for commercial harvest shall be 
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established prior to approval of any plan 
that proposes reforestation. It is not 
expected that any near future coal 
mining and reclamation of substance 
will occur on commercial forest lands in 
Wyoming since most of the commercial 
forest land is not in coal resource areas. 
As noted above, the 10 year bond period 
properly applies to these lands because 
Rule IV 3d(6)(e) would prevail over Rule 
IV 2d(6). This appears to be equivalent 
to the Federal requirements. 

Cessation of Operations 

13.86 30 CFR 810.131 covers 
temporary cessation of operations and 
requires operators to "secure” surface 
facilities and provide certain 
information to the regulatory authority. 
Wyoming’s proposed Rule IV 3s(l) 
which requires that information be 
submitted in an annual report. The 
annual report as set forth in W.S. 35-11- 
411 requires information on the numbers 
of acres affected, the extent and limit of 
reclamation that will have been 
accomplished, and identification of 
reclamation activities that will continue. 
The proposed Wyoming rules would 
appear to cover the requirements of 30 
CFR 816.131. 

13.87 30 CFR 816.132 covers 
permanent cessation. Wyoming’s 
proposed Rules IV 2k and IV 2l which 
require a timetable for removal of all 
buildings and compliance with the 
approved postmining land use. These 
rules appear to be consistent with 30 
CFR 816.132. 

Postmining Land Use 

13.88 30 CFR 816.133 covers 
postmining land use. In Rules II and IV. 
Wyoming ties the criterion of restoration 
to conditions capable of supporting 
premining uses to restoration to a 
condition equal to or greater than the 
"highest previous use,” and restoration 
to a condition "suitable” for the 
previous use which was of the greatest 
economic or social value to the 
community area, or which has more 
social or economic value than all other 
previous uses. Thus, Wyoming has 
incorporated a judgment more stringent 
than the Federal requirements. The 
federal regulations do not provide any 
further definition of “higher or better 
uses. Wyoming is on record (see notes 
^January 2-5 meetings, Administrative 
Record No. WY-99) as requiring that the 
capability of the land to support the 
premimng uses will be restored through 
he backfill and grading, hydrology, 
soils, and vegetation requirements. All 
other elements of 30 CFR 816.133 would 
Appear to have equivalent language in 
the proposed Wyoming provisions. 


13.89 The FWS states that 
Wyoming’s Rules II 3b(ll) and IV 
contain no provisions for State and 
Federal fish and wildlife agency review 
of postmining land use changes or 
approval of mitigation measures as 
required by 30 CFR 816.133. TTie 
Wyoming program would require 
coordination with fish and wildlife 
agencies in Rule II 3a(0)(3). This rule 
would provide that the level of detail of 
studies is determined after consultation 
with Federal and State agencies with 
respect to changes in postmining land 
use. (Also see discussion 13.63.) 

Roads 

13.90 Wyoming proposes standards 
for all roads, standards for haul roads or 
access roads, and standards for light use 
roads in Rule IV 3j(l), (2). and (3). The 
requirements of 30 CFR 816.150 are 
addressed in Rule IV 3j(l) and (2). 
Stream fords are prohibited under Rule 
IV 3j(l)(d) and Wyoming is proposing a 
restriction on clearing more vegetation 
than is necessary in Rule IV 3j(l)(e). 
Wyoming has also provided language in 
Rule IV 3j(2)(a)(vii) to address 
embankment construction. The 
diversion of drainage from large fills and 
switch backs is included in Rule IV 
3j(2)(b)(ii). These provisions appear to 
meet the Federal requirements. 

13.91 The Carter Coal Company is 
concerned with the requirement that 
"embankment layers for coal haul roads 
not exceed 12 inches in thickness." The 
company believes the maximum 12-inch 
requirement is unnecessary for coal haul 
roads in Wyoming. The Federal 
legislative history indicates to the 
commenter that the requirement was 
included in 30 CFR Chapter VII as a 
result of concern for the environmental 
impacts of haul roads which are 
frequently located outside the permit 
area and for mines in the high rainfall 
areas of Appalachia and the Midwest. 
The commenter urges that this section 
be modified to delete the 12-inch lift 
requirement. 

The Federal regulations specify 12- 
inch lifts unless die material is too large 
or unless an alternative design and 
construction of the roads is certified by 
a registered professional engineer and 
approved by the regulatory authority. 
Wyoming proposes Rule IV 3j(2)(a)(vii) 
to specify that embankment materials be 
compacted in layers not greater than 12 
inches in thickness. In order to compact 
embankment materials to a stable 
density, the maximum lift should not. for 
good engineering practice, be more than 
12 inches thick. Thicker layers are not 
generally compactable to standard 
design densities. The lower precipitation 
rates will be reflected in lesser designs 


for sediment control facilities than these 
that could prevail in the Midwest and 
the East. The proposed Wyoming Rule 
appears consistent with the Federal 
requirements. 

13.92 With the exception that 
Wyoming proposes Rule I 2 to include a 
definition of "exempted roads," the 
definition of types of roads in the 
Wyoming program is similar to that of 
the Federal regulations. Wyoming 
defines "exempted roads’* as 
construction roads, pit roads (which 
drain into the mine pit), county roads. 
State or Federal roads, or existing roads 
which require no upgrading. The types 
of roads included in the "exempted 
road” definition are included in several 
provisions of the program. Rule IV 2j 
states that access roads and railroad 
spurs shall be considered within the 
permit area and shall be covered by a 
reclamation bond. Rule IV 3j(l) provides 
general performance standards for "all 
roads.” Rule 11 3b(2) requires a map and 
analysis of existing structures to 
determine whether they meet the 
requirements of Rule IV, or a plan for 
modification of any existing structure to 
comply with those standards. Rule IV 
3j(2)(a) requires haul roads and access 
roads to be designed or reconstructed in 
compliance with specified standards. A 
complete discussion of roads, which 
includes a geotechnical analysis, is 
required by Rule II 3b(16). 

The intent of the “exempted road" 
definition appears to be consistent with 
the Federal requirements but needs to 
be further explained in the Wyoming 
program in order to ensure that all roads 
covered by the Federal regulations and 
used for surface coal mining and 
reclamation operations are designed, 
constructed, maintained, and reclaimed 
in a manner equivalent to the Class I. II, 
and III roads of the Federal regulations 
(30 CFR 701.5). 

13.93 ARCO commented that 
Wyoming’s definition of roads in Rule I 
does not exclude certain roads of 
temporary duration. Wyoming has 
proposed to modify the Rule I 2(10)(c) to 
include the term "light use roads." These 
roads are limited to use by lightweight 
vehicular traffic, for pioneer 
construction, or for the transport of soil 
and topsoil to stockpile sites. This term 
would be applicable where the road 
requires little construction, is used for 
less than two weeks, and is then 
promptly replaced or reclaimed. The 
standards for these roads are contained 
in Wyoming Rule IV 3j(3) and appears to 
be consistent with the Federal 
requirements. 

13.94 While Wyoming does not 
reiterate the specific requirement of 30 
CFR 816.152(c)(1) for a geotechnical 
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analysis of cut slopes, it does require 
that a static safety factor of 1.5 be 
achieved. In order to make the 
demonstration of compliance with the 
safety factor, the program requires a 
geotechnical analysis. This appears to 
be consistent with the Federal 
requirements. 

13.95 Wyoming has proposed 
revisions to Rule IV 3j(2)(b] to ensure 
that spacing between culvert outlets is 
sufficient to ensure adequate drainage 
and minimize erosion. This provision 
appears to satisfy the culvert spacing 
requirement of 30 CFR 816.153(c)(2)(ii). 
Wyoming has also modified its 
equivalent to 30 CFR 816.153(c)(1) to 
require the larger culverts (greater than 
35 square feet) to pass a 25 year flood 
event and to specify that the head 
behind the culvert may extend to within 
two feet of the top of the fill unless 
flooding or instability of the fill is 
created. These design criteria appears to 
meet Federal requirements. 

13.96 EPA pointed out that 
Wyoming’s program does not contain 
the requirement stated in 30 CFR 
818.153(a)(2) and 816.163(a)(2) that, for 
road drainage, sediment control must 
comply with 30 CFR 816.42 and 45 
(water quality standards, effluent 
limitations and sediment control 
performance standards). 

The Federal requirements for 
sediment control in 30 CFR 816.42(a)(4) 
exclude areas only occupied by roads 
from the definition of "disturbed area;” 
therefore, the Wyoming program is 
equivalent. Wyoming addresses 
reclamation of roads in Rule IV 3j(4) and 
thereby applies all these requirements to 
all roads. The Wyoming provisions do 
not detail the specific reclamation 
procedures for each of the road 
categories. However, it would appear 
that the proposed rules would comply 
with the Federal requirements. 

13.97 Wyoming proposes in Rule I 
2(70)(c) a classification of "light use 
roads" for roads used by light weight 
vehicles for monitoring or inspection, or 
for less than two months for transport of 
spoil and topsoil. If these roads remain 
in place for more than 12 months, 
Wyoming Rule IV 3j(3)(b) requires the 
drainage design to be for the 10 year, 24 
hour precipitation event. The Federal 
requirements are for any road used 
longer than six months to be designed 
and constructed to meet the 
requirements for Class III roads (30 CFR 
816.160 et seq.J. 30 CFR 816.160(d) 
allows demonstration by a qualified 
professional engineer of equivalency of 
alternative designs for Class III roads. 
Wyoming has limited use of light use 
roads by heavy vehicles to less than two 
months to mesh with the Class III road 


requirements. However, Wyoming does 
not require the light use roads to be 
evaluated in the context of the Class III 
roads when used for more than six 
months. The light use road standards do 
parallel the Class III road standards for 
sidecast construction, culverts, 
maintenance, restriction on use if usage 
will degrade water quality and general 
protection of the hydrologic balance. 

Light use roads would be field 
designed to minimize erosion, limited to 
lv:10h overall grade, may include 
sidecast construction, provide for topsoil 
protection, and provide for protection of 
drainage for either a one year, six hour 
event or a 10 year, 24 hour event, 
depending on their expected longevity. 
Maintenance to minimize erosion is also 
required in Rule IV 3j(3) pursuant to the 
Federal rules. 

The Federal regulations clearly 
require roads in place for more than six 
months to meet special requirements. 
Therefore, the Wyoming provision for 
light use roads cannot be accepted 
without, at a minimum, a demonstration 
that the requirements of 30 CFR 
816.160(d) are met to assure that roads 
are designed by a registered 
professional engineer. 

13.98 The Public Lands Institute 
contends that Wyoming’s regulations 
regarding roads need to be more 
stringent on location, design, analysis 
and construction as specified 30 CFR 
816.151 el seq. The Wyoming 
requirements for roads in Rule IV 3j 
appear to provide the authority for 
enforcing the protection equivalent to 
that required by 30 CFR 816.151 et seq. t 
except as otherwise discussed above. 

Other Transportation Facilities and 
Support Facilities 

13.99 Wyoming provides protection 
equivalent to 30 CFR 816.180 through 
Rule IV 3j(5) by including, almost 
verbatim, the Federal requirements and 
by including the other transportation 
facilities in the full spectrum of Rule IV’s 
standards. 

EPA expressed concern that 
Wyoming’s counterpart to 30 CFR 
816.181 does not specify "best 
technology available" with regard to the 
design, construction, and maintenance 
of support facilities and omits the 
requirement that support facilities be 
designed to prevent "additional 
contributions of suspended solids to 
8treamfiow or runoff outside the permit 
area" at least in excess of Federal or 
State limits. 

The Federal requirements are for 
railroad loops, sidings, conveyors, and 
similar transportation facilities as well 
as support facilities to be developed so 
as to insure to the extent possible, using 


the best technology currently available, 
protection to fish and wildlife, drainage 
control, and protection of soils as 
required in 30 CFR 816.180(a) and 
816.181. The requirements of 30 CFR 
816.180(a) are contained in Rule IV 
3j(5)(a)(i). The Wyoming rule applies to 
"other transportation and mine 
facilities ” (emphasis added) and 
therefore incorporates the provisions of 
30 CFR 816.181. Further, in Rule IV 3k, 
all support buildings are to be designed, 
constructed, or reconstructed and 
located to control erosion and prevent 
pollution and damage to public or 
private property. This provision appears 
to be consistent with the Federal 
requirements. 

Underground Mining 

13.100 Wyoming Rule VII 2 includes 
environmental protection performance 
standards for underground mines. By 
reference, this section requires that 
applicable performance standards of the 
Wyoming Statute and Rule IV for 
surface mining shall apply to 
underground mines. This section also 
requires additional general and special 
performance standards for underground 
mines. This provision appears to meet 
the Federal requirements. 

13.101 Wyoming Rule VII differs 
from 30 CFR Part 817 by the absence of 
a phrase relating to prevention of 
subsidence, which appears in 30 CFR 
817.121. That phrase states that 
standards for the prevention of 
subsidence shall not prohibit the 
standard method of room and pillar 
mining. This Wyoming provision could 
be viewed as more stringent. 

13.102 Another difference noted in 
the Wyoming submission for 
underground mines was the apparent 
omission from Rule VII 2b(4) of the need 
for detailed subsurface information prior 
to the authorization of underground 
mining (assuming no material damage) 
beneath or adjacent to any occupied 
dwelling, home, park, cemetery, public 
buildings, perennial streams, or 
impoundments having a storage volume 
of 20 acre-feet or more. Wyoming now 
proposes in Rule VII 2b(4) to require 
detailed subsurface information to 
demonstrate that subsidence would not 
cause material damage. 

13.103 Rule VIII 2a(2) states that "all 
shafts and adits to underground mine 
working must be sealed in accord with 
the requirement sof the U.S. Bureau of 
Mines and appropriate Federal and 
State laws." MSHA pointed out that it is 
the appropriate Federal agency to be 
referenced rather than the Bureau of 
Mines. That is correct. The MSHA 
requirements must be met. The Bureau 
of Mines is more generally involved in 
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research related to mine shaft sealing. 
Since the Wyoming rules also specify 
compliance with appropriate Federal 
and State laws, MSHA requirements 
will be covered. 

13.104 The Public Lands Institute is 
uncertain as to whether Wyoming has or 
proposes definitions adequate to permit 
and regulate the surface effects of 
underground mining, all of the activities 
and facilities covered under Section 
701(28) of SMCRA and postmining land 
use. Wyoming's definitions should be at 
least as inclusive as the Federal, 
according to the comments. 

Wyoming Rule VII requires 
underground mining permits to comply 
with Rule II (see Rule VII la and b) and 
requires operators to comply with the 
Wyoming statute and Rule IV (see Rule 
IV 2a(5)). The special performance 
standards will apply for the various 
categories such as alluvial valley floors 
since the special categories apply to all 
types of mining. The cross-reference 
from Rule VII, underground mining, to 
the environmental performance 
standards in Rule IV and the special 
Rule VIU appears to adequately assure 
that surface effects of underground 
mining operations will meet the Federal 
requirements. 

13.105 EPA states that provisions for 
changes in water quality as a result of 
underground mining, required by 30 CFR 
817.41(b). have no State counterpart. 

EPA also notes that Wyoming has only 
one of the eleven acceptable Federal 
practices to minimize water pollution 
listed in 30 CFR 817.41(d)(2). 

For underground mines, Wyoming 
requires compliance with the sediment 
control and hydrologic balance 
protection provisions of Rule IV and 
with the permit provisions of Rule II. 

Rule II requires planning to control, 
protect, and treat, as necessary, surface 
and ground water systems. As a 
counterpart to 30 CFR 817.41(b). 

VVyoming requires a plan to "minimize 
disturbances to the prevailing 
hydrologic balance at the minesite and 
in associated offsite areas and to the 
quality and quantity of water in surface 
and ground water systems" (W.S. 35-11- 
406(b)). The remaining sections of 30 
CFR 817.41(d)(2) are addressed in other 
portions of the Wyoming rules (e.g., 
stabilizing through land shaping is 
addressed in Rule IV 2c(3)(b), diversion 
is addressed in Rule IV 2e and IV 3e. 
and gravity drainage is addressed at 
Rules VIII lc(2) and VIII 2b(2)). 

13.106 EPA states that the 
requirement for "treating mine drainage 
m underground sumps" (one of eight 
examples of acceptable sediment 
control methods) is omitted in the 

State s counterpart to 30 CFR 817.45(i). 


Rule IV 3g(6) requires that appropriate 
sediment control measures be designed, 
constructed, and maintained using the 
best technology currently available. This 
applies to underground mines through 
Rule VII 2a(5). The issue of underground 
sumps is sufficiently routine in 
underground mining as to be understood 
to be a method of controlling sediment 

13.107 EPA expressed concern that 
Wyoming omits the words "without 
treatment" when stating that gravity 
discharge of water from an underground 
mine may be allowed if it is 
demonstrated that it satisfies effluent 
limitations without treatment as 
required by 30 CFR 817.50(b)(l)(i). The 
Federal requirements are to prevent 
gravity discharge unless, without 
treatment, the discharge does not 
exceed the effluent limitations, among 
other limits. Gravity discharge 
prevention measures are required 
pursuant to Rule VII lc(2) of the 
Wyoming program as well as Rule VII 
2b(2). The Wyoming program requires 
any discharge to not exceed State or 
Federal water quality standards. 

13.108 The State wording for 
disposal of underground development 
waste, as required by 30 CFR 817.71, 
makes the State provision less stringent, 
according to EPA. The State's regulation 
requires that such spoils be disposed in 
accordance with Rule IV1 and 3c (see 
Rules VII 2a(5) and VI 2b(l)). The cited 
portion of Rule IV pertain to excess 
spoil (Section 1) and acid forming and 
toxic materials (Section 3). The excess 
spoil provisions provide equivalent 
standards to 30 CFR 818.71 of the 
Federal regulations for surface mines 
which is identical to 30 CFR 816.71 
except the term "underground 
development waste" is added. 

13.109 The FWS states that the State 
submission has no analogue for 30 CFR 
817.97 on the protection of fish and 
wildlife and related environmental 
values as applicable to underground 
mining activities. Rule VIII requires all 
applications for underground mining 
operations to comply with Rule IV, the 
environmental protection performance 
standards for surface mining operations. 
(See Rule VIII 2a(l)). Thus, the 
provisions of surface mines also apply 
to underground mines. Similarly, 
applications for underground mines 
must comply with the permit 
requirements for surface mines through 
the cross-references of Rule VII la and 
b. Wildlife resources information 
requirements are limited to those areas 
affected by surface facilities and 
subsidence in a manner equivalent to 30 
CFR 783.20(a). 

13.110 EPA states that Wyoming 
gives the administrator the right to 


approve underground mining beneath or 
adjacent to any perennial stream 
without being provided specifically 
detailed subsurface information , as 
required by 30 CFR 817.126(a). EPA also 
states that Wyoming has omitted 30 CFR 
617.126(d) which requires the 
administrator to suspend underground 
mining under an urban area in the event 
of imminent danger. 

The Federal requirements are for the 
regulatory authority to determine that 
subsidence will not cause material 
damage to any perennial stream prior to 
allowing mining without subsidence 
control. Wyoming Rule VII 2b(4) would 
require identical protection based on 
"detailed subsurface information 
demonstrating that subsidence will not 
cause material damage." This same rule 
specifies the same demonstration if 
mining is proposed beneath or adjacent 
to any occupied dwelling, home, park, 
cemetery, or public buildings, and 
perennial streams and impoundments. 

Concurrent Surface and Underground 
Mining 

13.111 30 CFR Part 818 requires 
performance standards for 
contemporaneous reclamation for 
concurrent surface and underground 
mining. Most of the information required 
by 30 CFR Part 818 is included in 
Wyoming’s Rules III 4b and XIII la(7) 
which would include the procedure and 
criteria for approving a delay in 
contemporaneous reclamation for 
concurrent surface and underground 
mining. The requirements of 30 CFR 
818.15(a) are included in Wyoming's 
Rule IV 3r. All mining is required to 
include maintenance of a 500 foot 
barrier between permitted operations 
and active or abandoned underground 
mines, unless otherwise approved by 
MSHA. 

13.112 The requirements of 30 CFR 
818.15(b), which requires a sufficient 
vertical distance between combined 
surface and underground mining, are not 
covered in Wyoming’s provisions. 
Wyoming proposes to require in Rule 
XIII la(8)(d), as a condition of the 
permit, that the operator take all 
possible steps to minimize any adverse 
impact to the environment or public 
health and safety resulting from 
noncompliance. Wyoming will have to 
add the requirements of 30 CFR 
818.15(b) and (c) to its regulations to 
satisfy the Federal requirements or 
show the manner in which the vertical 
separation will be maintained to protect 
health and safety and to prevent surface 
water from entering underground 
workings. 
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Auger Mining 

I 13.113 The Wyoming regulations for 
auger mining are generally similar to 30 
CFR Part 819. However, the Wyoming 
rules omit the specific spacing 
requirements of 30 CFR 819(a). The 
Wyoming rules do include a general 
requirement to leave areas of 
undisturbed coal between auger holes to 
provide access for removal of mineable 
coal reserves by future underground 
mining. This omission is considered a 
deficiency requiring correction even 
though there are a limited number of 
auger operations envisioned in 
Wyoming. 

13.114 EPA notes that Wyoming’s 
regulations may probit auger mining if 
an “area of environmental impact” 
cannot be prevented. The term "area of 
environmental impact” is not defined, 
specifically as it relates to the adverse 
water quality impacts which cannot be 
prevented, as referenced in 30 CFR 
819.11(e)(1). EPA is also concerned that 
Wyoming’s program did not contain 
provisions comparable to 30 CFR 
819.11(c)(1) and (2) which specifies when 
auger holes are to be plugged. 

The term “area of environmental 
impact” reasonably includes any 
environmental impacts, including those 
on water quality. Therefore, the 
provisions of Rule V 4b appear to meet 
the Federal requirements. 

13.115 Wyoming’s program 
submission did not include provisions 
comparable to 30 CFR 819.11(c) (1) and 
(2) which require plugging auger holes 
within specified periods. Wyoming now 
proposes a revision to Rule V 4c(l) 
which would require operators to plug 
auger holes discharging water 
containing toxic-forming or acid-forming 
material within 72 hours or within 30 
days of completion if there is no 
discharge. This proposed revision to the 
Wyoming regulations appears to provide 
more stringent requirements than the 
Federal regulations. 

AlluviaI Valley Floors 

13.116 The Wyoming rules include 
the environmental protection 
performance standards for alluvial 
valley floors in Rule V 2. The Wyoming 
rule includes word changes from 30 CFR 
Part 822 and is generally more concise. 
For example. Rule IV 2a does not 
reference the specific characteristics 
that may support an alluvial valley 
floor’s essential hydrologic functions (as 
done in 30 CFR 822.11(c) by reference to 
30 CFR 785.19(d)(3)). However, Rule IV 2 
does require consideration of 
geohydrologic, biologic, and hydrologic 
characteristics. In addition, Wyoming 
provides detailed instruction for this 


consideration in Guideline 9, Alluvial 
Valley Floors. These provisions appear 
to provide that the preservation and re¬ 
establishment of essential hydrologic 
functions of alluvial valley floors will be 
achieved. 

13.117 With Rule V 2, Carter Coal 
Company is concerned that Wyoming 
has adopted an unreasonable and 
unnecessary approach which will result 
in the classification of dozens of small, 
insignificant drainages and dry washes 
in Wyoming as alluvial valley floors. 

The company states that no one seems 
to know just what is required to 
preserve “the essential hydrologic 
functions” and that, in the extreme case, 
it could mean that each separate sand 
strata and gravel lense must be 
individually mined, separately stored 
and replaced using scrapers and similar 
equipment, resulting in a cost much 
greater than otherwise would be 
required. 

It appears to the company that a 
number of dry gullies may be designated 
by the regulatory authority as alluvial 
valleys, even where they currently and 
historically have not been of any 
significance to farming and ranching. 

The company suggests that the State 
clarify its regulations to insure that 
substantial monies are only expended 
on true alluvial valley floors, which the 
commenter defines as those drainages 
with stream-laid deposits holding 
streams where water availability is 
sufficient for subirrigation or flood 
irrigation for significant farming or 
ranching activities. 

The company proposes the definition 
for alluvial valley floors contained in 
W.S. 33-ll-103(3)(xviii) except that the 
word “significant” is added and the 
upland area clause is dropped. Thus, the 
commenter suggests the terra alluvial 
valley floors be applied only to 
situations of “significant farming or 
ranching activities.” 

The word “significant” is used in the 
SMCRA to identify situations where 
alluvial valley floors cannot be mined 
and on which farming cannot be 
interrupted (see Section 510(6)(5)). The 
term “significant” is not applied in 
SMCRA to either the definition of 
alluvial valley floors (Section 701(1)) or 
to Section 515(b)(10)(F) which requires 
re-establishment of the essential 
hydrologic functions of alluvial valley 
floors. Inserting the word “significant” 
in the Wyoming definition would result 
in implications that alluvial valley floors 
which were not significant to farming 
could be mined without regard to the 
requirements of Section 515(b)(10)(F). 

On the other hand, Wyoming’s rules 
provide a detailed requirement for 
alluvial valley floor determinations that 


indicates the factors which, when 
evaluated are found to be “negative.” 
will provide the basis for a negative 
declaration regarding alluvial valley 
floors. Streams in which water is not 
available for flood irrigation or 
subirrigation activities will not be 
classified as alluvial valley floors (see 
Rules III 2a and XIII la(l)(b)). (See 
Preamble to the Permanent Program 
Regulations at 44 FR 15092, March 13, 
1979, for a further discussion of 
“significance" in regard to alluvial 
valley floors.) 

This issue is discussed further below, 
under Finding 14, and above, in the 
“State window” discussion of Findings 
12 . 1 - 12 . 12 . 

13.118 The Wyoming rules for 
alluvial valley floors do not provide a 
grandfather clause for the protection of 
farming for operations approved prior to 
August 3,1977 (as provided for in 30 
CFR 822.12(d)). Wyoming Rule V 2g. 
upon promulgation of the proposed 
revision, will further require all mines 
with permits prior to August 3,1977, or 
which affect land after August 3,1977, to 
provide restoration and preservation of 
the essential hydrologic functions, as 
appropriate within and outside the 
affected areas. The Wyoming rules 
appear to be more stringent than the 
Federal requirements. 

13.119 The Wyoming regulations in 
Rule V 2e and f have word differences 
from 30 CFR 822.14 relating to 
monitoring in alluvial valley floor areas. 
The principal objectives of monitoring 
agricultural utility and production and 
the characteristics supporting the 
essential hydrologic functions are 
included in Wyoming’s program. For 
example, the requirements of 30 CFR 
Part 822.14(a)(ii), (ii). and (iii) are 
combined into Wyoming’s Rule V 2e(l) 
and 30 CFR 822.14(a)(iv) is contained in 
Rule V 2e(2). Rule V 2f requires the 
monitoring data to be reported in the 
annual report and thus satisfies 30 CFR 
822.14(d). This portion of Wyoming’s 
rules appear to be consistent with the 
Federal requirements. 

Prime Farmlands 

13.120 Wyoming proposes 
regulations to include the performance 
standards for mining activities on prime 
farmlands in Rule V 1. With respect to 
stockpiling of topsoil, the Wyoming 
prime farmland regulation omits the 
requirement to comply with 30 CFR 
816.23 or 817.23 (as included in 30 CFR 
823.13). However, it should be noted that 
the protection of topsoil stockpiles is 
addressed in the Wyoming Rule IV 2c 
and therefore would appear to be 
acceptable. 
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13.121 Sunedco expressed the 
concern that the term “history of 
intensive agricultural use” in Rule 12(34) 
is so defined that large acreages which 
are no longer utilized for cropping would 
be included. The provision of non- 
irrigated lands being cropped for five 
out of ten-year period, the commenter 
continues, would include that period 
when extensive efforts were made to 
farm submarginal to marginal lands 
which were eventually returned to 
rangeland. The commenter also 
indicated that the provision, “had a 
cultivated crop, small grains, or hay 
crops harvested for any one year,” could 
cover an extraordinary situation that 
might not be repeated for several years. 
These situations, according to the 
commenter, would hardly qualify as 
intensive agricultural use. Also, the 
Powder River Basin Resources Council 
believes that the definition of intensive 
agricultural use is incomplete and, 
therefore, does not read properly. The 
definition of “intensive agricultural use" 
has been deleted from the Wyoming 
regulations. This concept is fully 
covered by the definition of “history of 
intensive agricultural use" in Rule I 
2(37). 

The term “history of intensive 
agricultural use" is used to assist in the 
determination of prime farmlands under 
Rule 11 3a(6)(g)(i). Prime farmlands must 
also have soil mapping units designated 
prime farmland in accordance with 7 
CFR Part 651. If the lands contain prime 
farmland soils, they must be protected 
by the requirements of Rule V 1. This is 
consistent with the Federal regulations 
in 30 CFR Part 823 and provides 
protection for prime farmland soils in 
Wyoming. The definition, as provided, 
appears to be more stringent than the 
Federal requirements. 

13.122 Rule V la(3)(c) for prime 
farmlands provides a variance from the 
moist bulk density requirement of 0.1 
gram per cubic centimeter if it can be 
demonstrated that the pore space of the 
soil, after reconstruction, is of a size 
distribution and amount which allows a 
favorable root zone. 30 CFR Part 823 did 
not allow this variance; however, the 
moist bulk density requirement of 0.1 
gram per cubic centimeter requirement 
of the Federal rules has been suspended. 
Therefore, the Wyoming provision is not 
inconsistent with Federal requirements 
now in effect. 

13.123 Wyoming proposes in Rule V 
lb(3) to specify that revegetation 
success on prime farmlands shall be 
measured by a comparison of 
postmining crop production with crop 
production from the same area before 
disturbance (and/or with crop 


production on representative reference 
areas), and the average production must 
be equivalent to that on the area before 
mining or that on a reference area. In 
contrast, the Federal regulations in 30 
CFR 823.15(c) and 785.17(d)(3) set target 
levels of crop production for standards 
of success and consider that success is 
achieved when production on 
revegetated areas is equivalent to or 
higher than the predetermined target 
levels of production. It is believed that 
the Wyoming rules is acceptable so long 
as the State, in its resubmission, is able 
to assure that the premining yields are 
based on current estimated yields under 
a high level of management as required 
30 CFR 785.17(b)(8). 

Special Bituminous Coal Mines 

13.124 Wyoming's regulations for 
special bituminous coal mines (Rule 
VIII), in the official program submission 
did not meet the Federal requirements of 
30 CFR Part 825. The definition of new 
special bituminous coal mines and the 
permit procedures did not adequately 
distinguish which mines could be 
included under the environmental 
erformance standards for special 
ituminous coal mines. The perceived 
problems with the regulations were 
discussed during the January 2-5 
meetings (Administrative Record No. 
WY-99). 

On January 17,1980, the State 
submitted a revised draft of the 
regulations to OSM (Administrative 
Record No. WY-118). Further 
clarification of the draft will be 
necessary to avoid misinterpretation of 
the requirements a mining operation 
must meet to qualify as a new special 
bituminous coal mine. While the 
Secretary's staff has not fully reviewed 
the new material, it is believed that the 
clarification needed will involve some 
further changes to the draft regulations 
as well as more explanation of the 
intended scope of new operations which 
will be allowed. Until full review is 
completed of the January 17 draft and 
further clarification is provided, the 
Wyoming program cannot be found to 
meet the requirements of 30 CFR Part 
825. 

13.125 Wyoming’s definition of “new 
special bituminous coal mines" in Rule 
VIII of the proposed Land Quality Rules 
and Regulations concerns one 
commenter, who suggests that a literal 
reading might imply that FMC 
Corporation’s Skull Point Mine might not 
qualify due to the fact that it began 
operations ten months before the 
enactment of SMRCA. Review of 
Congressional intent, the commenter 
contends, makes it clear that this mine 
was not intended to be precluded from 


this classification and asks that the 
definition be changed. 

As discussed above, a determination 
cannot be made at this time on 
Wyoming’s proposed regulations for 
special bituminous coal mines, and thus, 
the commenter’s question cannot be 
answered at this time. However, the 
clarification of the January 17 draft 
(Administrative Record No. WY-118), 
requested above, should resolve the 
ambiguity noted by the commenter. 

Steep Slope Mining 

13.126 Under the “State window" 
discussion (Exhibit G.6, Volume 6, page 
le, of the Wyoming State Program 
submission) Wyoming indicates that 
existing areas of mining or areas which 
may be mined in the immediate future 
do not have topographic conditions 
characteristic of steep slope mining. 
Therefore, steep slope mining is not 
presently anticipated in the State of 
Wyoming. In addition, the proposed 
amendment of the State statute at W.S. 
35-ll-401(m) (Administrative Record 
No. WY-3, Vol 4, Section B.2) states that 
“No steep slope surface coal mining 
operation shall be commenced until the 
council has promulgated rules and 
regulations establishing steep slope 
mining performance standards." Steep 
slope is defined in Rule I 2(85) as areas 
with slopes of more than 20 degrees and 
thus the prohibition applies to the types 
of mining considered steep slope by the 
Federal regulations. This issue has also 
been discused in the context of “State 
windows" under Finding 12. The 
prohibition appears to provide 
equivalent environmental protection to 
that of the Federal regulations. Also, see 
discussion in finding 12.1-12.12. 

13.127 One commenter pointed out 
that the State, if its program is approved, 
might promulgate rules and regulations 
for steep slope mining which would be 
inconsistent with the Federal rules and 
regulations. The Secretary must approve 
changes in State programs pursuant to 
30 CFR 732.17. Thus, steep slope mining 
provisions would not be inconsistent 
with the Federal requirements. 

Coal Processing Plants and Support 
Facilities 

13.128 The Wyoming statute requires 
that coal processing plants and support 
facilities located away from the minesite 
be within the permit area for a mine and 
therefore such plants and facilities must 
comply with all applicable performance 
standards of Rule IV (rather than just 
the special performance standards for 
coal processing plants in 30 CFR Part 
827). The Wyoming requirements related 
to the provisions of 30 CFR Part 827 
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appear to be equivalent to the Federal 
regulations. 

In-Situ Mining 

13.129 Chapter XX of the Wyoming 
rules covering in-situ mining does not 
address the requirements of 30 CFR 
828.11(b). (c) and (e). The Federal 
requirements are for prevention of 
discharge of process fluids to surface 
water, a plan for treatment and disposal 
of hazardous, toxic, radioactive 
materials, and for providing equal or 
better final water quality after 
restoration. The FWS commented on the 
omission of a requirement for a plan for 
the treatment of materials from in-situ 
mining that constitute a fire, health, 
safety or environmental hazard as 
required by 30 CFR 828.11(c). EPA stated 
that the program omits the intent of 
having special performance standards 
for in-situ mining and omits two 
methods specified in 30 CFR 828.11(b) as 
well as all of (c) through (e). 

The Wyoming program requires all 
operators, including operators of in-situ 
operations, to prevent discharge into 
surface waters in Rule V 3a{2), to 
dispose of wastes (acid, toxic, 
radioactive, or hazardous) in Rule XIV 
3c(13). and to provide for the other 
requirements of 30 CFR 828.11 in these 
rules. The Wyoming program also 
contains a provision that allows a 
demonstration that ground water would 
be returned to a quality of use 
consistent with available technology 
and protection of public health and 
safety as opposed to returning to an 
equal or better quality. These provisions 
appear consistent with the Federal 
requirements in 30 CFR 828.11(b), (r) and 

<e). 

Finding 14 

The Secretary finds that the Land 
Quality Division has the authority under 
Wyoming laws and regulations and the 
Wyoming program does include 
provisions to implement, administer and 
enforce a permit system consistent, in 
part, with 30 CFR Chapter VII, 
Subchapter G (permits). This finding is 
made under 30 CFR 732.15(b)(2). 

Wyoming incorporates provisions 
corresponding to Sections 506. 507. 508, 
610. 511 and 513 of SMCRA and 
Subchapter G of 30 CFR Chapter VII in 
Wyoming Statute 35-11-401 and 406 and 
Wyoming rules Chapters II. Ill, IV, VII, 
VIII, IX and XIV. Part G.l of the first 
volume of the program submission 
contains discussions of the systems for 

(1) mining permit review and approval, 

(2) amendments, (3) renewals, (4) 
revisions, (5) transfers and (6) licenses. 


Discussion of significant issues raised 
during the review of the Wyoming 
permit provisions follows. 

General Permit Requirements 

14.1 the Wyoming program does not 
define the term “complete application** 
as is done in 30 CFR 770.5 (permit 
definitions), nor does it require a finding 
of completeness before approval. The 
Federal definition is general in nature 
and requires “all information.'* In the 
Federal rules, the concept of 
“completeness** is part of the permit 
approval process in 30 CFR Part 786. 
While the Wyoming program need not 
require a specific definition of “complete 
application" to be eligible for approval, 
the program resubmission should 
contain additional requirements or 
clarification to assure that the absence 
of a definition of this term will not 
reduce the degree of environmental 
protection or opportunity for public 
participation in the program. 

14.2 The Wyoming program states 
that an application may be denied if it is 
incomplete (W.S. 35—11—406(h)(i)). The 
Wyoming Act does not require 
incomplete applications to be denied. 
Wyoming proposes to restrict approval 
of the permit until the applicant has 
demonstrated that the application is 
complete (proposed W.S. 35—11—406(j)(i)) 
(see Administrative Record No. WY-3. 
Vol. 4, Section A.4). The application that 
will be advertised for public review is to 
be complete (W.S. 35-ll-406(f)). The 
administrator of the Land Quality 
Division must determine completeness 
of an application pursuant to W.S. 35- 
ll-406(e). This appears to meet the 
Federal requirements. 

Coordination of Review and Issuance of 
Permits 

14.3 Wyoming’s approach to the 
requirements of 30 CFR 770.12 for the 
coordination of review and issuance of 
permits with other identified Federal or 
State permit processes, the requirements 
of EPA-approved water quality 
management plans, and the 
requirements of certain identified 
Federal statutes is to require a list of 
required government agency approvals. 
Wyoming does not, however, list the 
same statutes and other requirements 
provided in 30 CFR 770.12. The 
Wyoming program employs inter-agency 
MOUs to ensure that information 
pertinent to the requirements is 
available in the permit review process. 
Wyoming’s proposed coordination 
requirements are contained in Rules II 
2a, II 3a, II 3b. and IV 3p(l)(g). Wyoming 
proposes in Rule XIII la(8)(c) to provide 
that a permit may not be issued if the 
applicant would not, pursuant to the 


approved plan, comply with State or 
Federal law. Thus, it appears that the 
Wyoming proposals would meet the 
requirements of 30 CFR 770.12. 

14.4 In its comments, the Forest 
Service indicated concern that the 
Wyoming program would appear to 
assign authority to the State for 
decisions concerning actions on Federal 
lands but such authority cannot be 
delegated to the State. It is noted that 
the Wyoming program does not of itself 
apply to Federal lands. Questions of 
jurisdication on Federal lands would be 
addressed in any State-Federal 
cooperative agreement pursuant to 
Section 523(c) of SMCRA, which will be 
consummated only after the Wyoming 
program is approved and through a 
separate rulemaking procedure. 

14.5 The FWS indicates the 
proposed Wyoming program fails to 
make specific reference to the 
requirements of the Endangered Species 
Act and the Fish and Wildlife 
Coordination Act, and does not require 
compliance with the Bald Eagle 
Protection Act and the Migratory Bird 
Treaty Act. The FWS also states that 
the analogue to 30 CFR 776.13, approval 
criteria for coal exploration, fails to 
clarify whether threatened or 
endangered species are from a Federal 
or a State list. 

In response, Wyoming proposes to 
address these Acts in several sections. 
Rule II 2a(l)(e)(ii) requires special 
attention be paid to species listed on the 
endangered species list of the Wyoming 
Game and Fish Department. Rule II 
3a(6)(e) requires that fish and wildlife 
studies be coordinated with State and 
Federal agencies. Rule II 3b(4)(b)(i) 
requires that information on threatened 
or endangered species of plants or 
animals listed by the Secretary under 
the Endangered Species Act of 1973, as 
amended, and their critical habitats be 
included in the wildlife plan associated 
with the permit application. Rule IV 
3p(l)(g) requires reporting findings 
concerning critical habitats, threatened 
or endangered species, or golden eagles. 
The district court's remand of 30 CFR 
779.20 and 780.16 has now rendered the 
Wyoming rules more stringent than the 
federal requirements. 

14.6 The National Park Service 
asked that the relationship between 
Wyoming State agencies and their 
Federal counterparts be clarified. 

The Wyoming program includes a 
proposed cooperative agreement for 
future operations by the State on 
Federal lands which will be the subject 
of a separate rulemaking. The Wyoming 
program also proposes to require 
coordination with other Federal 
agencies. Rule XIII la(2)(b) requires that 
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a notice be sent to the agencies. In 
addition, under Rule XVIII 3b(l), 
Wyoming would submit complete 
petitions to designate lands unsuitable 
to interested governmental agencies and 
request submissions of relevant 
information. 

14.7 The Corps of Engineers stated 
that the program was deficient in 
addressing the discharge of dredged and 
fill material into waters of the United 
States as covered in 30 CFR 
209.320(J}(7). As discussed above, 
proposed Rule II 3a(6)(e) requires 
notification of other Federal agencies. 
This would serve to initiate coordination 
for purposes of permits to discharge 
dredged and fill material. 

14 8 It was suggested by a 
commenter that the word “full" be 
inserted in front of "approval" in W.S. 
35—1 1—401 (d)(i) of the proposed 
amendments to the Environmental 
Quality Act. If Wyoming only gets a 
conditional approval, the operator 
should not have to submit its application 
for a new permit under 30 CFR 771.11, to 
a program which is constantly changing 
the commenter states. 

Wyoming and the operator should not 
be required to review and submit 
applications until it is clear once and for 
all that the State has a fully approved 
program. A "conditional approval," 
however, alerts both the State and the 
operator to those modifications of the 
State program necessary for final 
approval. As a result there is no 
significant uncertainty as to the 
requirements of the operator's permit 
application, since the required changes 
are known, the State has agreed to make 
them, and they may only relate to minor 
deficiencies in the program (30 CFR 
732.13(i)). 

14.9 The Wyoming program contains 
a provision to allow scheduling initial 
reviews of permit plans beyond 8 
months. This provision is not in 
compliance with the Federal provisions. 
Wyoming has proposed that it be struck 
from the draft statutes by removal of the 
words "Provided, however" and 
substitution of "which" (35-ll-401(d)(i)). 
(See Administrative Record No. WY-99, 
the orange book.) These changes would 
appear to make the proposal equivalent 
to the Federal scheduling requirements. 

14.10 Wyoming's wording of the 
equivalent to 30 CFR 771.23 for the 
general information requirements for 
format and contents of permits is 
significantly different than the Federal 
wording. However, all information 
required by 30 CFR 771.23 is required by 
Wyoming Rule II1. Wyoming does not 
require the use of the scale of 1:6000 
provided by 30 CFR 771.23(e)(1) for 
maps; but rather states that the scale, to 


be determined by the administrator, 
shall not be smaller than 1:24,000. 
Wyoming will have to provide 
additional clarification to support a 
finding that the proposed Wyoming map 
scale meets the requirements of 30 CFR 
771.23(e)(1). 

14.11 EPA maintained that the 
Wyoming program did not require 
"descriptions of methodology used to 
collect and analyze technical data" to 
be submitted with an applicatoin, as i 9 
required by 30 CFR 771.23(c)(3). Tlie 
Wyoming program requires that 
information be set forth in the 
application clearly and concisely and be 
supported or authenticated (Rule II lb). 
There is no specific requirement in the 
program for descriptions of 
methodology. Wyoming now proposes in 
Rule II 3a(5)(ii)(B). which references 
Water Quality Regulations, Chapter 11, 
Section 12, to require that all water 
quality analyses are to be performed in 
accordance with EPA standards. 
Wyoming also has guidelines for soils 
and overburden, vegetation, water 
sampling, wildlife, organization of a 
permit application, hydrology and 
alluvial valley floors which detail field 
and analytical methods. Thus. 
Wyoming's provisions would appear to 
contain requirements equivalent to the 
Federal regulations. 

14.12 The Wyoming program 
establishes the permit fee required by 30 
CFR 771.25 at $10 per acre, not to exceed 
$2,000. in W.S. 35-ll-406(a)(xii). As 
neither SMCRA nor 30 CFR Chapter VII 
provide for a minimum fee, and as the 
$2,000 maximum will not, realistically, 
ever exceed the maximum established 
by SMCRA, the Wyoming proposal is 
consistent with the Federal 
requirements. 

14.13 Peabody Coal Company 
comments that the definition of 
"adjacent area" is exceedingly general 
and can create an erroneous 
interpretation. The commenter states an 
awareness that this definition is 
basically identical to the OSM definition 
(30 CFR 701.5). but remains concerned 
because there is (1) no reference to 
contiguity and (2) no outside parameter 
placed upon the size at the adjacent 
areas. The commenter suggests that the 
definition be limited to one square mile 
around the permit area itself. 

Wyoming now proposes (Rule I 2(3)) 
to include the phrase "presumptively 
limited to lands within one half mile of 
the proposed permit area" with the 
understanding that this presumption will 
be superceded if there may be any 
reasonably expected adverse impact 
that may be caused at a greater distance 
by the mining and reclamation 


operation. This definition may resolve 
the commenter’s concern. 

14.14 The Wyoming provisions 
pertaining to the identification of 
interests in permit applications do not 
require the MSHA identification number 
as provided by 30 CFR 778.13(f). 
However, the listing of notices of 
violation, cros9-referenced in Rules D 
3a(2)(b) and W.S. 35-ll-406(xiv), is 
otherwise equivalent to 30 CFR 
778.14(c). The remaining requirements of 
30 CFR 778.14(c) are more briefly, but 
adequately stated in Rule II 3a(2)(b). 

The MSHA identification is required by 
the Federal regulations and thus must be 
included in the Wyoming program. 

14.15 W.S. 35-ll-406(s)(xiv) requires 
the listing of violations as does 30 CFR 
778.14(c) of the Federal regulations. 
Amax Coal Company expressed concern 
with the broad requirement that a listing 
of notices of violations for the three 
years prior to an application be 
submitted with a permit application, 
saying that this requirement could be 
misleading and burdensome. The 
commenter recommended that the 
language “violations of which a civil 
penalty was paid pertaining to land, air 
or water protection standards 
association with surface coal mining" be 
substituted to cover the intent of the 
Congress. 

Wyoming Rule II 3a(2)(b) requires the 
listing of notices of violation to describe 
and identify the violation, any 
abatement action, and proceedings 
initiated (among other things). 

This requirement should lessen the 
potential of misleading summaries. The 
requirements of the Federal Act are for 
the same listing for the same time period 
and, accordingly, the Wyoming 
provisions appear acceptable. 

14.16 Wyoming phrases the 
requirements for right of entry and 
operation information in a manner 
significantly different from 30 CFR 
778.15. Wyoming requires a sworn 
statement regarding the applicant's right 
of mining. Wyoming provides, if consent 
from a surface landowner cannot be 
obtained and if W.S. 35-ll-406(b)(xi) 
does not apply, that the Environmental 
Quality Council may issue an order in 
lieu of surface owner consent (See W.S. 
35-ll-406(b)(xii).) If a residential or 
agricultural landowner holds legal or 
equitable title to the surface (W.S. 35- 
ll-406(b)(xi)(A)) and either resides or 
conducts farming or ranching operations 
on affected lands, or receives directly a 
significant portion of his or her income 
from such agricultural operation as the 
affected land, he or she is included, as 
provided for in 30 CFR 77&15{b). This 
language appears consistent with the 
Federal requirements. 
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14.17 One commenter noted that 
Section 714(e) of SMCRA defines a 
surface owner, and subpart (e)(3) states 
that a qualified surface owner is one 
who has met the requirements of 
subparts (e)(1) and (e)(2) for at least 
three years prior to the granting of 
consent, while Section 35-11- 
406(b)(xi)(A) of the Wyoming 
Environmental Quality Act defines a 
surface owner as one who has, among 
other things, held title to the property at 
least since January 1,1970. The 
commenter was concerned that different 
provisions of the EQA apply to 
agriculture surface owners who do not 
meet the requirements of (b)(xi)(A) and 
(B) of the Wyoming Act. These different 
provisions, W.S. 35—11—406{b)(XII)(A) 
through (D), give the State 
Environmental Quality Council the 
power to grant consent in lieu of the 
surface owner if certain findings are 
made. The commenter contends that it 
seems that this second set of provisions 
would conflict with SMCRA, if one 
encountered a surface owner who has 
resided on his land, and derived a 
significant portion of his income from 
that land, for three years starting 
sometime after 1970. 

There is nothing in the SMCRA or the 
Federal regulations which would require 
that the State eliminate its already 
existing authority to issue an order in 
lieu of the consent of the surface owner 
on non-Federal lands. Section 714 is 
applicable by its terms to coal owned by 
the United States and thus is not 
applicable to a State program. The issue 
will be further considered in the context 
of the proposed cooperative agreement 
between OSM and Wyoming. 

14.18 Concern was expressed by 
Pittston Coal Company regarding W.S. 
35—11—406(b)(xi) and (xii) of Wyoming’s 
Environmental Quality Act which 
require that an application for a surface 
mining permit by an owner of mineral 
rights who does not also own the 
surface land include a specific, currently 
executed consent to the mining and 
reclamation plan by the surface owner. 
Thus, the commenter continued, if the 
surface owner is a ’’resident or 
agricultural landowner” who acquired 
title prior to January 1,1970 (or by 
devise thereafter from a person who 
acquired title prior to such date), no 
approval of the applicant's mining plan 
may be granted. 

W.S. 35—11—406(b)(xi) requires an 
instrument of consent from a resident or 
agricultural land owner who obtained 
title to the regulated surface estate prior 
to January 1,1970, or by gift or 
conveyance and who resided to farm on 
the land or receives a significant portion 


of income from the farming operations. 

If the surface owner or user does not 
provide consent, the permit application 
cannot be issued. The Federal 
requirement (Section 510(b)(6) of the 
SMCRA) is similar. Thus, this portion of 
the Wyoming program appears to b« 
adequate. 

14.19 With regard to the term of a 
permit, Wyoming is in agreement that a 
permit may be issued for no more than 
five years of mining and up to eight 
years total (since mining is to begin 
within three years of permit issuance). 
The explanation of phasing of mining 
required by 30 CFR 778.17(a) would be 
required in the State program by Rule II 
2b(l)(b). This would appear to be 
consistent with the Federal regulations. 

14.20 Wyoming does not allow for 
self-insurance in the provisions of W.S. 
35-ll-406(a)(xiii), the equivalent to 30 
CFR 778.18. This makes the Wyoming 
program more stringent than the Federal 
requirements in this regard. 

14.21 The Wyoming equivalent to 30 
CFR 778.19 would be in Rule II 3a(5) 
which would request a list of permits, 
but would not detail the type or 
identification numbers. However, the 
status of the permits would have to be 
specified with an application under the 
proposed Wyoming rules, and so much 
additional information would be 
included that the numbers of the permits 
would not add to the ability of the State 
or the public to review the applications. 
Considering the wide general knowledge 
of the types of permits required,' 
Wyoming does not consider it necessary 
to require all identification numbers for 
all permits in the West. Wyoming Rules 
do not require the plan to identify the 
filing locations, but the statute does so 
require (in the office of the administrator 
and the county clerks). (W.S. 35-11- 
406(d).) This is acceptable. Wyoming 
requires, in different language, the proof 
of publication specified in 30 CFR 778.21 
through W.S. 35-ll-406(f). These 
provisions appear to be consistent with 
the Federal regulations. 

Information on Environmental 
Resources 

14.22 The Public Lands Institute 
commented that the Wyoming program 
needs to be changed to show clearly 
that 30 CFR Parts 779 and 780 are fully 
met, including the requirements that 
information must be provided by the 
operator on adjacent areas and the 
operator must demonstrate compliance 
with all regulations. Further, the 
commenter stated that it is not clear 
whether Wyoming’s guidelines are 
enforceable. 

Examination of the Wyoming program 
shows that the information requirements 


of the Federal program will probably be 
met if all the proposed amendments are 
adopted. However, due to the district 
court’s ruling that the information 
requirements of Parts 779 and 780 should 
be limited to the permit area, rather than 
the mine plan area, Wyoming may 
choose to alter its proposed 
amendments and adopt different 
requirements. In the case of the two 
specific items addressed by the 
commenter, information on surface 
water is required, for example, on the 
permit area and adjacent areas (Rule II 
3a(6)(h)), on subsurface waters (Rule II 
3a(b)(mj), on geology for the adjacent 
and general areas (Rule II 3a(b)(m)), and 
for alluvial valley floors (Rule II 
3a(b)(n)). Through proposed W.S. 35-11- 
406(j), the applicant would have to 
demonstrate affirmatively, and the 
administrator must find in writing, that 
the reclamation plan can accomplish 
reclamation as required by the EQA. 
The use of guidelines has been limited in 
the regulations. However, since the 
guidelines are part of the State program 
submission, they are subject to the 
Secretary's approval. 

Further, W.S. 35-ll-406(a)(xiv) allows 
the administrator to require ’’such other 
information as the administrator deems 
necessary or as good faith compliance 
with the provision of this Act required.” 
This would include demonstration of 
compliance with the approved 
guidelines issued by the administrator. 
Wyoming should clarify, in its 
resubmission, whether it will enforce 
those parts of the guidelines which 
correspond to Federal rules. 

14.23 Wyoming proposes an 
equivalent to 30 CFR 779.13 (description 
of hydrology and geology) in Rule II 
3a(6)(k). This provision is exceptionally 
brief in that it requires simply a 
description of the surface and 
subsurface waters and related geology 
in the adjacent and general areas. There 
is no specific State analogue for 30 CFR 
779.13(b), although W.S. 35-11-401(a) 
states in part, "* # # no operator shall 
be compelled to perform at his own 
expense measures required hereunder 
with respect to operations that were 
completed or substantially completed 
prior to the effective date hereof’ and 
thus there is recognition of the need to 
provide available information, and Rule 
XXIII 3, indicates the hydrologic 
information may be obtained from the 
State or Federal government. Wyoming 
does require the geological information 
equivalent to 30 CFR 779.14. These 
provisions probably would be consistent 
with the Federal requirements. 

14.24 EPA pointed out that the 
Wyoming program has no provision for 
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the Federal regulations in 30 CFR 
779 . 13 (b)( 3 ) and 783.13(2)(3). Those 
provisions state that a permit shall not 
be approved until information on 
hydrology, water quality and quantity 
and geology related to hydrology is 
made available in the application. 

Proposed revisions in W.S. 35-11- 
406(j) would require an approvable 
permit application be accurate and 
complete. Thus all hydrologic and 
geologic information required by Rule II 
of the Wyoming regulations would have 
to be provided in the application 
regardless of its source. 

14.25 The National Wildlife 
Federation expressed the opinion that 
the permit approval process should 
clearly set out the requirement that the 
State perform an assessment of the 
cumulative impact on the hydrologic 
balance of all anticipated mining in an 
area, as required by 30 U.S.C. 1260(b)(3). 
The commenter further stated that even 
though an operator may be required to 
make such an assessment, the State, is 
not relieved of the obligation to make a 
similar assessment on its own and the 
State has made it clear in the 
regulations or the proposed statutes that 
it is going to make such an assessment 
on its own. 

A requirement is now proposed in 
Rule XXIII2 that sufficient information 
must be contained in the permit 
application pursuant to Rule II 3b(10). 
This rule which provides for the 
information necessary to enable the 
administrator to determine the probable 
cumulative hydrologic impacts while 
W.S. 35-ll-406(j)(iii), would prohibit 
issuance of a permit if the applicant has 
not affirmatively demonstrated that the 
proposed surface coal mining operation 
has been designed to prevent material 
damage to the hydrologic balance 
outside the permit area. These 
provisions appear to meet the Federal 
requirement 

14.20 The Wyoming program 
includes the equivalent to 30 CFR 
779.14(b)(3) (waiver of need for borings 
and core samplings), in a soils guideline. 
The words ‘'in writing" are proposed to 
be included in W.S. 35-ll-408(j) to 
ensure that the administrator's 
determination is in writing. A written 
finding on the lack of need for 
samplings, consistent with the 
guidelines, would appear to meet the 
requirements of 30 CFR 779.14(b)(3). 

14 27 Wyoming has organized its 
equivalents to 30 CFR 779.15 and 779.16 
(relating to ground water and surface 
water information) differently. Wyoming 
proposes to paraphrase 30 CFR 
779.16(2)(vii) in W.S. 35-ll-406(a)(xv) 
and provides for such other information 
88 the administrator may require. 


However, Wyoming does not include 
manganese in its list of analyses as 
required in 30 CFR 779.16fb)(2)(vi). 30 
CFR 816.42 states that, "[t]he manganese 
limitations shall not apply to untreated 
discharges which are alkaline as defined 
by the Environmental Protection Agency 
(40 CFR 434).*’ If the State of Wyoming 
feels that manganese information 
requirements should not be necessary 
due to its regional climatic and physical 
environmental conditions, it must so 
demonstrate in writing in its 
resubmission. 

14.28 EPA pointed out that Wyoming 
does not have a specific provision to 
meet the requirements of 30 CFR 
779.15(a)(3) that the application specify 
"known uses of the water in the aquifers 
and water table. * * *" Wyoming 
proposes the following surface water 
rules; 

1. Domestic, municipal, industrial, 
agricultural and wildlife purposes for 
surface water are to be listed (Rule II 
2a(l)(g)(ii)); 

2. All know adjudicated and 
appropriated water rights are to be 
listed (Rule II 2a(l)(j)(i)); 

3. All existing wells are to be listed 
(Rule U 2a(l)(j)(ii)); 

4. Drilling to identify the depth and 
quality of subsurface water may be 
required (Rule II 2(h)(i)); 

5. The ground water systems must be 
described (Rules II 3(a)(6)(j)) and (k) and 
II 3b(10)); and lastly, 

6. An application for underground 
mining is required to comply with the 
applicable regulations prescribing 
permits for surface mining operations 
(Rule VII1). 

As a result, all known uses of ground 
water and surface water, plus a 
description of the ground water system 
including depth to water, would be in a 
complete application. 

14.29 In its equivalent to 30 CFR 
779.18 under Rule II 2a(l)(c), Wyoming 
does not include seasonal temperature 
ranges. W.S. 35-ll-406(a)(vii) of 
Wyoming's Act only requires 
information on precipitation and wind 
velocity. The Slate now proposes (Rule 
II 2(a)) to require "* * * a statement of 
the climatological factors." With this 
addition, the application would appear 
to have to include the "seasonal 
temperature ranges." 

14.30 The FWS pointed out that the 
analog to 30 CFR 779.19, vegetation 
information, did not require a map. 
Wyoming did not specify a requirement 
for a map in the original program 
submission but has proposed addition in 
Rule II 3a(6)(d)(ii) which requires a 
"delineation of existing vegetative 
types." Thus a map would be expected. 


Each plan obtained in Wyoming has a 
map showing vegetation communities. 
Thus Wyoming would set an indirect 
requirement for obtaining maps. In 
addition, Wyoming's vegetation 
guidelines require vegetation maps. The 
requirements of 30 CFR 779.19(b) for 
maps that allow evaluation of wildlife 
habitat would be addressed in Rule II 
3a(6)(e) where cooperative studies of 
habitats are required to be included on 
the diversity of vegetative cover to be 
considered (Rule II 2a(l)(b)). Wyoming 
does not specifically repeat the 
admonition of 30 CFR 779.20(e)(1) to 
base study detail on published data, but 
requires consultation with the Wyoming 
Game and Fish Department and Federal 
agencies which should achieve the same 
goal. As noted above in Finding 14.5, the 
remand of 30 CFR 779.20 makes the 
Wyoming rules more stringent than 
federal requirements. 

14.31 Proposed Rule II 2a(l) is 
analogous to 30 CFR 779.20. and Rule 
3a(6)(e) is analogous to 30 CFR 783.20. 
The FWS had the following comments 
on those rules: 

1. Referenced guidelines 5 should be a 
requirement and should include habitat 
mapping; 

2. Federally listed threatened and 
endangered species should be 
considered; 

3. Consultation on level of study 
should be sought in Section 2a(l); 

4. The vegetative typemap in guideline 
2 appears adequate, but should be a 
requirement rather than guidelines; and 

5. Reference to surface water map is 
needed. 

The Federal requirements are for the 
applicant to contact the regulatory 
authority to determine the scope of the 
fish and wildlife resource survey and for 
the regulatory authority to consult with 
State and Federal fish and wildlife 
management and conservation agencies. 
Wyoming Rule II 3a(0)(e) requires this 
contact and consultation and specifies 
the Wyoming Game and Fish 
Department and Federal agencies 
having responsibilities for the 
management or conservation of such 
environmental values. The rules require 
studies of habitats. The Technical 
Guideline Document provides additional 
detail and is part of the Wyoming 
program, though it is not part of the 
regulation and was submitted in draft 
form. 

Rule II 3b(6)(e) would require that 
federally listed threatened and 
endangered species and their critical 
habitats are identified and protected. 
Vegetation baseline data as well as 
surface water information are required 
in conformance with other provisions of 
Wyoming's rules, just as they are 
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required by provisions of the Federal 
program other than 30 CFR 779.20. 

Because 30 CFR 779.20 and 780.16 
were remanded by the district court, 
Wyoming’s rules are now more stringent 
than the Federal requirements. 

Wyoming may either retain these rules 
and finalize the Technical Guideline 
Document or revise them to reflect the 
district court’s decision. Whatever 
provisions are adopted by Wyoming will 
then be re-evaluated when the revised 
program is resubmitted and, if 
necessary, Wyoming will be given an 
opportunity to amend its program to 
reflect any changes in the federal 
regulations. 

14.32 The FWS also stated that a 
State program must include, according 
to 30 CFR 731.14(g)(10), documented 
evidence of procedures for consultations 
with State and Federal Fish and wildlife 
agencies and notes that there are not 
sufficient narrative descriptions or flow 
charts to show this. The program 
appears to demonstrate adequate 
proposed procedures for consultation In 
Rule II 3a(6)(e), and flow charts are not 
required in the resubmission. 

14.33 As to land use information, 
Wyoming proposes in Rule II 2a(l)(a) to 
specify that the past and present land 
uses to be discussed are ’’major” uses. 
No difference from 30 CFR 779.22(a) 
appears to have been intended other 
than to ensure that insignificant uses did 
not get unnecessarily addressed. 
However. Wyoming does not require all 
of the information requested in 30 CFR 
779.22(b) for previous mined areas, but 
proposes to require some information in 
a narrative description (Rules II 2a(l) 
and II 3a(6)(d)). In particular, the 
provisions for premining information 
pursuant to 30 CFR 779.22(b)(1) through 
(4) are included in terms of requiring the 
major past uses of the land. The 
Wyoming provisions do not appear to 
provide for a description of land uses in 
previously mined areas consistent with 
the Federal requirements, and Wyoming 
should, in its resubmission, explain how 
the requirements of 30 CFR 779.22(b)(5) 
will be met. 

14.34 One commenter expressed the 
concern that proposed Rule II 
3b(ll)(iii)(D) regarding permit 
applications would present a serious 
intrusion into the rights of a citizen to 
utilize his land as he elects and 
economics dictate. The commenter 
believes that it is important that the 
provision be made to terminate 
administrative control after bond 
release. 

The regulation in question requires 
that proposals where cropland shall be 
the postmining land use must be 
supported with a firm written 


commitment from the operator, 
landowner, or land manager that the 
cropland will receive, after bond 
release, sufficient management and 
maintenance to be reasonably 
sustainable. Because the district court 
held that such letters of commitment 
need not be required, the Wyoming rule 
is more stringent than the Federal 
provision and may be revised if 
Wyoming chooses to do so. The 
Wyoming provision also would require 
information on how the proposed 
changed land use will be developed, 
achieved in a reasonable time, and 
sustained. Similarly, if the postmining 
land use is to be grazing, the plan would 
have to provide a logical postmining 
management program. 

The Federal rules contain similar 
requirements for croplands in 30 CFR 
816.133(c)(9). They establish that the 
land is to be returned to a condition 
capable of supporting the uses of which 
were capable prior to any mining 
(Section 515(b)(2) of SMCRA). Thus, 
changes to cropland which could be 
accomplished without providing 
evidence of a commitment for proper 
postmining management would not 
satisfy the requirement for proving that 
the postmining land use will achieve the 
premining capability or a higher or 
better use. The bond is to be released 
when the provisions of Rule XVI6 are 
met. The administrative control referred 
to by the commenter would be 
terminated when the bond was released 
(i.e., when the requirements of the 
approved plan are met). The Wyoming 
provisions appear to be consistent with 
the Federal requirements. 

14.35 Wyoming proposes to require 
map information equivalent to 30 CFR 
779.24 in W.S. 35-ll-406(a) and Rule II 
3. except that the requirement of 30 CFR 
779.24(d) to identify all buildings within 
1,000 feet of the proposed permit area is 
not reiterated. Since the proposed 
definition of "adjacent areas” (Rule I 
2(3)) will extend consideration of 
environmental effects to one-half mile of 
the permit area, the inventory of 
buildings appears to be at least as 
extensive as the Federal requirements. 

14.30 Wyoming proposes provisions 
to protect cultural resources in 
Wyoming Statute 35-ll-406(j)(iv). That 
statute specifies that a permit for 
prospecting, strip or undergound mining 
shall not be granted if the activity would 
adversely affect places listed on the 
National Register of Historic Places. 

This Wyoming statute also references 
Section 522(e) of SMCRA as to where 
surface mining is prohibited. The Land 
Quality Division requires a description 
of any significant artifacts, fossils or 


articles of cultural, historical, 
archeological, or paleontological value. 
Evaluation of the information is 
accomplished by the Wyoming 
Recreation Commission (the State 
Historic Preservation Officer (SHPO)). 
The SHPO will recommend approval or 
disapproval of the permit with any 
mitigating measures. This is provided for 
in a MOU between the Wyoming DEQ 
and Wyoming Recreation Commission. 
These proposed provisions appear to be 
consistent with the Federal 
requirements. 

14.37 The Advisory Council on 
Historic Preservation provided 
guidelines that it recommends for use by 
the State to assure that properties listed 
on or eligible for the National Register of 
Historic Places are considered. This 
information is not required under 30 
CFR Chapter VII. However, once the 
Secretary promulgates new rules to 
replace regulations concerning historic 
preservation suspended November 27, 
1979 (44 FR 67942). Wyoming will have 
the opportunity to amend its program to 
be consistent with these new rules. 

The information required by Rule II 
3b(l)(a) and Rule II 2(a)(1), the State 
equivalent to 30 CFR 779.12, is the same 
or more extensive than the Federal 
requirements. Though the language 
regarding cultural and historical 
resources of 30 CFR 779.12 is not used, 
the Wyoming language requires a 
"description of any significant” artifacts, 
fossil, or other article of cultural, 
historical, archaeological or 
paleontological value which appears to 
include the resources identified in the 
Federal requirements. 

Reclamation and Operations Plan 

14.38 In proposed Rule II 3b(3), 
Wyoming does not set all the proposed 
blasting procedures of 30 CFR 780.12(b), 
but does require the application to show 
how the applicant intends to comply 
with Chapter VI (performance 
standards). Therefore, all unlisted 
information necessary for the evaluation 
of potential compliance would be 
indirectly required (e.g., charge, fuses, 
sequence and recording devices). 

14.39 Wyoming revises the language 
of 30 CFR 780.14, for maps and plans to 
be provided, significantly by virtue of 
the varied locations of equivalent 
language in Wyoming’s regulations, but 
covers all pertinent requirements in Rule 
II 2b and III 3b. 

14.40 The proposed Land Quality 
Rules and Regulations which require 
inclusion of detailed engineering designs 
in the permit application for surface 
water diversions and other water 
systems, roads and spoil disposal sites, 
are of concern to the Carter Coal 
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Company. The company states an 
awareness of the legitimate need of the 
State for sufficient and relevant 
information, but does not believe that 
the level of detail included in detailed 
engineering designs is necessary to 
assess impact of proposed operations on 
the environment. 

The commenter also stated that 
because of changes in regulatory agency 
policies and the regulations, the rapid 
advances in available control 
technology, and acquisition of 
additional geologic data, detailed 
engineering work done today for 
facilities to be constructed as soon as 
two years from now would in most 
cases have to be redone prior to 
construction. The commenter believes 
that inclusion of the conceptual designs 
of facilities in the mining permit 
application showing the purpose, size 
and location, should be adequate to 
assess their impacts on the environment 
and to insure their compliance with the 
regulations, and that the proposed 
regulations should be modified so that 
an operator is not required to obtain the 
approval of detailed engineering designs 
until just prior to the start of 
construction. 

Section 510(b) of SMCRA requires the 
application to demonstrate affirmatively 
and the regulatory authority to find in 
writing, on the basis of information set 
forth in the application or from 
information otherwise available, that 
reclamation can be accomplished in 
accordance with the plan (among other 
findings). Wyoming statutes are being 
amended to include the requirement 
(W.S. 35— 11—406(j)). However, the 
Wyoming Rule II 3b(l)(b) does allow 
"typical" designs of sedimentation 
ponds and other water treatment 
facilities that may be repeated in the 
operations. These provisions appear to 
meet the Federal requirements. 

14.41 According to the Kemmerer 
Coal Company the map requirements 
would require an extensive number of 
maps. The company claimed that 276 
maps would have to be added to the 
permit to cover the 30-year life of the 
mine and that the accuracy of these 
maps would be questionable because of 
the variable nature of the market 
conditions. The commenter suggested a 
two fold alternative to the map 
requirement: 

1. A five-year sequencing plan which 
would provide reasonably accurate 
information for the near future for a 

mine site: and 

2. The currently required annual 
report which requires a history of the 
previous year and a projection for the 
coming years. 


Rule II 2b(l)(b) would require "a map 
showing the yearly progression of 
mining and reclamation on all proposed 
affected lands." Additionally. Rule II 
3b(l)(a) would require the size, 
sequence, and timing of the areas for 
which it is anticipated that renewed 
permits for mining will be requested 
over the estimated total life of the 
proposed operation. This requirement 
would appear to be met with two or 
three maps and would be updated 
through the annual report (W.S. 35-11- 
411). Thus an inordinate number of 
maps probably would not necessarily be 
required. Wyoming can require more 
maps than SMCRA would and still have 
a program which would be eligible for 
approval. 

14.42 30 CFR 780.16 requires a plan 
for the protection of fish and wildlife 
values. Wyoming proposes in Rule II 
3a(6)(e) to require consultation with 
appropriate State and Federal agencies 
and proposes in Rule II 3b(4) to require a 
plan for minimizing adverse effects to 
fish, wildlife and related environmental 
values. These requirements would 
appear to be equivalent to 30 CFR 
780.18. As discussed in finding 14.31 
above, the district court’s remand of 
section 780.16 makes the Wyoming rule 
more stringent. 

14.43 The FWS suggested that the 
State require that a fish and wildlife 
plan state why it is not practicable to 
achieve a condition which shows a 
trend toward an enhancement of fish 
and wildlife resources if such a 
condition cannot be achieved. This 
would be in Rule II 3b which is the 
analogue to 30 CFR 780.16 and 784.21. 30 
CFR 780.16 provides that "if an 
applicant states that it will not be 
practicable to achieve enhancement of 
fish, wildlife, and related resources, the 
applicant must establish to the 
satisfaction of the regulatory authority 
why it is not practicable to achieve a 
condition leading to a trend." 

Wyoming proposes to require "a plan 
for minimizing adverse impacts to fish, 
wildlife and related environmental 
values . . . including revegetation" in 
Rule II 3b(4)(a). Wyoming would require 
the plan to meet the performance 
standards, including Rule IV 3p(l) which 
requires it in part to "achieve 
enhancement of such resources where 
practicable." Thus the applicant is 
required to show the practicability of 
enhancing fish and wildlife resources. 
Without this demonstration, the 
applicant could not have a complete 
application. Like findings 14.31 and 
14.43, these Wyoming rules now appear 
to be more stringent in light of the 
district court’s remand of 30 CFR 780.16. 


14.44 Wyoming Statute 35-11-406 
and Rules II 2 and II 3 paraphrase in 
large part the general reclamation plan 
requirements of 30 CFR 780.18. Wyoming 
Guideline No. 1 requires information on 
soil testing including a handling plan. 
Since this guideline contains detailed 
analytical directions, it appears 
adequate to develop a soil testing plan 
conforming to 30 CFR 780.18(b)(5)(vii) if 
operators are required to comply with it. 
See discussion earlier in this section 
relating to guidelines in general. 
Wyoming’s Rules 11 3b(9) and (10) 
appear to be equivalent to the 
requirements of 30 CFR 780.21. Wyoming 
proposes to add to Rule II 3b(10) a 
reference to Rule XXIII 2 involving the 
analysis of the probable cumulative 
hydrologic impacts of all anticipated 
mining on the hydrologic regime. Those 
rules appear to include all required 
aspects of 30 CFR 780.21(c). 

14.45 According to EPA. Wyoming’s 
program does not show any requirement 
to describe measures to dispose of acid 
and toxic materials as is required by 30 
CFR 780.18(b)(7) and 784.13(b)(7). The 
Federal requirements are designed to 
ensure a description of acid- and toxic¬ 
forming materials disposal methods. 
Wyoming proposes in Rule II 2b(3)(2) to 
require a plan for handling and 
disposing of all toxic-, acid-forming, or 
otherwise hazardous materials. Rule II 
3b(7) would require contingency plans 
for prevention of sustained combustion. 
Rule IV 3c(3) would address the 
performance standard for acid-forming 
and toxic materials. These rules appear 
to require plans consistent with the 
Federal requirements. 

14.46 EPA states that Wyoming 
omits the phrase required by 30 CFR 
780.21(c), 784.14(c). and 784.16(e)(3) that 
hydrological consequences of mining 
"under all seasonal conditions’* must be 
submitted in the reclamation plan. 
However, the State would require that 
baseline monitoring data submitted 
show "seasonal fluctuations" under Rule 
II, 3a(6)(h), which appears equivalent to 
the Federal requirements. 

Wyoming proposes rules to require a 
determination of the probable 
hydrologic consequences of the 
proposed operation on the hydrologic 
regime and adequate data to enable an 
assessment by the regulatory authority 
of the probable cumulative hydrologic 
impacts (Rules II 3b(10) and XX11I 2). 

Rule XXIII 2a(l) would require the 
determination to include impacts under 
seasonal flow conditions. These rules 
appear to meet the Federal 
requirements. 

14.47 The Public Lands Institute 
questions Wyoming’s use of the term 
"postmining land use” and says further 
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explanation is needed. Wyoming uses 
the term “postmining land use“ in Rule 
II 3b(ll). The Federal regulations do not 
define the term “postmining land use,” 
but use the term extensively, and only 
define the term “land use.” Wyoming 
now proposes to do the same in Rule I 
2(44). 

14.48 Wyoming at present does not 
include the language of 30 CFR 
780.23(a)(4) and (b) regarding postmining 
land use since it is not applicable if 
postmining use is not changed from 
premining use. This issue is discussed 
above under the “State window” items. 
Findings 12.1—12.12. 

14.49 Wyoming proposes rules to 
provide for the requirements of 30 CFR 
780.25 (ponds, impoundments, banks, 
dams, and embankments), with the 
exception that Wyoming does not permit 
coal processing wastes to be used in 
dams or embankments, a more stringent 
requirement than the Federal rules 
provide. The requirements are divided 
throughout Rule 11 of the Wyoming 
regulations. For example, the 
requirements of 30 CFR 780.25(a) for 
water impoundments are contained, in 
part, in Rules II 2b(3)(b)(iii) and in II 
3b(l)[b)(iv). These rules appear to be 
consistent with the Federal 
requirements. 

14.50 Wyoming proposes in Rule II 
3b(l)(b)(vi) for “engineering for surface 
water and ground water hydrologic 
control methods" to meet the 
requirement of 30 CFR 780.29 for maps 
and cross sections of stream channel 
diversions. Further. Rule II 3b(l)(b)(iv) 
requires location of a “typical design" 
for hydrologic control methods and thus 
appears to be equivalent to 30 CFR 
780.29. These rules appear to be 
consistent with 30 CFR 780.25-29. 

14.51 Wyoming provides 
requirements equivalent to 30 CFR 
780.31 for protection of public parks and 
historic places in Rules II 3b(14) to Rules 
XIII 5(a) and (c) which require 
description of measures to be taken to 
minimize or prevent impacts to public 
parks or historic places. The Wyoming 
rules appear consistent with the Federal 
requirements. 

Underground Mining 

14.52 30 CFR 783.11 requires a 
description of existing premining 
environmental resources within areas 
adjacent to the proposed mine plan area 
that may be affected by the proposed 
undergound mining activities. Wyoming 
Rule VII 1(b)(1) limits the description of 
soils, vegetation, fish and wildlife, 
topography, geology and overburden to 
the areas affected by surface mining, 
thus not including subsidence. 


Wyoming proposes to add the word 
“subsidence" to Rule VII 1(b)(1) so that 
the description of environmental 
resources will relate to areas affected by 
surface operations or subsidence. As 
discussed above in finding 14.22, the 
district court s remand of the 
requirements in Part 783 for information 
on the mine plan area, rather than just 
the permit area, renders these Wyoming 
rules more stringent than 30 CFR 783.11. 

14.53 Two commenters were 
concerned with the proposed 
amendment to W.S. 35-ll-415(B)(xii) 
which would require the coal mining 
operator to “replace the water supply of 
an owner of interest” where the supply 
is affected by the mining operation. 

One commenter felt this amendment 
would significantly change Wyoming’s 
historical water appropriation system 
because mining operations in Wyoming 
are required to work within the present 
State water laws to obtain the right to 
use or to divert water for mining uses. 
Further, under Article 8. Section 2 of the 
Wyoming Constitution and related 
statutes, water rights are currently 
perfected by the filing of an application 
for a water permit which then is 
adjudicated by the Board of Control 
after it has determined that the 
applicant does have a right to beneficial 
use. Each subsequent appropriator in 
turn makes his right, subject to the right 
of any prior appropriator, for the same 
water supply. Thus, in some dry years, it 
is possible junior appropriators would 
receive less than the total amount of 
water they desired. This would not 
likely to be the case in the ranching and 
agricultural industries since the priority 
of their appropriations are almost 
always senior to that of nearby mining 
operations. The proposed amendments 
would give all other interests, even other 
industries, water rights superior to 
mining interests regardless of when the 
water right was obtained or regardless 
of what the State water statutes and 
Constitution provide. 

The commenter recommended that the 
proposed amendment be revised to read: 
“The operator shall, as required by State 
law, replace the supply of an owner of 
interest." Another commenter suggested 
that this section be qualified by the 
phrase, “as may be required by existing 
State water laws and existing water 
rights." 

The provisions of the Wyoming 
statute originates from Section 717 of 
SMCRA which requires the replacement 
of water supplies. Section 717(a) also 
provides that “nothing in this Act should 
be construed as affecting in any way the 
right of one person to enforce or protect, 
under applicable law, his interest in 
water resources affected by a surface 


coal mining operation." Wyoming 
proposes in Rule II 3a(6)(m) to require 
that the plan contain an evaluation of 
the impact of the proposed mining 
activities on water supplies, and if 
contamination, diminution, or 
interruption may result then the 
application shall identify the alternative 
sources of water supply that could be 
developed to replace the existing 
sources. Thus, replacement 
requirements take into account State 
law, and require replacement to operate 
in compliance with it. In addition, the 
operations must be conducted to 
minimize changes to the prevailing 
hydrologic balance (35-ll-406(g)(xviii)). 
The Wyoming program appears to 
integrate Wyoming water laws into the 
permit requirements as allowed by 
Section 717 of SMCRA. 

14.54 Wyoming proposes to require a 
narrative description for the 
construction, modification, use. 
maintenance, and removal of 
underground mine wastes in Rule VII 
lc(l), which is equivalent to the mine 
development wastes requirement of 30 
CFR 784.11. This appears to be 
consistent with the Federal 
requirements. 

14.55 Wyoming’s initial proposal for 
an equivalent of 30 CFR 784.14 did not 
include recognition of potentials for 
gravity discharges. However. Wyoming 
proposes to add the phrase “or measure 
to prevent or control gravity discharges 
of water" to Rule VII lc(2) which 
appears to be equivalent to the Federal 
requirements. 

14.56 Wyoming’s proposed 
equivalent to 30 CFR 784.19. Rule VII 
lc(l), does not specifically address the 
Federal requirement that the 
reclamation plan contain a description 
of geotechnical analyses of underground 
development waste disposal methods 
and sites. However, Rule II 2b. which 
applies to underground mining activities 
through Rule VII, requires that the plan 
include procedures for assuring the 
stability of the reclaimed land surface 
and requires a plan showing the location 
and construction of each proposed 
waste disposal facility relating to coal 
processing or pollution control (Rule II 
3b(l)(iii). Other portions of Wyoming 
regulations would ensure that the 
necessary geotechnical analyses are 
performed. For example. Rule VII 2b(l) 
requires underground development 
wastes to be disposed in accordance 
with Rule IV 3c where professional 
construction designs are required and 
Rules IV 3c(l)(c) and (d) which would 
include geotechnical analyses. The 
Wyoming program appears to provide 
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authority for the necessary geotechnical 
analyses. 

14.57 The detailed list of measures in 
30 CFR 784.20(b)(2) to control 
subsidence is not contained in Wyoming 
Rule VII la(l). The Public Lands 
Institute also commented that these 
measures should be included. However, 
the Wyoming rule would probably meet 
the Federal requirement in the following 
ways: the statement “measures to be 
taken to prevent, lessen, or mitigate 
material damage or less of value of 
property” in Rule VII 1(c)(3) outlines 
information to be contained in a 
subsidence control plan; Rules VII 
1(c)(3)(c) and (d) would require 
descriptions of subsidence and damage 
control measures; and, proposed Rule 
VII lc(3)(d) includes the monitoring 
requirement of the Federal regulations. 

14.58 Wyoming Rule VII la(l) does 
not contain the term “renewable 
resource lands” in its description of the 
areas that must be surveyed in 
evaluations of potential subsidence 
damage. The Wyoming rule uses the 
term “land surface” which appears to be 
more stringent than 30 CFR 784.20 since 
it is not qualified by the term 
“renewable resource.” 

14.59 The Wyoming program as 
submitted does not contain a rule 
equivalent to 30 CFR 784.25(c) on 
pneumatic backfilling operations. 
However, Wyoming now proposes a rule 
on pneumatic backfilling operations in 
Rule II 3(b)(12)(d) that is an equivalent 

to 30 CFR 784.25. This appears to meet 
the Federal requirement. 

14.60 EPA commented that Wyoming 
omitted an equivalent rule to 30 CFR 
784.28 (air pollution control plan for 
underground mines). The Wyoming 
statute and regulations contain 
requirements for the submission of air 
pollution control plans through the 
requirement that permit applications for 
underground mines comply with the 
permit requirements for surface mines in 
Rule II la. Thus, the requirements of 30 
CFR 784.26 would appear to be met by 
Wyoming's proposal to require a plan in 
Rule II 3a(5)(a)(i) which specifies that 
the information from an air quality 
construction permit be included in the 
permit application. The air quality 
information must affirmatively 
demonstrate a monitoring program. 

In addition, the Wyoming Air Quality 
Division regulations require a 
construction permit for any new facility 
or modification thereof if the use will 
cause air contaminants, a term defined 
lo include dust and other particulate 
patter (Chapter 1, Wyoming Air Quality 
Regulations). 


Special Bituminous Coal Mines 

14.61 Wyoming proposes an 
equivalent to 30 CFR 785.12(c) in Rule 
VIII 2(a) and W.S. 35-ll-406j which 
would require that a finding be made by 
the regulatory authority, in writing, that 
a special bituminous coal mine 
operation will be conducted in 
compliance with the performance 
standards also in Rule VIII 2. As 
discussed under Finding 13, Wyoming 
submitted new draft regulations for 
special bituminous coal mines on 
January 16, which have not yet been 
fully evaluated. 

Experimental Practices 

14.62 The Federal Act and 
regulations at 30 CFR 785.13 specify that 
if, for experimental practices, operations 
are to be conducted for purposes other 
than encouragement of advances in 
mining and reclamation, the postmining 
land use must be “industrial, 
commercial, residential or public use 
(including recreational facilities).” 
Wyoming proposes in Rule IX la to 
allow approval of any postmining land 
use regardless of whether the proposal 
promotes technological advance. While 
any land uses is allowed under the 
Federal rules if the purpose is to 
encourage advances in mining and 
reclamation technology, the postmining 
land use changes are also restricted for 
any other experimental practices. This 
provision does not appear to be 
consistent with the Federal regulation. 

14.63 Wyoming proposes to provide 
a procedure for treating requests for 
variances authorizing departures in 
individual cases “on an experimental” 
basis from the environmental protection 
performance standards in Rule IX. The 
criteria listed in Rule IX are inclusive of 
those listed in 30 CFR 785.13. The 
Wyoming rule would provide for OSM's 
written approval (Rule IX 2a) and 
provide limits on the experimental 
practices equivalent to 30 CFR 785.13(e) 
including requiring that the practice not 
result in less stringent requirements than 
those of SMCRA and the Federal 
regulations (Rule IX la(2)(2)0). These 
provisions appear to be consistent with 
the Federal requirements. 

14.64 Wyoming indicated that 
Chapter IX would include a provision 
that allows variances to be granted on 
the basis of unique local conditions 
(orange book, Part D, page 9; 
Administrative Record No. WY-99). 

This provision would be invoked when 
the imposition of the otherwise 
applicable standard would place an 
exceptionally harsh obligation on the 
operator because of the existence of 
unusual local conditions. It does not 


appear that this variance provision has 
actually been incorporated into the 
proposed Wyoming regulations. 

This inconsistency between the 
administrative record and the proposed 
regulations should be resolved by 
Wyoming in its resubmission. 

14.65 EPA commented that 
Wyoming’s Rule IX on experimental 
practices omits the three permit 
conditions of 30 CFR 785.13(h)(4) which; 

1. Limit the experimental practice 
authorized to that granted by the 
regulatory authority and the Director; 

2. Impose enforceable alternative 
environmental protection requirements; 
and 

3. Require the person to conduct 
periodic monitoring. 

EPA also commented that Rule IX 
contains no provision equivalent to 30 
CFR 785.13(e)(5) requiring special 
monitoring. 

Wyoming now proposes in Rule IX 
la(2)(b) to require that the permit 
application show that the proposed 
operation is limited, that reclamation 
will be implemented if the experimental 
practices are a failure, and that special 
monitoring will be conducted. 
Furthermore, special monitoring must be 
involved “so that sufficient and reliable 
data are collected for comparisons with 
other practices and to ensure protection 
of the environmental and public health 
and safety.” Rule IX 2 would require 
approval by the Director of OSM. These 
provisions appear to be consistent with 
the Federal requirements. 

Steep Slope Mining 

14.66 Wyoming omits the 
requirements of 30 FR 785.15 for steep 
slope mining but proposes in W.S. 35- 
ll-406(m) to state that “no steep slope 
surface coal mining operations shall be 
commenced until the Council has 
promulgated rules and regulations 
establishing steep slope mining 
performance standards.” IN W.S. 35-11- 
103(e)(XXI). “steep slope” is defined as 
slopes generally exceeding 20 degrees 
and which generally require special soil 
handling procedures. Rule XV 3c(l)(b)(i) 
would restrict disposal of excess spoil 
on slopes exceeding 20 degrees. 

14.67 AMAX Coal Company 
recommended that the term “steep slope 
mining” be defined. If it is to be defined 
the same as in SMCRA, the commenter 
is concerned that areas around Gillette 
or Kemmerer, Wyoming, might be 
considered steep slope mining. The term 
“steep slope" is defined as any slopes of 
more than 20° or such lesser slopes as 
may be designated (Rule I 2(85)). The 
Federal regulations address areas in 
which there may be an occasional steep 
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slope in the special permit requirements 
of 30 CFR 785.15. 

EPA also commented on whether the 
Wyoming program might be inconsistent 
with the Federal regulations for steep 
slope mining. Wyoming will not allow 
mining on steep slopes. However, since 
Wyoming’s proposed definition of steep 
slopes is equivalent to the Federal 
definition, the same procedure as exists 
in the Federal regulations would prevail 
in Wyoming to assure that occasional 
outcrops and other limited areas 
containing slopes of 20* are not affected. 

The Wyoming program will probably 
meet the minimum Federal requirements 
concerning steep slope mining. 

Prime Farmlands 

14.68 The Wyoming program 
presently allows exemption of "small 
acreages" of prime farmlands, provided 
the local Soil Conservation District 
personnel are consulted (Rule V lb(4)). 
Though Wyoming considers the local 
Soil Conservation District to represent 
the U.S. Department of Agriculture 
(USDA), it is not clear that that State 
will request the USDA to concur in this 
determination. Therefore, the 
requirements of 7 CFR 657 amd 30 CFR 
785.17 for protection of prime farmlands 
appear to exist only partially in the 
Wyoming program. Wyoming will have 
to further document compliance with the 
USDA consultation requirement. 

14.769 The Wyoming program does 
not contain the provisions of 30 CFR 
785.17(a) which state that areas in plans 
approved prior to August 3.1977, are 
exempt from the prime farmland 
reconstruction standards. Thus, 
Wyoming does not allow an exemption 
and is more stringent than the Federal 
requirement. 

14.70 The Wyoming equivalent to 30 
CFR 785.17(b)(1) is proposed in Rule 11 
3(2)(6)(g). That rule requires detailed soil 
information for prime farmlands, 
"including a soil survey conducted in 
accordance with the standards of the 
National Cooperative Soil Survey of the 
U.S. Department of Agriculture" and 
thus applies the requirements of 30 CFR 
785.17(b)(1) to the mine plan area. The 
referenced publications of 30 CFR 
785.17(b)(3) are incorporated in 
Wyoming Guideline #1. The term "soil 
survey" is defined in Rule I 2(70). 
including a map. and the SCS standards 
require profile descriptions; thus the 
standard appears to be equivalent to 30 
CFR 785.17(b)(l)(ii). Wyoming 
substitutes the requirement of crop yield 
data for the more detailed discussion of 
30 CFR 785.17(b)(6). The requirements of 
30 CFR 785.17(b) for soil productivity to 
be returned to equivalent levels of yield 
is closely addressed in Rule XIII la(6](c) 


where the applicant must demonstrate 
the technological capability to restore a 
condition where equivalent or higher 
yield can be obtained. The Wyoming 
program concerning prime farmlands 
soil surveys would probably meet the 
Federal requirements if the guidelines 
are enforced. See discussion above 
related to guidelines in general. 

Contemporaneous Reclamation 

14.71 The Wyoming program does 
not contain the requirement of 30 CFR 
785.18(c)(7) for a demonstration of 
compliance with 30 CFR 816.71-816.74 
for off-site storage of spoil when a 
variance is granted for delay in 
contemporaneous reclamation. 

Wyoming proposes in Rule IV 3c(l)(b) to 
require that spoil be disposed within the 
permit area and/or in a manner which 
complies with the provisions for 
disposal established in Rule IV 3c(l)(a). 
Accordingly, the Wyoming provisions 
probably would be consistent with the 
Federal requirement. 

14.72 Wyoming originally had no 
requirement that findings be in writing 
before a variance from 
contemporaneous reclamation may be 
issued under 30 CFR 785.18(d). Wyoming 
proposes provisions in WS 35-ll-406lj 
and rule III 4(b) to specify that findings 
be in writing. This provision would 
probably be consistent with the Federal 
requirement. 

14.73 The Wyoming program does 
not contain the requirement of 30 CFR 
785.18(d)(8) that liability under the 
performance bond shall be for the 
duration of the underground mining 
activity. However, Wyoming proposes in 
Rules XIII lb and lc to require that all 
mining activities be bonded for the term 
of the operation. Therefore, the Federal 
requirement probably would be fulfilled. 

14.74 30 CFR 785.18(e) requires the 
review of permits containing variances 
by the regulatory authority at least 
every three years. Rule III 4 includes no 
frequency of review for such variances. 
However, since the Wyoming program 
calls for an annual report (W.S. 35-11- 
411), such variances will receive annual 
review, and the Federal requirements 
appear to be satisfied. 

Alluvial Valley Floors 

14.75 Peabody Coal Company stated 
that the Wyoming program does not 
contain an adequate provision for a 
negative determination of alluvial floors. 
For lands which appear not to contain 
alluvial floors, or for those which clearly 
do. it is burdensome to require the 
operator to undertake the complicated 
process to determine that there indeed is 
not an alluvial floor. Wyoming proposes 
a procedure in Rule III 2a(4) which 


corresponds to 30 CFR 785.19 for alluvial 
valley floor determinations, which 
appears to be consistent with the 
Federal requirements. This is also 
discussed under finding 13. 

14.76 The Federal permit 
requirements in 30 CFR 785.19 
concerning mining in areas adjacent to 
alluvial valley floors can apparently be 
obtained through the authority 
established by the Wyoming provisions. 
Most segments of the Federal 
requirements for alluvial valley floors 
are covered by broad language in 
Wyoming Rule III 2, supplemented by 
detailed requirements in Technical 
Guidelines No. 9. Since the guidelines 
are not enforceable. Wyoming has 
agreed to include additional language in 
Rule III 2 to provide the administrator 
with the authority to require information 
necessary to assure that the detailed 
requirements of 30 CFR 785.19 are met. 
(See minutes of the January 9,1980, 
meeting.) 

14.77 The criteria contained in 30 
CFR 785.19(e)(3) for determining 
whether a mining operation will 
materially damage the quality or 
quantity of waters are not specifically 
addressed in Wyoming's rules since 
Wyoming believes alternative 
documentation regarding the effect of 
increased concentrations of total 
dissolved solids is available. Wyoming 
indicated in the January 2-5 meetings 
with OSM its intent to use Maas and 
Hoffman (30 CFR 785.19(e)(3)(i)) when it 
is applicable. 30 CFR 785.19(e)(3)(iii) 
allows use of other means to measure 
material damage. The Wyoming 
approach appears to be consistent with 
the Federal requirements, provided the 
program resubmission reflects that 
commitment. 

14.78 Wyoming proposes to use a 
formula in Rule III 2d to measure the 
significance of the alluvial valley floor 
as required in 30 CFR 785.19. The 
formula appears to be acceptable. 
Wyoming has also defined 
"undeveloped rangeland" as providing 
less than "substantially" the carrying 
capacity of a grazing unit. Wyoming 
does not include "livestock watering" as 
a single indicator of agricultural uses 
resulting in classification of lands as 
alluvial valley floors. The Federal 
regulation does not classify a lowland 
area as an aluvial valley floor if the only 
agricultural and hydrologic-related 
feature were a livestock watering pond. 
Thus, Wyoming’s interpretation appears 
to be equivalent to the Federal 
requirements. 

Auger Mining 

14.79 The provisions of Rule III 5a 
provide that appropriate technical 
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information be submitted to determine 
whether augering is appropriate and if 
compliance can be achieved with the 
environmental protection performance 
standards of Rule V 4. In addition, 
permits cannot be issued by the State 
unless the written findings of 
compliance are made regardless of the 
category of mining (W.S. 35—11—406(j)J. 
These Wyoming program requirements 
would apparently meet the minimum 
Federal requirements. 

Coal Processing Plants 

14.80 Wyoming rules omit any 
provision for coal processing plants or 
support facilities not located with in the 
permit area as required in 30 CFR 785.21. 
Wyoming proposes in Rule II 3b(i) and 
(iii) to require that coal processing 
plants and support facilities be within 
the mine plan and, hence, the permit 
area. Thus, the Wyoming rule appears to 
meet the Federal requirement. 

In Situ Mining 

14.81 EPA pointed out that the 
Wyoming program Rule V 3 for in situ 
mining does not include compliance 
with the requirements for underground 
mining as does 30 CFR 785.22. 

This deficiency was discussed with 
Wyoming officials during meetings on 
January 2-5,1980. Wyoming proposes to 
modify Rule V 3a(5) so that it will 
reference Rules XIV, IV, and VII. See 
Administrative Record No. WY-99 and 
WY-119. This would require in situ 
operations to comply with the 
underground mining regulations (Rule 
VII) and thus appears to be equivalent 
to the Federal requirements. 

Review and Approval/Disapproval of 

Permits 

14.82 The Wyoming program 
definition of “willful violation" in Rule 
XVII 2d(l)(2) differs from the definition 
In 30 CFR 786.5 concerning review and 
approval of permits. The definition in 30 
CFR 786.5 is phrased in terms of 
intending the result which actually 
occurs. The Wyoming definition would 
include the phrase “with knowledge or 
reason to know." This definition 
appears to be consistent with the 
Federal definitions. In 30 CFR 786.5, the 
Wyoming program also omits the 
definition of “irreparable damage." A 
separate definition of irreparable 
damage probably is not necessary for 
Ine permit approval requirements of 30 
Cl R Part 786 because use of its ordinary 
meaning would likely result in 
protection equivalent to the Federal 
rules. 

14.83 With respect to the notification 
requirements of 30 CFR 786.11, public 
notices of filing of applications for 


permits, W. S. 35-ll-406(f) requires that 
public notice be given within 15 days of 
the filing of a completed application. 
This provision is not inconsistent with 
Federal requirements so long as the 
public review period is continued after 
notification is given. 

14.84 The FWS commented that 
Wyoming omits the requirement in 30 
CFR 786.11(c)(1) that notification be 
given to fish and wildlife agencies. 
Wyoming Rule XIII 12(2)(b) would 
require that public notice be sent to 
"Federal, State, and local government 
agencies, with jurisdiction over or an 
interest in the proposed operation or 
permit area." Also, a Memorandum of 
Understanding (MOU) has been 
executed between the Wyoming Fish 
and Game Department and the 
Department of Environmental Quality 
which specifies that "whenever a mining 
and reclamation plan is submitted, the 
Land Quality Division will notify the 
Department of the need for technical 
assistance in the evaluation of the plan." 
The State program also contains a letter 
from the Fish and Wildlife Service 
indicating to whom requests for formal 
comments on State program and 
permitting should be directed. The 
provision appears to assure that fish and 
wildlife agencies will be properly 
notified. 

14.85 EPA commented that Wyoming 
omits from its rule the requirement in 30 
CFR 786.11(c)(4) that notification be 
given to Federal or State agencies with 
authority to issue other permits and 
licenses. Rule XIII la(2)(b) would 
require that notice be sent to Federal, 
State, and local governmental agencies 
within juridiction over or interest in the 
proposed operation or permit area Rule 
II 3a(5) also requires the administrator 
of the Department of Environmental 
Quality and the director of the Land 
Quality Division to advise, consult and 
cooperate with the identified authorities 
so as to provide for the consideration of 
review and issuance of listed licenses, 
permits, or approvals. In addition, 

MOUs have been developed between 
the Land Quality Division and the Air 
Quality Division, Water Quality 
Division, State Engineer, Wyoming 
Recreation Commission, and the 
Wyoming Game and Fish Department. 
These provisions appear to meet the 
Federal requirements. 

14.86 The National Park Service 
(NPS) asked that its activities and the 
State’s be formally coordinated with 
respect to permit applications and 
mining and reclamation plans, and that 
NPS receive a copy of each notice of 
application for a mining and prospecting 
permit so that NPS can determine which 


mines may potentially affect NPS 
resources. 

As discussed above, Rule II 3a(5) 
requires consultation and coordination 
with identified authorities during review 
of a permit application. In addition, 
Wyoming proposes to incorporate the 
provisions of Section 522 of SMCRA into 
W.S. 35-11-406. Those provisions 
prohibit, subject to valid existing rights, 
mining in units of the National Park 
System and require approval of the 
official with jurisdiction if mining would 
adversely affect a publicly owned park. 
These Wyoming provisions appear to 
provide adequate coordination with the 
NPS. 

14.87 The Wyoming equivalent to 30 
CFR 786.12, concerning the opportunity 
to comment on permit applications, is 
W.S. 35-11-406. This statute allows any 
interested person to file “written 
objections" and does not expressly 
request written comments. Wyoming is 
on record as stating that it was not the 
intent of that section to restrict the filing 
to objections, but, rather, to imply that 
commenters would be required to follow 
a formalized procedure. (See notes on 
January 2-5 meeting. Administrative 
Record No. WY-99.) Wyoming envisions 
no constraints to providing public 
comments as well as objections. 
Wyoming combines the requirements of 
30 CFR 786.13, concerning right to file 
objections, with those of 30 CFR 786.12. 
This Wyoming provision appears to 
meet the Federal requirement. 

14.88 The Federal regulations in 30 
CFR 786.13 identify the right to file 
written objections by "Any person 
whose interests are or may be adversely 
affected . . . with 30 days after the last 
publication . . .." W.S. 30-ll-406(g), as 
submitted, allows only 20 days for 
written objections to be filed if no 
informal conference is requested. A 30- 
day period is provided if an informal 
conference if requested. The Secretary 
considers it necessary to provide 30 
days for public comment. Wyoming has 
submitted a proposed change to its 
statute to provide the 30-day period. 

14.89 Wyoming would provide, in 
Rule III 3 of Rules of Practice and 
Procedure , that the requester can 
request the informal conference on a 
permit application to be held in the 
locality of the proposed mine and also 
request access to the permit area. 
Wyoming does not specifically require 
that the record be maintained and made 
accessible as does 30 CFR 786.14(b)(4), 
but Wyoming is on record as having no 
intention of destroying documents which 
are part of the permit review process 
and insuring that such records will be 
open to the public. (See notes of January 
2-5,1980 meeting, Administrative 
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Record No. WY-99).) The combination 
of these provisions and W.S. 35-11-406 
provide the equivalent to 30 CFR 786.14, 
procedures for informal conferences, so 
long as the program resubmission is 
revised to reflect the State’s intention. 

14.90 One commenter stated that he 
assumed that Chapter 1 Section 16b, of 
the Environmental Quality Act applied 
to a case wherein an informal 
conference was held, but not a hearing. 

If that is the correct interpretation, the 
commenter continued, the language of 
this subsection should be modified to 
reflect clearly that intent. Otherwise, 
viewing it as written, it does not make 
sense unless one is extremely familiar 
with all of the other rules of practice and 
procedure. 

The commenter is apparently referring 
to the Department’s Rules of Practice 
and Procedure. Under the Wyoming 
procedure there are circumstances 
under which a permit decision will be 
made initially after a hearing by the 
Council. The section cited applies in 
those circumstances where there is no 
hearing prior to a permit decision. Under 
those circumstances, the applicant or 
any person with an interest which is or 
may be adversely affected may appeal 
that decision and obtain a hearing 
before the Council. This appears to 
provide access for the public consistent 
with the Federal requirements. 

14.91 Wyoming’s provisions in Rule I 
lg for defining public availability of 
information in permit applications 
differs from the Federal requirement of 
30 CFR 786.15 in the use of the terms 
“privileged commercial or financial 
information.” This provision applies 
only to coal exploration operations, 
however (which is permissable under 
Section 513(b) of SMCRA), and not to 
mining permits. Therefore, the Wyoming 
rule appears to be consistent with the 
requirement of 30 CFR 786.15. 

14.92 The Wyoming program does 
not provide a counterpart to 30 CFR 
786.17(c)(2) and therefore does not 
require the regulatory authority to 
consider whether the applicant filed, 
and is pursuing in good faith, a direct 
administrative or judicial appeal to 
contest the validity of a violation listed 
in the application. This omission does 
not appear to reduce the degree of 
environmental protection or opportunity 
for public participation in the program. 
Further information on this point may be 
provided by participants in the 
Secretary’s review of the resubmission. 

14.93 According to the Fish and 
Wildlife Service no provision is included 
in Wyoming’s analogue to 30 CFR 
786.19(m) to provide review and require 
approval of measures affecting fish, 
wildlife and related environmental 


values prior to approving a postmining 
land use change. In addition, there is no 
analogue to 30 CFR 786.19(o) which 
requires that mining activities not affect 
the continued existence of endangered 
or threatened species or result in the 
destruction or adverse modification of 
their critical habitats as determined 
under the Endangered Species Act of 
1973. 

Wyoming addresses changes in 
postmining land uses in proposed Rule II 
3b(ll) and requires, in order to change 
land uses, that approval of measures to 
prevent or mitigate adverse effects on 
wildlife or fish “have been obtained 
from appropriate State and Federal fish 
and wildlife management agencies” 
(Rule II 3b(ii)(h)). The Wyoming rules 
also would require all permits to 
describe and evaluate endangered or 
threatened plant species (Rule II 
3b(4)(b)(i)) and require a plan for 
minimizing adverse impacts to fish, 
wildlife, and related values, including 
threatened or endangered species (18 
U.S.C. 1531 et seq.) and their critical 
habitats. Consultation with State and 
Federal fish and wildlife agencies is 
required by Rule II 3a(6)(e). 

An MOU with the Wyoming 
Department of Came and Fish also 
specifies consultation at the State level. 
Rule XIII requires operations to be 
conducted in accordance with this 
approved process and thus requires the 
necessary consultation and approvals 
prior to granting permits. Consultation 
provisions consistent with the Federal 
regulations appear to be provided in 
Wyoming's program. The Wyoming 
program does not, however, contain 
adequate assurance that mining 
activities will not be permitted that 
would adversely affect threatened or 
endangered species as required by 30 
CFR 786.19(o). The program 
resubmission should provide for this 
requirement. 

14.94 Wyoming proposes to require 
the assessment of cumulative hydrologic 
impacts (required by 30 CFR 786.19) 
through Rule XXIII 2a(l). However, the 
Wyoming program does not adequate 
show that permit applications provide 
adequate information for this review. 
This deficiency was identified during 
early reviews and Wyoming has 
proposed a correction through a clear 
citation to Rule XXIII in Rule II 3(b)(10). 
EPA commented on this deficiency. 
Wyoming’s proposed provisions appear 
to meet the Federal requirements. 

14.95 Another comment was 
addressed to the phrase, “prevent 
material damage to the hydrologic 
balance outside the permit area,” which 
appears in W.S. 35-11-401 (j)(iii) 
regarding information required in a 


permit application. The wording as it 
stands, according to the commenter, 
could be interpreted to place an 
impossible burden upon mining 
operators since in all but very unique 
situations it would be impossible to 
prevent all impact to the hydrologic 
balance outside the permit area. The 
commenter suggested that the proposed 
amendment be revised to read, ‘The 
proposed operation has been designed 
to minimize the disturbances to the 
prevailing hydrologic balance outside 
the permit area." 

In response, Section 510(b)(3) of the 
SMCRA and 30 CFR 786.19(c) require 
the regulatory authority to find the 
proposed operation “designed to prevent 
material damage to hydrologic balance 
outside the permit area.” Wyoming Rule 
XXIII 2a(l) would provide guidance to 
protect the effects of the proposed 
operations on ground and surface water 
quality and quantity. In addition, Rule I 
2(4) defines “material damage to the 
hydrologic balance” to mean “a long 
term or permanent adverse change to 
the hydrologic regime.” These 
provisions, therefore, appear to be 
consistent withe Federal requirements. 

14.96 Amax Coal Company 
suggested that amendments to W.S. 35- 
11-401 (d) be changed to read that the 
State has 30 days to determine 
completeness of a permit application, 
rather than the 90 days, as proposed. 
The commenter reasons that a 30 day 
completeness review period would 
provide Wyoming with more time for 
substantive review. 

WS 35-11-401(d), as proposed, 
specifies that within two months of 
approval of the State program any 
operator that plans to be in operation 
six months after the approval must have 
submitted a plan (in compliance with 
the approved program). Wyoming 
requires a “completeness” 
determination with 90 days, a notice 
period of four weeks, and then must 
make a decision within 30 days, or 
within 60 days after a final hearing. If a 
plan is complete, the plan will be 
processed in a timely manner. It is also 
unlikely that a completeness review can 
be adequately performed within 30 days, 
considering the workload of the agency. 
Accordingly, Wyoming’s provision 
appears to be reasonable and is not 
inconsistent with the Federal 
requirements. 

14.97 The Wyoming program doe9 
not include a provision equivalent to 
that of 30 CFR 786.19(j) which requires 
operations to be performed under a 
permit to be consistent with other such 
operations anticipated to be performed 
in adjacent areas. The need for this 
provision was discussed with Wyoming 
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officials during meetings held January 2- 
5, 1980, and Wyoming now proposes 
comparable language in Rule XIII la(4). 
See Administrative Record No. WY-99 
and WY-119. 

14.98 Wyoming proposes to address 
the requirement of 30 CFR 786.21 fb) to 
abandon existing structures through 
Rule IV 2k which requires disposal of all 
buildings and structures unless they are 
of beneficial use and if a compliance 
plan cannot be developed (Rule II 3b(2)). 
Clarifying language would be added to 
Rule II b(2). These provisions appear to 
be consistent with the Federal 
requirements. 

14.99 The Department of Energy 
suggests that the State program 
information should explain why the 
license to mine would take longer to 
obtain than the permit to mine. There is 
no requirement under 30 CFR Chapter 
VII for a State program to require a 
license. Therefore, it would not be 
appropriate for the Secretary to require 
an explanation of the license process 
unless it appears inconsistent with the 
requirements of SMCRA, which it does 
not appear to be. 

14.100 30 CFR 786.23 requires that 
notice of permit decisions be given to 
governmental officials in local 
jurisdictions and to persons who filed 
objections or comments. Wyoming Rule 
XIII la(2)(b) does not provide for this 
distribution of notices. This deficiency 
was discussed with Wyoming officials 
at a meeting held January 2 through 5, 
1980, and Wyoming now proposes 
language to correct the deficiency. See 
Administrative Record No. WY-99 and 
WY-119. 

14.101 AMAX Coal Company 
contends that WS 35-ll-401(d) and (e) 
in the proposed amendments to 
Wyoming’s EQA, the State's analogue to 
SMCRA 506(a) regarding the time period 
for permit requirements, is unclear. The 
commenter did not specify how the 
provision is unclear and the provisions 
appear to meet the minimum Federal 
requirements. 

Permit Conditions 

14.102 Wyoming’s proposed 
provisions for permit conditions (Rule 
XIII la(8) and WS 35-11801) are the 
analogues to 30 CFR 786.27 which allow 
right of entry. The rule and statute also 
address the requirements of 30 CFR 

"d6.29 since the operator must conduct 
operations in a manner that prevents 
violation of any other applicable State 
or Federal law and minimizes any 
adverse impact to the environment or 
public health and safety resulting from 
noncompliance, including monitoring. 

I his has been discussed further in 
reference to 30 CFR 840.12. right of entry 


for inspections.) Wyoming has 
submitted proposed revisions to Rule 
XVII1 which further identify those 
persons having right of entry, and 
conditions for rights of entry. 

14.103 EPA stated that the wording 
in both WS 35-11-801 and Rule XIII1 
seem to make Wyoming's provision for 
monitoring and warnings less stringent 
by omitting “accelerated or additional 
“immediate" and “as soon as possible,” 
as stated in 30 CFR 786.29(a). The 
Federal requirements are for permits to 
be issued conditioned on the permittee 
taking “all possible steps” to minimize 
any adverse impact including 
monitoring, compliance measures, and 
warning persons whose health and 
safety is in eminent danger. 

The Wyoming provisions are identical 
to 30 CFR 786.29(a), except for the 
abbreviated phrase, which reads: 
“including monitoring to define the 
nature of the noncompliance and 
warning of any potentially dangerous 
condition” (Rule XIII la(8)(d)). In view 
of other provisions of Wyoming's 
program, which require conducting all 
operations in accordance with the 
approved plan and preventing violation 
of any other applicable law (Rule XIII 
la(9)(a) and (c)), this provision appears 
to include all the requirements of 30 CFR 
786.29(a). The term "all possible steps” 
appears to meet the requirement of 
undertaking the tasks expeditiously. 

14.104 EPA also pointed out that 
there was no apparent provision 
corresponding to 30 CFR 786.29(b) 
relating to water treatment. The Federal 
regulations require the permit to be 
conditioned on the disposal of solids, 
sludge, filter backwash, or pollutants 
removed in the course of treatment or 
control of waters or emissions to the air 
in the manner required by 30 CFR 
Subchapter K, and on preventing 
violation of any other applicable State 
or Federal law. 

Wyoming proposes in Rule XIII 
la(7)(a) to require the operator to 
conduct all operations in accordance 
with the approved mining and 
reclamation plan. Rule IV 3c(2)(g) would 
require analyses of coal processing 
wastes prior to disposal and Rule IV 
3c(3) addresses disposal of acid-forming 
and toxic-forming materials. Rule II 
3a(5)(a)(iii) would require the necessary 
information for an industrial solid waste 
land disposal activity. These examples 
indicate that the Federal requirements of 
30 CFR 786.29(b) would be required by 
Wyoming in any complete and 
approvable permit application to the 
same degree as they are in the Federal 
program since filter backwash and 
solids or sludge would be included in 


the waste disposal activities of the 
mining operations. 

Administrative and Judicial Review of 
Decisions 

14.105 The Environmental Policy 
Institute objects to the omission in the 
Wyoming program of any counterpart to 
SMCRA Section 514(d) which provides 
for temporary relief from a decision on a 
permit application. The Institute points 
out that such temporary relief is 
available under SMCRA Section 514(d) 
not only for permit applicants but also 
for any person with an interest that may 
be adversely affected. The temporary 
relief provisions in SMCRA Section 
514(d) are a required element of a State 
program. Wyoming may presently 
provide such a right under other rules or 
laws. If so. such rules or laws should be 
contained in the next submission. 

14.106 Wyoming does not define the 
terms “successor in interest” or 
“transfer, assignment, or sale of rights” 
which are defined in 30 CFR 788.5. The 
definition of permit transfer in Rule 1 
2(55) appears to be equivalent to the 
federal terms. This is because “permit 
transfer” is defined in Rule I 2(55) as a 
change in ownership or control over the 
right to conduct mining. A successor in 
interest, as identified in 30 CFR 788.19, 
would become involved in a permit 
transfer and would have to apply for a 
permit pursuant to proposed Rule XIII 
lb. Thus, the provisions of 30 CR 788.19 
appear to be satisfied. 

14.107 Wyoming requires annual 
review, via the annual report 
requirements, of outstanding permits 
and thus provides a more stringent 
analogue to 30 CFR 788.11 (permit 
review) through Rule XIV 5a and WS 
35-11-411. These review provisions 
appear to afford authority equivalent to 
that of the Federal regulations. 

14.108 The Public Lands Institute 
stated that Wyoming should make 
permit renewal contingent on the 
operator’s compliance with the 
performance standards and the permit 
term, as in 30 CFR 788.16(a). The 
commenter suggested that the State’s 
analogue to 30 CFR Part 788 be 
strengthened in definitions, public 
notice, public access to all reclamation 
plan data except chemical and physical 
properties of coal seams, criteria for 
approval, right of entry, extent of 
operations and permit conditions. 

Wyoming proposes rules that would 
require that permit renewals be subject 
to all procedural requirements of the 
Wyoming EQA (Rule XIII lb). WS 35- 
ll-405(e) would give the right of 
successive renewal with respect to 
areas within the existing permit area, if 
public notice has been given and if the 
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permit is in compliance with applicable 
laws and regulations. WS 35-ll-406(k) 
(Administrative Record No. WY-99) 
would require the application be denied 
if the operator has been and continues 
to be in violation of the provisions of the 
Act. These would apparently include the 
need for written findings. Wyoming also 
proposes amending WS 35—11—406(b)(iii) 
to require that all parts of the proposed 
operation be conducted in compliance 
with applicable laws and regulations 
which will apply to permit renewals. 

This could prevent issuance of a permit 
if the applicant has been and continues 
to be in violation of the provisions of the 
Wyoming Act. 

Further, the public information 
provisions of the Wyoming program 
appear to be equivalent to those of the 
Federal regulations in making all 
appropriate information available. Thus, 
the Wyoming provisions now appear to 
meet the Federal requirements. 

14.109 In the equivalent State 
requirements for 30 CFR 788.12, 

Wyoming did not, in its official 
submission, completely identify 
parameters to determine what changes 
constitute significant departures from 
the contemplated operations. The 
program now proposes to require, in 
Rule XIV la, contact with the 
department to determine whether a 
revision is required prior to “any change 
in mining or reclamation operations 
from those described in the approved 
permit application.“ However, in Rule 
XIV 2b, significant deviations are 
defined and. in Rule XIV 6a, only 
incidental boundary changes would be 
allowed as permit revisions. Two 
commenters addressed this deficiency in 
the official submission. These provisions 
appear to meet the Federal 
requirements. 

14.110 The requirements of 30 CFR 
788.14 would be reflected in Rule XIII lb 
to the effect that all procedural 
requirements of the Wyoming EQA and 
the regulations apply to permit 
revisions, renewals, and transfers unless 
otherwise provided, and that the 
requirements of WS 35-ll-405(e) must 
be met. Since applications that propose 
significant deviations could not be 
considered a renewal (Rule XIV), the 
requirements of 30 CFR 788.14(a) appear 
to be met. A change is necessary in Rule 
XIV to ensure that only incidental 
boundary revisions are eligible as 
renewals. Wyoming has proposed to 
drop the “s“ from “terms” in Rule XIII lb 
to make clear that the word refers to 
time and not permit terms and 
conditions. The Wyoming program 
needs a provision for incidental 
boundary changes in order to comply 


with the requirements of 30 CFR 788.14 
for permit renewals. 

14.111 The Wyoming program, 
according to EPA, does not state that 
denial of a permit renewal must be 
made on the basis of “written findings 
by the regulatory authority that terms 
and conditions of the existing permit are 
not being met.” This is required by 30 
CFR 788.16(a)(1). 

Wyoming proposed Rule XIII lb to 
require that all procedural requirements 
of the EQA and regulations relating to 
approval or disapproval apply to permit 
renewals, unless otherwise provided. 
These apparently would include the 
need for written findings. 

Finding 15 

The Secretary finds that the Land 
Quality Division has. in part, the 
authority to regulate coal exploration 
consistent with 30 CFR Parts 776 and 815 
(Coal Exploration) and to prohibit coal 
exploration that does not comply with 
30 CFR Parts 776 and 815, and the 
Wyoming program includes provisions 
adequate, in part, to do so. This finding 
is made under 30 CFR 732.15(b)(3). 

The Wyoming Program incorporates 
provisions corresponding to Section 512 
of SMCRA and 30 CFR Parts 776 and 815 
(as related to coal exploration) in 
Wyoming Statute 35-11-402 and 
Wyoming rules Chapters X, XI and XV. 
Part G.l of the first volume of the 
program submission includes a 
discussion of the system for exploration 
license review and approval. 

A discussion of significant issues 
raised in the review of Wyoming’s coal 
exploration provisions follows. 

15.1 EPA states that Wyoming 
regulations do not state that exploration 
“shall be conducted in a manner which 
minimizes disturbance of the prevailing 
hydrologic balance and shall include 
control measures * # * or sedimentation 
ponds * * # ", as is required by 30 CFR 
815.15(j) regarding performance 
standards for exploration. 

Wyoming proposes to add the 
following requirement as Rule XI 5m: 
“Activities shall be conducted to 
minimize disturbance to the prevailing 
hydrologic balance, including, at a 
minimum, sediment control measures or 
sedimentation ponds, which comply 
with Chapter IX. Section 3r(31)(a) and 
Chapter IV, Section 3q.“ This addition 
appears to make the Wyoming provision 
consistent with 30 CFR 815.15(j). 

15.2 Wyoming, in its submission, did 
not provide for adequate revegetation, 
sediment control, or facility removal in 
the case of operations removing 250 tons 
of coal or less. The Federal requirements 
arise through the cross-reference to 30 
CFR Part 815 in 30 CFR 776.11(c) which 


requires seeding to the same seasonal 
variety native to the disturbed area, 
sedimentation ponds, and facility 
removal, respectively in accordance 
with 30 CFR 815.15(f), (j). and (i). 

Wyoming proposes to correct this by 
adding, in Rule XI 5(d) and (n), 
references to Rule IV 3d(l) and (2) and 
Rule IV 3a. 3e, and 3g for revegetation 
and facility removal. This revised 
language appears acceptable. 

15.3 Wyoming does not identify the 
scale of the required map (1:24.000) as 
does 30 CFR 776.11(b)(3). However, the 
equivalent requirements of 30 CFR Part 
815 are contained in Rule II 5 and thus 
satisfy 30 CFR 776.11(c), in terms of 
controlling operations which 
substantially disturb the natural land 
surface. These provisions for 
exploration appear to be equivalent to 
the corresponding provisions of the 
Federal rules. 

15.4 The Powder River Basin 
Resources Commission stated that 
Wyoming did not provide adequately for 
notice of review of coal exploration 
applications, as required by 30 CFR 

776.12(b). The exploration notice of the 
Wyoming program is to be posted at the 
regional office of the Land Quality 
Division. Comments may be filed and 
are not limited to those persons with an 
interest which is or may be adversely 
affected as they are in 30 CFR 776.14(b). 
Thus, the Wyoming provisions appear to 
provide notification consistent with the 
Federal requirements. 

15.5 Wyoming’s requirements (Rule 1 
1(99)) for availability of information to 
the public use the term “trade secret.” 
While this differs from the Federal 
definition of confidential information in 
30 CFR 776.17(b), it appears to be 
equivalent. Wyoming has the 
appropriate constraints on the use of 
confidentiality in Rule XI 3. 

15.6 Wyoming’s proposes to add 
Rule XI 5n which would require the 
removal of equipment and facilities for 
all exploration which substantially 
disturbs the natural land surface or, 
whenever else necessary for the 
protection of the hydrologic balance. 
Further. Wyoming has proposed to add 
Rule XI 5m to require that operations be 
conducted to minimize disturbance to 
the prevailing hydrologic balance. The 
requirements of 30 CFR 815.15c(3)(ii), (0. 
and (j) would appear to be satisfied. 

15.7 The Heritage Conservation and 
Recreation Service (HCRS) requested 
that the program contain the criteria 
which will be used to consider adverse 
effects on historic, archaeological, and 
cultural features as well as guidelines 
for protection of these resources for 
applications for approval to conduct 
exploration activities. 
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The Federal regulations do not require 
that the program contain either the 
criteria or guidelines to meet 
requirements for approval. As discussed 
in finding 14, the Advisory Council on 
Historic Preservation submitted 
suggested criteria and procedures which 
are being sent to the State for its 
consideration. 

15.8 The HCRS asked that the 
program indicate how studies to identify 
historic, archaeological, or cultural 
resources will be funded and what steps 
will be taken if cultural resources will 

be affected by exploration activities 
greater than 250 tons. 

Applicants for approval to conduct 
coal exploration activities are 
responsible for funding acquisition of 
the information. Rule XI states that 
approval to conduct coal exploration 
activities will be based on protection of 
historic, archaeological, or cultural 
resources. 

15.9 The proposed Wyoming 
definition of “coal exploration," Rule I 
(9). appears to be inconsistent with the 
corresponding Federal definition in 30 
CFR 701.5. The Federal definition 
expressly includes "mapping" and 
“geophysical" surveys in the category of 
field gathering techniques which are 
classified as exploration activity. In 
Wyoming’s proposed definition I (9)(a), 
however, these two techniques appear 
to have been omitted from the list of 
exploration activities. Furthermore, 
proposed definition I (9)(b) suggests that 
environmental data gathering will not be 
considered to be exploration activity 
unless it substantially disturbs the 
natural land surface. The Federal 
definition does not contain such a 
requirement. Rule I (9)(b) of the 
proposed Wyoming definitions therefore 
appears to unacceptably narrow the 
circumstances under which 
environmental data gathering will be 
considered to be coal exploration 
activity. 

It is essential that the State definition 
of coal exploration" accurately reflect 
Federal standards. All coal exploration 
activities must conform to the 
requirements of 30 CFR 776. Exploration 
activity which will result in the removal 
of more than 250 tons of coal must be 
approved in writing under 30 CFR 
776.12-14. Similarly, 30 CFR 776.11 
requires that written notice be filed by 
any person who intends to conduct 
exploration activity which will result in 
the removal of less than 250 tons of coal, 
hither notification or prior approval is 
necessary for all exploration, whether or 
not there is a substantial environmental 
disturbance. Part 776.15 of the Federal 
regulations imposes the additional 
requirement that all coal exploration 


activity which will substantially disturb 
the natural land, no matter how many 
tons are removed, be conducted in 
accordance with performance standards 
specified under 30 CFR 776 and 815, and 
any other specific conditions imposed 
by the regulatory authority. This 
extensive regulatory scheme will be 
effective only if a comprehensive and 
accurate definition of "coal exploration" 
is adopted in the individual State 
programs. 

15.10 According to EPA, Wyoming 
modifies the Federal requirement in 30 
CFR 776.11(b)(6) to submit a description 
of practices proposed to be followed to 
protect the environment from the 
adverse impact of exploration by the 
phrase "where the operation will 
substantially disturb the natural land 
surface." Wyoming proposes in Rule XI 
lb(6) to specify a "description of 
methods and practices proposed to 
protect the environment, including those 
necessary to comply with Section 5 of 
this Chapter, where the operations will 
substantially disturb the natural land 
surface." Rule XI 5 applies only to 
operations which "substantially disturb 
the natural land surface or which 
remove more than 250 tons of 
coal * * V' The modifying phrase is 
interpreted merely to highlight the fact 
that the requirements of Rule XII 5 only 
apply in cases of substantial 
disturbance. This would be greatly 
clarified by deletion of the comma in 
this section of the Wyoming rule. The 
language appears to meet the Federal 
requirements. 

Finding 16 

The Secretary finds that the Land 
Quality Division has the authority under 
Wyoming laws and the Wyoming 
program includes provisions to require 
that persons extracting coal incidental 
to government financed construction 
maintain information on site consistent, 
in part, with 30 CFR Part 707. This 
finding is made under 30 CFR 
732.15(b)(4). 

Provisions corresponding to 30 CFR 
707 (exemptions for coal extraction 
incidental to government-financed 
highway and other construction) are 
found in Wyoming statute W.S. 35-11- 
401 and Wyoming regulation Chapter I. 

While there is no specific reference to 
this requirement in the discussion of 
individual systems, the Secretary finds 
that he is able to evaluate this provision 
on the basis of regulations and statutes 
in the program. 

Only one significant issue was raised 
in the review of Wyoming’s provisions 
relating to government-financed 
construction. Section 528(3) of SMCRA 
exempts certain government-financed 


construction projects from the coverage 
of the Act. 30 CFTR Part 707 defines the 
appropriate terms and requires that the 
operator of the project maintain on the 
site of the extraction operation the 
written exemption as well as certain 
descriptive details of the project relating 
to location, nature, and financing. The 
proposed Wyoming statute (WS-11- 
401(f)) allows for these types of 
exemptions. The Wyoming regulations 
essentially mirror the Federal regulatory 
requirements with one minor exception. 
Wyoming does not explicitly state that 
the information required to be 
maintained on the site must also be 
available for inspection, as does 30 CFR 
707.12. However, it appears from 
Wyoming law and the regulation cited 
above that the Land Quality Division 
could demand proof of exemption and 
close the operation if the proof is not 
supplied. This should be confirmed in 
Wyoming’s resubmission. 

Finding 17 

The Secretary finds that the Land 
Quality Division has the authority and 
the Wyoming program includes 
provisions to enter, inspect, and monitor 
all coal exploration and surface coal 
mining and reclamation operations on 
non-Indian and non-Federal land within 
Wyoming consistent, in part, with the 
requirements of Section 517 of SMCRA 
(inspections and monitoring) and 30 CFR 
Chapter VII, Subchapter L (inspection 
and enforcement). This finding is made 
under 30 CFR 732.15(b)(5). 

Provisions corresponding to Section 
517 of SMCRA and Subchapter L of 30 
CFR Chapter VII for inspection and 
monitoring of operations are found in 
Wyoming statute 35-11-109, 431, 437, 701 
and 1101 and Wyoming regulations 
Chapters IV and XVII. Volume 1, Part 
C.4, of the program submission contains 
a description of the inspection program 
to be carried out by the Land Quality 
Division. 

Discussion of significant issues raised 
in the review of Wyoming’s provisions 
for inspection and monitoring follows. 

17.1 The National Wildlife 
Federation raises the concern that use of 
the term "investigation" does not 
necessarily include an "inspection." 
Wyoming’s Rule XVIII states that the 
director’s designated representative 
shall inspect. This rule appears to insure 
that inspections will be conducted. 

17.2 AMAX Coal Company is 
concerned that the requirement that 
inspectors have access to an operator’s 
records at any reasonable time is too 
much of a hardship on operators. The 
Secretary cannot agree. That inspectors 
must have access to operator’s records 
and "at any reasonable time" gives 
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operators adequate safeguards while 
assuring that the requirements of the 
regulatory program can be enforced. 

17.3 The Public Lands Institute 
comments that the Wyoming submission 
omits the requirement for no less than 
one partial inspection per month and 
one complete inspection per quarter. 
Wyoming proposes Rule XVIII to require 
a partial inspection every month and a 
complete inspection every quarter. This 
requirement is more stringent than the 
Federal requirement which calls for an 
average of one partial inspection per 
month and an average of one complete 
inspection per quarter. Hence, the 
Wyoming Rule would appear to be 
consistent with the Federal requirement 
of 30CFR 840.11. 

17.4 The Public Lands Institute 
raised the question of whether Wyoming 
inspectors will conduct field 
enforcement and will take an 
enforcement action for all violations 
observed. Proposed W.S. 35-ll-437(a) 
requires the issuance of a cessation 
order covering that portion of the 
operation relevant to the violation. 
Proposed W.S. 35-ll-437(b) requires the 
issuance of a notice for abatement for 
any violation of the Act, regulations or 
permit conditions. Both sections of the 
Wyoming statute authorize the director 
or his authorized representative to issue 
such notice or order. An explanation, 
perhaps in the narrative segment of the 
program, is needed to clarify Wyoming’s 
provision that inspectors will conduct 
field enforcement, and will pursue 
enforcement actions for all violations 
observed. 

17.5 The Public Lands Institute 
commented on whether the Wyoming 
Rule XVII la provisions for inspection 
without prior notice is compromised by 
the additional provision “except as the 
representative deems necessary.” The 
Institute stated that Wyoming’s 
legislative requirements do not contain a 
provision that inspections be 
unannounced. The Powder River Basin 
Resources Council and the U.S. 
Environmental Protection Agency stated 
that the phrase, “except as the 
representative deems necessary,” 
should be deleted because the inspector 
should not have the discretion to inform 
the operator of an imminent inspection. 

Although the provision for 
unannounced inspections, as required in 
30 CFR 840.11(d)(2), does not appear in 
Wyoming’s legislation, it appears in the 
regulations. The requirement of the 
Wyoming regulation is that all 
inspections be unannounced. Only in 
special circumstances, such as on-site 
meetings and the once-annual 
inspection when all applicable records 
are made available, will the inspector 


give notice to the person being inspected 
of an impending inspection. On the basis 
of this understanding, this addition 
appears to be acceptable. 

17.6 EPA noted that Wyoming 
legislation omits the “without a search 
warrant** provision of 30 CFR 840.12(a) 
and (b). While the Wyoming proposed 
statute and regulations do not contain a 
“no search warrant” provision, such a 
provision is made a condition of every 
permit. Furthermore, Wyoming 
inspectors have inspected and do 
inspect without a search warrant. (See 
minutes on January 2-5,1980, meeting, 
Administrative Record No. WY-99.) On 
this basis, this omission appears to be 
acceptable. 

17.7 Wyoming’s regulations omit the 
provision that inspections be made on 
an irregular basis including operations 
which operate nights, weekends or 
holidays as required by 30 CFR 
840.11(d)(1). 

This omission makes the Wyoming 
Rule XVII1 inconsistent with 30 CFR 
840.11(d)(1). This inconsistency could be 
corrected in a discussion of irregular 
inspections in the narrative description 
submitted under 30 CFR 731.14(g)(4), 
which may be amended as part of 
Wyoming’s resubmission. 

17.8 Wyoming regulations omit a 
provision requiring inspectors to “collect 
evidence of any violation observed” as 
required by 30 CFR 840.11(a) and (b). 
This issue, which was raised by the 
Public Lands Institute, is subsumed by 
the greater issue of complete 
enforcement which the State program 
appears to adequately provide. Since 
Wyoming's program contains proposed 
statutes and regulations that provide for 
complete enforcement, the issue of the 
omission of a separate provision for 
collecting evidence of any violation will 
probably be deemed insignificant once 
all of the proposed rules and statutory 
amendments are adopted. 

17.9 The reporting requirements of 
517(b)(2) of SMCRA will be met by 
Wyoming's annual report requirement in 
W.S. 35-11-411. The Wyoming 
performance standards in Rule IV will 
establish specific monitoring 
requirements which must be met by the 
applicant prior to permit approval. 

These State monitoring requirements, if 
enacted, will apparently satisfy the 
Federal monitoring requirements in 
Section 517(b)(2) of the Act. 

17.10 The Bureau of Indian Affairs 
recommends that it be clearly stated in 
the program that State inspectors have 
no enforcement or regulatory authority 
on Indian lands. Under 30 CFR 
Subchapter C, the scope of State 
programs is restricted to non-Federal 
and non-Indian lands. Presently, the 


Secretary is responsible for inspection 
and enforcement activities over surface 
coal mining operations on Indian lands. 
This activity will continue until such 
time as the Secretary proposes 
legislation to the Congress and develops 
appropriate rules designed to allow 
Indian tribes to elect to assume full 
regulatory authority over the 
administration and enforcement of 
regulations of surface mining of coal on 
Indian lands. Therefore, additional 
language regarding Indian lands in the 
Wyoming program is not necessary. 

Finding 18 

The Secretary finds that the Land 
Quality Division has the authority under 
Wyoming laws and the Wyoming 
program includes provisions to 
implement, administer, and enforce a 
system of performance bonds and 
liability insurance, or other equivalent 
guarantees consistent, in part, with 30 
CFR Chapter VII, Subchapter J 
(performance bonds). This finding is 
made under 30 CFR 732.15(b)(6). 

Provisions corresponding to Sections 
509 and 519 of SMCRA (performance 
bonds and insurance) and to Subchapter 
J of 30 CFR Chapter VII are incorporated 
in Wyoming statute 35-11-406, 410, 411, 
417, 418, 421 and 424. Volume 1, Part G.3, 
of the program submission contains a 
narrative describing the reclamation 
performance bond and liability 
insurance requirements for the State. 

Discussion of significant issues raised 
in the review of Wyoming’s bonding and 
insurance provisions follows. 

18.1 The Wyoming program equates 
the terms “performance bond” with 
“surety bond” and the terms “deposit” 
with “collateral bond” in Rule XVI. 
which is the State equivalent to 30 CFR 
800.5. The Federal term “collateral 
bond,” however, is used in the context 
of secured transactions. The remainder 
of the terms are defined in a similar 
manner to the Federal definitions. The 
State definition of “self-bond," however, 
does not directly specify the granting of 
a security interest in real or personal 
property to the regulatory authority. 

This latter requirement would be 
changed by a proposed Federal rule 
change being considered by OSM. If the 
Federal rule is changed before the 
Secretary’s decision on Wyoming’s 
anticipated resubmission, as proposed, 
the Wyoming provisions probably 
would be acceptable. 

18.2 In order to make the State 
requirements consistent with 30 CFR 
800.11, Wyoming proposes to add 
language to Rule XIII 2a(l) requiring the 
bond amount to cover any additional 
amount of land which may reasonably 
be expected to be affected, prior to filing 
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a renewal bond. The addition would 
eliminate the possible 30 day delay 
between expiration of the reporting year 
and review of the annual report. If 
promulgated, this proposed rule will 
apparently be consistent with 30 CFR 
800.11. 

18.3 Wyoming does not provide an 
analogue to 30 CFR 805.13 concerning 
period of liability because all of this 
material is contained in the performance 
standards. This appears to be 
acceptable. 

18.4 Wyoming provides for a 
minimum bond of $10,000 in W.S. 35-11- 
417(c) in accordance with 30 CFR 805.11, 
determination of bond amount. The 
minimum revegetation bond period is 
established through Rule IV 3d(6) as 10 
years (since areas with greater than 26 
inches of precipitation are not expected 
to occur in Wyoming’s coal resource 
areas). With respect to the requirements 
of 30 CFR 805.14(a), which allows the 
permittee an opportunity for an informal 
conference on a bond adjustment, 
Wyoming allows anyone to File 
comments or objections under Rule XVI 
3a and to request an informal 
conference. A request for release of all 
or part of a bond is to be published 
pursuant to Rule XVI 2b. 

These Wyoming provisions appear to 
be consistent with 30 CFR Part 805. 

18.5 The Wyoming program contains 
provisions analogous to 30 CFR 806.11 
for the form of the performance bond. 
Wyoming Rule XII 2, regarding self¬ 
bonding, does not specifically require 
that the self-bond give the State the right 
to immediately attach property upon 
bond forfeiture. Additionally, the 
Wyoming Rule XII 2(b) gives the 
administrator the discretion to require 
proof of a mortgagor’s possession and 
title to unencumbered real property, 
whereas no such discretion exists in 30 
CFR 806.11(b)(4)(iii). Wyoming also has 
no requirement in Rule XII 2(c)(7) that 
the brief chronological history of 
business operations include such 
operations conducted within the last 10 
years as in 30 CFR 806.11(b)(5)(iv). 

These provisions do not appear to be 
consistent with the Federal 
requirements and Wyoming should 
provide additional clarification in its 
resubmission. 

18.6 Wyoming does not expressly 
require the operator to submit a 
statement listing any notices issued by 
the Security and Exchange Commission 
or listing proceedings alleging a failure 
to comply with any public disclosure or 
reporting requirements under the 
federal securities laws. Rule XII 3b, 
however, authorizes the administrator to 
examine the affairs of the operator if 
there is reason to suspect the operator’s 


financial condition, continuous 
operation, operational nature, or 
compliance with the Act or rules. 
Further, the language of 30 CFR 
806.11(b)(5)(vii) has been added as 
proposed Rule XII 2a(10). While 
Wyoming does not list the parties 
required to sign an indemnity agreement 
(30 CFR 806.11(b)(6)), Rule XII 5 requires 
that all such parties certify that they 
have the right and power to sign. These 
provisions appear to be consistent with 
the Federal requirements so long as 
Wyoming will use its full authority to 
require information required under 30 
CFR Subchapter J. 

18.7 W.S. 35-ll-417(a) states that 
the purpose of any bond is to insure that 
the operator faithfully complies with the 
Act, rules and permit conditions. This 
statement meets the requirements of 30 
CFR 806.12(c). Wyoming does not allow 
an operator to self-bond solely on the 
basis of a letter of credit. 

Letters of credit are used only as 
evidence of financial responsibility 
(Rule XII 2(a)(8)(e)). Wyoming does not 
provide an equivalent to 30 CFR 
806.12(f) or (g) regarding collateral 
bonds and letters of credit. W.S. 35-11- 
418, however, does permit Federally 
insured certificates of deposit, cash or 
government securities in lieu of a bond. 
This difference appears to be consistent 
with 30 CFR 806.12 (f) and (g). Under 
Rule XII 11a, Wyoming allows 
substitution of self-bonds for other 
bonds as is allowed in 30 CFR 806,12. 
Wyoming’s program appears to provide 
requirements consistent with 30 CFR 
806.14 in W.S. 35-ll-406(a)(xiii) and 
Rule VIII 2 (b) and (c). 

18.8 In its initial submission under 
Rule XVI 4, Wyoming required 
inspection of permit areas for bond 
release within 60 days of receipt of the 
application for bond release, weather 
permitting. Wyoming Rule XVI 4a, as 
now proposed, requires the inspection 
within 60 days, "conditions permitting." 
The intent of this revision is to assure 
that there is an opportunity for a 
meaningful site inspection. (See 
Administrative Record No. WY-99.) 

This appears acceptable. 

18.9 Wyoming has proposed to 
modify Rule XVI 2b(8) to require that 
requests for a hearing or conference be 
advertised, consistent with the 
requirements of 30 CFR 807.11(e). That 
change should also take into account the 
district court ruling that § 807.11(e) must 
include a procedure for citizen access to 
the mine site. 

18.10 Wyoming's initial provisions 
did not implement 30 CFR 807.12(d) for 
residential and industrial postmining 
land uses. Therefore, proposed Rule XVI 
6a(3) has been added to require a bond 


to be held until all operations are 
successfully completed. If promulgated, 
this draft rule appears to meet the 
requirements of 30 CFR 807.12. 

18.11 Wyoming’s bond release 
criteria provide less release for the first 
two phases of such release (50 percent 
compared to the Federal 60 percent at 
phase I, and 75 percent compared to the 
Federal 80 percent at phase II). The 
State provision, Rule XVI 6, is therefore 
more stringent than the Federal 
requirements for 30 CFR 807.12(b). 
Wyoming also incorporates a reference 
area into the equivalent prime farmland 
requirements of Rule XVI 6b(ii) which 
appears to be consistent with 30 CFR 
807.12(e)(2)(iii). 

18.12 Wyoming has no provision 
analogous to 30 CFR 808.11 regarding 
bond forfeiture. Instead, Wyoming 
requires a bond to be posted under W.S, 
35—11—401(d)(vii), denies permits if the 
bond cannot be posted (W.S. 35-11- 
406(h)(ix)), and requires that the bond 
amount cover the estimated cost of 
reclamation. However, W.S. 35-11- 
421(a) states that if the director 
determines that a bond should be 
forfeited, he shall make a formal request 
of the Attorney General to begin such 
proceedings. These Wyoming provisions 
appear to be consistent with the Federal 
program requirements. 

18.13 Under W.S. 35-11-421, 
Wyoming extends bond liability to the 
entire permit area and all costs of final 
reclamation as in 30 CFR 802.12, since 
the bond must cover reclamation 
operations. In the Wyoming program, 
the Attorney General institutes bond 
forfeiture proceedings on behalf of the 
regulatory authority (W.S. 35-11-421(b)). 
Wyoming’s provisions require the 
director to determine forfeiture based 
upon "any violation of this act" (W.S. 
35-11-421). Wyoming's provisions 
appear to be consistent with 30 CFR 
808.13. 

18.14 Wyoming does not address 
deposit of forfeiture amounts in interest 
bearing escrow accounts in W.S. 35-11- 
424, but requires the funds to be 
deposited with the State treasurer in the 
general fund. This appears acceptable if 
Wyoming can assure the Secretary, in 
its resubmission, that the funds forfeited 
will be available for reclamation. While 
30 CFR 808.14(a) requires a 
determination of the amount of bond to 
be forfeited on the basis of estimated 
reclamation costs. Wyoming authorizes 
forfeiture proceedings for the entire 
bond. Furthermore, the State Attorney 
General must bring suit to recover costs 
if the forfeited bond is inadequate under 
W.S. 35-11-422. Therefore, no 
determination of the amount to be 
forfeited is necessary, and the State 
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provision appears to be consistent with 
the Federal requirement. 

18.15 The National Park Service 
(NPS) was concerned that bond amount 
in Wyoming is set by the administrator 
and based on the operator’s cost 
estimates and asked for the opportunity 
to review bonding procedures and 
amounts. The NPS is provided the 
opportunity to participate in every 
proceeding on permit applications, and 
to voice its concerns with proposed 
bond amounts and procedures at that 
time, in the context of each application 
decision. 

Finding 19 

The Secretary finds that the Land 
Quality Division has the authority and 
the Wyoming program provides for civil 
and criminal sanctions for violations of 
Wyoming law, regulations and 
conditions of permits and exploration 
approvals including civil and criminal 
penalties, in part consistent with Section 
518 of SMCRA (penalties) including the 
same or similar procedural 
requirements. This finding is made 
under 30 CFR 732.15(b)(7). 

Provisions corresponding to Section 
518 of SMCRA and to 30 CFR 845 are 
incorporated in Wyoming statute W.S. 
9-2-505 and 38-11-901 and Wyoming 
rule XVII. Part G.5 of Volume 1 of the 
Wyoming program submission contains 
a description of the methods and 
procedures by which the State will 
enforce the administrative, civil and 
criminal sanctions of State laws and 
regulations. 

In the discussions below, reference is 
made to a February 5,1980. telephone 
call among employees of OSM and the 
State of Wyoming (Administrative 
Record No. WY-134). The information 
obtained in this call is not part of the 
basis of the Secretary’s decision, and 
relates solely to portions of the program 
being disapproved. Accordingly, the 
public will have adequate opportunity to 
comment on this material after 
Wyoming’s resubmission is received. 

Discussion of significant issues raised 
in the review of Wyoming’s civil and 
criminal sanctions provisions follows. 

19.1 Peabody Coal Company stated 
that the unavailability of equipment, 
strikes, adverse weather conditions, etc., 
should be considered by Wyoming in 
the assessment of civil penalties. 

Factors such as unavailability of 
equipment, strikes, adverse weather 
conditions, etc., are not required to be 
considered by the State since these 
factors are not considered in the Federal 
regulations. 

19.2 EPA questions whether the 
State has the authority to assess civil 
penalties after violations have been 


abated as in 30 CFR 843.11(f) of the 
Federal program. W.S. 35-ll-901(q), as 
proposed, indicates that any violator is 
liable for a civil penalty. SMCRA 
Section 518(a) makes the assessment of 
civil penalty discretionary in each case. 
Wyoming proposed Rule XVII 2(b) also 
states that all cessation orders remain in 
effect until the violation has been 
abated, or until the cessation order has 
been vacated, modified or terminated by 
the designated representative, 
administrator, director or council. Based 
on the wording of Wyoming’s proposed 
statutes, regulations and practices, it 
appears that the State can and will 
assess civil penalties after the notice or 
order has been abated. 

19.3 The State submitted materials 
to OSM on January 17,1980, which 
constitute the draft of a “State window” 
proposal on the civil penalty system. 
(Administrative Record No. WY-118.) 
The Secretary’s staff has not fully 
reviewed this material for consistency 
with 30 CFR Part 845 and may need to 
request further amplification. The 
district court has remanded 30 CFR 
732.15(b)(7) and 840.13(a) to the extent 
that these sections required a State to 
establish a point system for assessing 
penalties. Therefore, this draft proposal 
will have to be evaluated in light of this 
remand and Wyoming may choose to 
alter its proposed civil penalty system 
prior to submission of its revised State 
program to take the district court's 
decision into account. 

19.4 Proposed W.S. 35-ll-901(n), if 
enacted, appears to be consistent with 
SMCRA Section 518(h) regarding the 
circumstances under which the $750/ 
day penalty for failure to abate a 
violation may be stayed if the State 
makes it clear that the Department may 
relieve an operator from the abatement 
requirement only by a granting of 
temporary relief pursuant to draft Rule 
XVII 2(f). 

19.5 The proposed language in W.S. 
35-11-901 (a) is not sufficient to assure 
criminal sanctions against corporate 
officers, directors or agents as required 
by SMCRA Section 518(f) because of the 
inconsistency in the language used to 
describe persons liable for civil and 
criminal sanctions in the State statute. 
The State submission would appear to 
be acceptable if the term "any person" 
is used in W.S. 35-ll-901(a) for both 
criminal and civil violations, and 
Wyoming supplies an opinion from its 
Attorney General that confirms the 
applicability of both civil and criminal 
penalties to corporate officers, directors 
or agents consistent with SMCRA 
Section 518. This was discussed at the 


January 2-5 meetings with Wyoming 
(Administrative Record No. WY-99). 

19.6 While the right to a conference 
is given in proposed W. S. 35-ll-901(c), 
the State has specified no time limit for 
the holding of the conference as in 30 
CFR 845.8(b)(1). This raised the question 
of whether there is any time limit for the 
State to schedule and hold a conference 
between the alleged violator and the 
director for the informal disposition of 
any dispute over either the occurrence 
of a violation or the proposed penalty to 
be assessed. The State has represented 
that it will include a 20 day time limit for 
the holding of such conferences in Rule 
III 3. If promulgated, the addition would 
appear to be more stringent than 30 CFR 
845.18(b)(1). 

19.7 The National Wildlife 
Federation states that Wyoming's 
proposed penalty section. Rule XVII 3. 
does not provide for independent review 
of a reduction of fines of greater than 25 
percent. The director, under the 
proposed Wyoming penalty provisions, 
will be responsible for conducting the 
penalty conference. The independent 
Federal review is necessary only 
because the authority to reduce fines 
has been delegated to lower 
organizational levels than the director. 
Thus, the Wyoming regulation appears 
to be acceptable as written, if 
promulgated. 

19.8 The National Wildlife 
Federation suggests that citizens be 
provided the opportunity to submit 
information bearing on the assessment 
of civil penalties. Citizen information is 
not considered in the Federal 
procedures for assessment of civil 
penalties and, therefore, is not required 
in the State s assessment process. 

19.9 The National Wildlife 
Federation was concerned that the State 
program substitutes a bond for the pre¬ 
payment of civil penalties into an 
escrow account. The Secretary finds 
that the State's use of a bond, as 
opposed to placing the amount of the 
contested penalty in escrow, appears to 
provide the same degree of certainty 
that an assessed penalty will eventually 
be paid by a violator if the State 
prevails in a contested action. 

19.10 The National Wildlife 
Federation stated that Wyoming must 
meet the burden of showing how often 
fines, in fact, will be assessed, and how 
high, in fact , these fines will be, under 
the administration of the proposed State 
program. Wyoming has submitted 
information comparing previous fine 
assessments, under the State procedure, 
to the potential fine assessments that 
would have occurred under the Federal 
procedure. (See Administrative Record 
No. WY-118.) This recently submitted 
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material will be evaluated in the context 
of the Wyoming program resubmission. 

In any case, use of the Federal point 
system on penalties is not required. 

Finding 20 

The Secretary finds that the Land 
Quality Division has the authority under 
Wyoming laws, and the Wyoming 
program contains provisions, to issue, 
modify, terminate and enforce notices of 
violation, cessation orders and show- 
cause orders consistent in part with 
Section 521 of SMCRA (enforcement), 
and with 30 CFR Chapter VII. 

Subchapter L (inspection and 
enforcement), including the same or 
similar procedural requirements. This 
finding is made under 30 CFR 
732.15(b)(8). 

Provisions corresponding to Section 
521 of SMCRA and to Subchapter L of 30 
CFR Chapter VII are included in 
Wyoming Statute W.S. 35-11-901 and 
35-11-437 and in Wyoming Rules 
Chapter XVII. Volume 1, Part G.5. of the 
program submission contains a 
description of the methods and 
procedures by which the State will 
enforce the administrative civil and 
criminal sanctions of State laws and 
regulations. Volume 1. Part G.6, of the 
program submission contains a 
discussion of Wyoming’s administrative 
and enforcement procedures for 
performance standards. 

Some of the discussion below relates 
to information presented to the 
Department in a February 5.1980. 
telephone conversation and follow-up 
letter from Ms. Nancy Wood, dated 
February 5. The Secretary is reserving 
judgment on issues discussed in the 
conversation and letter, to enable the 
public to comment on it when Wyoming 
resubmits its program. 

Discussion of significant issues raised 
in the review of Wyoming’s provisions 
for violation notices and orders follows. 

20.1 Peabody Coal Company 
expressed dissatisfaction with the 
Wyoming definition of "significant 
imminent environmental harm to land, 
air. and water resources." The company 
is concerned that the definition is so 
general that the mere act of initial 
topsoil removal can be considered as a 
significant environmental harm, 
requiring the inspectors to post a 
cessation order. This interpretation is 
not a reasonable one. if the topsoil 
removal has been approved in the 
permit. The Wyoming definition is not 
consistent with the definition in 30 CFR 
701.5. This inconsistency i 9 discussed 
under finding 20.18. 

20.2 EPA stated that it does not 
appear that cessation orders can be 
issued immediately. Rule XVII 2(e) 


would require that service of cessation 
orders be made by serving the operator 
either by tendering a copy at the 
operation or by hand to the operator but 
does not state that citations will be 
issued immediately. An explanation is 
needed to clarify Wyoming’s provision 
for immediate issuance of cessation 
orders. 

20.3 The National Wildlife 
Federation questions the meaning of the 
words "expeditiously abate” in Rule 
XVII2 a(2). The proposed amendment to 
W.S. 35-11-437 does not contain the 
words "expeditiously abate." This 
statutory provision in conjunction with 
proposed Rule XVII 2a appears to 
require affimative obligations whenever 
an order or notice is issued and would 
be consistent with the Federal 
requirement. If enacted, W.S. 35-11-437 
would appear to be acceptable as 
written. 

Rule XVII 2(d)(3) would provide that 
the State Director shall revoke the bond 
of a permittee whose permit has been 
revoked if the permittee does not 
complete reclamation on the permit area 
within a time specified by the director. If 
promulgated, this would appear to be 
consistent with SMCRA Section 525(d). 
This wa9 discussed at the meeting 
between DOI and the State on January 
2-5,1980. See Administrative Record 
No. WY-99. The State Director has the 
authority to institute bond forfeiture 
proceedings for any violation of the Act 
including, as in this case, failure to 
reclaim the permitted area. 

20.4 One commenter raised the 
concern that the term "continued" in 
W.S. 35-ll-437(c) may mean that there 
is room for continuation of an 
enforcement action beyond the 90-day 
maximum period. The language in 
proposed W.S. 35-11-437(c). if enacted, 
would probably be acceptable if the 
term "continued" is replaced by the term 
"affirmed." This change will insure that 
the total time for abatement of a 
violation may not be extended beyond 
90 days. 

20.5 The State’s program fails to 
include the statement in SMCRA Section 
521(a)(5) that any notice or order which 
requires cessation of mining shall expire 
within 30 days unless a public hearing is 
held. This omission operates to make 
the Wyoming program more stringent 
than the Federal requirement. 

20.6 EPA and one other commenter 
raised the concern of whether the 
SMCRA-related items in 30 CFR 843.19 
(a) through (g) could be items for 
injunctive relief. These items relate to 
how a civil action may be requested and 
what relief may be requested. The 
Wyoming program submission may be 
acceptable based on an Attorney 


General’s memorandum which describes 
the power of the State Attorney General 
under W.S. 9-2-505 and Big Horn Power 
Co. v. State . 148 P. 1110 (1915). The 
memorandum reveals that the State has 
powers which are broader than those of 
OSM in SMCRA Section 521(c) and 30 
CFR 843.19. See notes of telephone 
conversation between Richard Hall, 
Richard Robinson. Howard Roitman and 
Carl Pavetto of DOI and Nancy Wood of 
the State of Wyoming on February 5, 

1980 (Administrative Record No. WY- 
134). The public is invited to comment 
on this after the Wyoming resubmission 
is received. 

20.7 The proposed Wyoming Rule 
XVII 2(a) and proposed statute W.S. 35- 
11-437 omit the interim steps provision 
of 30 CFR 843.11(c) and 843.12(b). 
Wyoming’s general authority to impose 
affirmative obligations on a coal 
operator in W.S. 35-11-437 and Rule 
XVII 2(a) appear to include any interim 
measures necessary to achieve 
compliance. Thus, interim step 
provisions are seemingly included in the 
abatement power. Failure to perform an 
interim step, therefore, appears to be 
grounds for the issuance of a cessation 
order. 

20.8 One commenter asked that 
there be a guarantee in the statute that a 
hearing promptly be held on cessation 
orders. W.S. 35-ll-437(c)(ii), if enacted, 
regarding formal review of notices for 
abatement and cessation orders is 
acceptable as written because it 
provides for formal review by filing an 
application for a hearing within 30 days 
after receiving notice. This provision 
appears to be consistent with 30 CFR 
843.16. 

20.9 The National Wildlife 
Federation stated that the Federal 
regulations require separate mandatory 
and discretionary approaches to the 
issuance of show-cause orders and that 
these approaches are not adequately 
covered in the Wyoming program. 

The Public Lands Institute commented 
on the omission in W.S. 35-ll-409(c) of 
the definition of how many violations 
constitute a "pattern” resulting in 
suspension or revocation of the 
operator’s permit as in 30 CFR 843.13(a) 
(2) and (3). Wyoming’s draft Rule XVII 
2(b)(2). if promulgated, appears to be 
acceptable in this regard. It states that 
the director shall explain in writing why 
he ha 9 not issued a show cause order for 
violations during three or more 
inspections during any 12-month period. 
The presumption is that if the director 
finds that there are violations of the 
same or related requirements during 
three or more inspections in any 12- 
month period, he will find that a pattern 
of violations exists. See notes of 







20972 


Federal Register / Vol. 45, No. 63 / Monday, March 31, 1980 / Proposed Rules 


telephone conversation of February 5, 
1980 (Administrative Record No. WY- 
134). This information will be 
considered during review of the 
Wyoming program resubmission. 

20.10 Proposed W.S. 35-ll-437(d) 
includes an internal review procedure 
that applies to notices and orders, and 
provides for Departmental review of any 
notice or order that requires cessation of 
mining within 48 hours. This provision, if 
enacted, appears to be acceptable 
because, although it has no Federal 
counterpart in the regulations, it 
constitutes an internal management 
review of certain orders and notices. 

This procedure is comparable to the 
OSM practice of internally reviewing the 
adequacy of orders and notices which 
have been issued. 

W.S. 35-ll-437(d) also provides a 
hearing within 10 days of the director’s 
review of such notice or order, and a 
decision thereon within 48 hours of the 
adjournment of the hearing. Although 
somewhat comparable to the informal 
public hearing provided at 30 CFR 
843.15, the State hearing is both more 
timely and more formal. The State 
hearing, however, is not required to be 
near the minesite like the Federal 
hearing. The Secretary makes no final 
finding on this State provision, because 
it was discussed in telephone 
conversations on February 5.1980 
(Administrative Record No. WY-134). 

20.11 The service provision of 
proposed Rule XVII 2(e), if promulgated, 
and whether it provides for service in 
conformance with 30 CFR 843.14, was 
discussed in a telephone conversation 
on February 5,1980 with Nancy Wood, 
Wyoming; Howard Roitman, OSM 
Region V; and Richard Hall, Richard 
Robinson and Carl Pavetto, OSM 
Headquarters (Administrative Record 
No. WY-134). Rule XVII 2(e) appears to 
be satisfactory when read in 
conjunction with the State. Rules of 
Procedure. This issue will be 
reexamined, however, when Wyoming 
resubmits its program. 

20.12 The Public Lands Institute, 
National Wildlife Federation, and 
Powder River Basin Resources Council 
stated that W.S. 35-11-701 does not 
insure that a violation found during a 
citizen complaint inspection will be 
cited. Proposed W.S. 35-11-437 provides 
that cessation orders and notices of 
abatement shall be issued if the director 
or his designated representative 
observes a violation of the State’s Act. 
rules or any permit condition. This 
provision includes violations observed 
during an inspection based on a citizen 
complaint. Therefore, the proposed 
Wyoming statute, if enacted, would be 
consistent with the Federal requirement 


that an enforcement action be initiated 
in all cases of observed violations. 

20.13 Amax Coal Company, Carter 
Coal Company, and one other 
commenter stated that the Wyoming 
program should not provide for 
inspectors to issue cessation orders in 
the Field. Field issuance of cessation 
orders is required by SMCRA Section 
521 and 30 CFR 843.11. 

20.14 EPA raised the concern that 
omission of specific wording about 
violations of the State's rules may mean 
that a pattern of violations of the State’s 
rules may not be grounds for permit 
revocation. The National Wildlife 
Federation also expressed the concern 
that Wyoming could not enforce its own 
regulations because of this omission. 
Proposed W.S. 35-ll-437(a) and (b) 
specifically include violations of the 
Land Quality Division regulations as the 
basis for issuing notices and orders. If 
enacted, this provision apparently 
would allow for permit revocation or 
suspension based on a pattern of 
violations of the Wyoming rules. 

20.15 Amax Coal Company and 
another commenter raised the concern 
that an operator should be entitled to a 
hearing in a very short period of time 
after receiving a cessation order. 
Proposed W.S. 35-ll-437(d), requiring 
review of a cessation order which 
requires the cessation of mining by the 
director or the administrator within 48 
hours, is one avenue of expedited 
operator relief. The other is to apply for 
temporary relief under proposed Rule 
XVII 2(f). If this statutory change is 
enacted and the rule is promulgated, an 
operator will apparently be provided 
with expedited relief consistent with the 
Federal rules. 

20.16 The National Wildlife 
Federation expressed the concern that 
W.S. 35-11-437 makes the imposition of 
affirmative obligations discretionary 
rather than mandatory in the case of 
cessation orders. Proposed W.S. 35-11- 
437(b) states, "The director or his 
designated authorized representative 
shall issue a notice and impose any 
necessary affirmative obligations." 
Proposed W.S. 35-ll-437(a) states that, 
"The director or his authorized 
representative shall issue a cessation 
order * * * which may impose 
affirmative obligations." Proposed Rule 
XVII 2(a) provides that, "any cessation 
order shall contain: (1) all affirmative 
obligations necessary to completely and 
reasonably expeditiously abate the 
violation or imminent change." The term 
"designated authorized representative" 
is defined in Rule I 2(16) as the 
"administrator, the district engineer, or 
other qualified inspector designated by 
the administrator." Taken together, the 


proposed statute and rule, if enacted, 
appear to be consistent with the Federal 
requirements since, if affirmative 
obligations are necessary, they will be 
included in the cessation order. 

20.17 The National Wildlife 
Federation points out that the Wyoming 
program does not provide for a 
minimum mandatory suspension of a 
permit for at least three days as in 43 
CFR 4.1194. The only reference to 43 
CFR Part 4 in the enforcement sections 
of the Federal program is in 30 CFR 
840.15 which states that, "Each State 
program shall provide for public 
participation in enforcement of the State 
program consistent with 30 CFR Parts 
842, 843 and 845 and 43 CFR Part 4." 
Thus, all provisions of 43 CFR not 
addressing public participation are not 
required to be part of a State program. It 
is not necessary for a State to have 
every procedural rule that is contained 
in the Federal program. Therefore, the 
Wyoming statute and rules appear to be 
consistent with those of the Federal 
program regarding pattern of violations. 

20.18 Wyoming indicated (Part D, 
page 3 of the orange book. 
Administrative Record No. WY-99) that 
it intends to alter its definition of 
"significant, imminent environmental 
harm." The modification would identify 
"environmental harm" as "significant” 
only when three conditions are met: (1) 
The adverse impacts are appreciable; (2) 
the harm was not contemplated in the 
approved permit; and (3) the harm 
cannot be mitigated within a 
"reasonable abatement" period. The 
January 9,1980 version of the 
regulations (Administrative Record No. 
WY-119) did not contain the revised 
"reasonable abatement time" language. 

The proposed provision which states 
that environmental consequences 
anticipated at the permit approval stage 
will not be considered "significant" 
appears to be acceptable. Cessation 
orders should not be issued for adverse 
impacts which were approved by the 
regulatory authority when the permit 
was granted. 

The proposed "reasonable abatement 
time" provision, however, appears to be 
in conflict with the applicable Federal 
definition, which states that 
environmental harm will be deemed 
"significant" it if is "appreciable" and 
"no/ immediately reparable. ’’ 30 CFR 
701.5 (emphasis added). The State may 
not lower the Federal standard by 
declaring that an environmental harm 
becomes "significant" only if it has not 
been eliminated after a "reasonable 
abatement" period. Until the State 
regulations are restructured to include 
this "immediately reparable" provision, 
or a similar effect is achieved through 


* 








Federal Register / Vol. 45. No. 63 / Monday, March 31. 1980 / Proposed Rules 


20973 


other provisions of the program, the 
Wyoming definition of “significant, 
imminent environmental harm” appears 
to be unacceptable. 

20.19 The Powder River Basin 
Resource Council objects to the 
provision in W.S. 35-ll-701(a) which 
allows the administrator to endeavor by 
“conference, conciliation, and 
persuasion" to eliminate the source of 
cause of a violation. Proposed W.S. 35- 
11 —437(g) provides that W.S. 35-11—437 
is controlling over W.S. 35-11-701, and 
W.S. 35-11-437 is consistent with 
SMCRA Section 521 in requiring that all 
violations must be cited. 

Finding 21 

The Secretary finds that the Land 
Quality Division has the authority and 
the Wyoming program contains 
provisions to designate areas as 
unsuitable for surface coal mining 
consistent in part, with 30 CFR Chapter 
VII, Subchapter F (designations of areas 
unsuitable for mining). This finding is 
made under 30 CFR 732.15(b)(9). 

Provisions corresponding to Section 
522 of SMCRA and to Subchapter F of 30 
CFR Chapter VII are included in 
Wyoming statute W.S. 35-11-406 and 
425 and Wyoming Rule XVIII. Volume 1, 
Part G.ll, of the program submission 
describes the system by which petitions 
for designating areas unsuitable for 
surface coal mining will be received and 
processed and the establishment of a 
data base and inventory system. A 
dissussion of significant issues raised in 
the review of Wyoming's provisions for 
unsuitability designations follows. 

21.1 The Wyoming program does not 
contain in the regulations definitions for 
“occupied dwelling," “public building," 
“public park," or “cemetery." These 
words are specifically defined in the 
Federal regulations concerning areas 
where mining is prohibited or limited 
under Section 522(e) of the Act. In 
discussions, the State indicated that the 
terms are commonly used and have 
caused no problems since their law was 
enacted in 1972 (see orange book and 
minutes of January 2-5 meeting, 
Administrative Record No. WY-99). 
Therefore, these definitions need not be 
included in the program. 

The Public Lands Institute drew 
attention to the lack of definitions for 
“valid existing rights," “public roads," 
“surface mining operations" and 
“impact incident to an underground 
mine." “Valid existing rights," “public 
roads," and “surface coal mining 
operations" are defined in proposed 
Rule 1 Z Rule VII makes the 
requirements for surface mining 
applicable to underground mining. 
Therefore, a definition of "impact 


incident to an underground mine" does 
not appear to be necessary. 

21.2 The definition of “fragile lands" 
in Rule XVIII1 includes the word 
“would" instead of “could." This causes 
a substantial change in meaning from 
the Federal definition at 30 CFR 762.5. 
The State has acknowledged that this 
was a typographical error that will be 
corrected. With correction of the error, 
the definition of “fragile lands" appears 
to meet the Federal requirements. 

21.3 The Wyoming program, at 
proposed Rule XVIII 2c, omits the 
Federal requirement in 30 CFR 764.13(c) 
that petitions to terminate designations 
include allegations of fact, with 
supporting evidence not contained in the 
record of the proceeding under which 
the area was designated unsuitable. 

Instead, the cited Wyoming regulation 
requires identification of criteria which 
the petitioner seeks to challenge and 
allegations of fact that support that 
challenge. Two commenters also pointed 
out that Wyoming’s designation 
termination procedures failed to require 
new information not presented in the 
original designation proceeding. 

The intent of 30 CFR 764.13(c) is to 
assure that petitions to terminate 
designations are based on new 
information and are not just a 
reevaluation of the initial designation 
decision. The Wyoming provisions do 
not negate this intent; however, the 
provisions are unclear. Therefore, the 
Wyoming program should be clarified to 
assure that a termination petition is 
judged on new information. 

21.4 The Wyoming program does not 
require that a notice of a petition be 
published in the State Register as is 
required under 30 CFR 764.15(b)(2). This 
requirement is important since State 
agencies and organizations with a 
possible interest may be notified 
through the register. Therefore, 
publication of the notice in the State 
register should be ensured through 
modification of the Wyoming program. 

21.5 The Wyoming program does not 
require that notice of the public hearing 
on a petition be sent to Federal, State, 
and local agencies which may have an 
interest. The program also limits public 
distribution of the notice to only those 
persons with a “property" interest. The 
Federal regulations at 30 CFR 764.17(b) 
require that the notice be sent to 
governmental agencies and to any 
person with an "ownership or other 
interest" (emphasis added). The 
Wyoming program should be revised to 
include notification of those agencies 
and persons. 

21.6 The Wyoming program relies on 
the Administrative Procedures Act for 
the procedures to conduct public 


hearings. That Act provides for use of 
the "contested case procedure" for 
hearings on petitions to designate lands 
unsuitable. This procedure is a quasi¬ 
judicial process in which the petitioner 
is subject to cross examination and 
other judicial requirements. The Federal 
rules require a less formal proceeding. 

The State proposes to delete reference 
to the Administrative Procedures Act for 
the petition hearings. The proposed 
revision appears to assure that 
proceedings on petition hearings will not 
be burdensome for petitioners. 

21.7 Information required in a 
petition to designate lands unsuitable 
under the Wyoming program differs 
from the Federal regulations at 30 CFR 
764.13(b) by requiring the petitioner to 
supply more information. In Rule XVIU 
2b, the Wyoming program regulations 
would require the following items that 
are additional to the Federal 
requirements: the name and address of 
persons contributing to the expense of 
preparing petitions, a precise description 
of the boundary of the area covered by 
the petition, criteria on which the 
petition is based, sources of evidence to 
support allegations of fact, and 
identification of property interests 
known to the petitioner. 

In its draft regulations submitted 
January 9,1980, Wyoming now proposes 
to delete the requirement for information 
on persons contributing to the expense 
of petitions. The State has also agreed 
that a township-range description of the 
area would be adequate. These 
revisions appear to be consistent with 
the Federal requirements. 

The requirement to identify criteria 
appears to be more burdensome to the 
petitioner and thus inconsistent with the 
Federal requirements. The requirement 
to identify known property interests 
would not necessarily be more 
burdensome or inconsistent with the 
Federal requirements so long as it is 
limited to information known to the 
petitioner and does not require research 
on the part of the petitioner. The 
requirement to provide sources of 
evidence does not appear to be 
burdensome or inconsistent with the 
Federal requirement so long as the 
“contested case" procedures, discussed 
above, are not used and the sources 
need not be more than what is readily 
available to the petitioner without 
research. 

The Environmental Policy Institute 
and the Public Lands Institute objected 
to the requirement for information on 
persons contributing to the expense and 
the requirement that the petitioner 
provide a precise description of the 
area. The requirement that a petitioner 
provide sources of evidence was found 
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objectionable by one commenter on the 
grounds that it would make petitions 
vulnerable on a procedural basis. 

The State procedures could be 
considered consistent with the Federal 
requirements, if the program 
resubmission contains adequate 
assurances that the additional 
information is based only on what is 
known or readily available to the 
petitioner. 

21.8 Wyoming proposes, in Rule 
XVI11 2d, to establish “permissive 
contents” of a petition under which the 
petitioner may submit information to be 
included in the detailed statement of 
potential coal resources, demand for 
resources, and impact of the designation 
on the environment, economy, and 
supply of coal. The Powder River Basin 
Resource Council objected to this 
provision on the grounds that the 
information would unnecessarily cause 
argument during review of a contested 
case. The removal of the "contested 
case” procedures discussed above 
would eliminate this concern. Another 
commenter did not find the State 
requirement to prepare the statement. 
The statement is required by Rule XVIII 
4d. 

The Federal regulations at 30 CFR 
764.17(e) place responsibility for 
preparing the statement on the State. 

The Wyoming regulations, in Rule XVIII 
4d. place the responsibility for preparing 
the statement on the Council. 
Furthermore, proposed Rule XVIII 5a 
requires the Council to consider more 
than just that statement in making a 
decision on a petition. In light of those 
considerations and its permissive 
nature, the regulation appears consistent 
with the Federal regulations. 

21.9 The Wyoming program does not 
contain a regulation which requires the 
establishment of a data base and 
inventory system on which to make 
decisions on petitions. The Federal 
regulations at 30 CFR 764.21 require the 
development and use of information in a 
data base and inventory system for 
making decisions on petitions. The State 
has proposed to amend the program to 
show the methods by which a data base 
and inventory system will be developed 
and has received a grant from OSM to 
collect data from various governmental 
agencies for use in the system. Contracts 
with these agencies are part of the 
program submission. (See 
Administrative Record No. WY-3.) In 
addition, Wyoming Rule XVIII 5a(l) 
requires use of information in the data 
base and inventory system for making 
decisions on petitions. 

The Bureau of Mines pointed out that 
the State, in the description of the data 
base and inventory system, indicated 


that it would be difficult to determine 
that reclamation is not technologically 
and economically feasible and that such 
determinations would likely be 
overturned. This comment is a result of 
the State's discussion that a data base 
and inventory system would be of little 
use in making the decision. The Public 
Lands Institute objected to the failure to 
submit a specific regulation on the 
development of a data base and 
inventory system. 

As discussed above, the State has 
agreed to develop a data base and 
inventory system. The Federal 
regulations do not require that the State 
establish regulations on a data base and 
inventory system, only that the State 
have and use such a system. If the 
State's proposed regulations are 
enacted, and revisions discussed above 
are made, it appears that the State's 
development and use of a data base and 
inventory system meet the Federal 
requirements. 

21.10 The Federal regulations at 30 
CFR 764.23 stipulate that data and 
information used in designating certain 
lands unsuitable should be available to 
the public. The State statute at 35-11- 
109(a)(iv) states that "the director is to 
collect information and to disseminate 
to the public such information as is 
deemed reasonable and necessary after 
the proper enforcement of this act." This 
appears to be more restrictive than the 
requirements of the Federal rules and 
could adversely affect opportunity for 
meaningful public participation. 
However, W.S. 9-9-101 and 9-104-102, 
the Administrative Procedures Act, 
provide that information of that type 
will be made available to the public. 
Therefore, the Wyoming program 
appears to meet the Federal 
requirements. 

21.11 One commenter stated that the 
Wyoming regulations in proposed Rule 
XVIII allow for as long as one year 
before a final determination is made on 
a petition. The commenter expressed 
concern that these provisions give a 
tremendous opportunity to people who 
are bent solely upon restraining coal 
mining in any way and asks that a 
preliminary hearing be held within 30 
days to determine whether a petition to 
designate lands unsuitable is frivolous 
and should be thrown out. The one year 
period is consistent with the Federal 
requirements. Moreover, no preliminary 
hearing is required. 

21.12 The National Park Service 
(NPS) requested the opportunity to 
accompany State inspectors on visits to 
coal mines and to review permit 
applications which have potential 
impact on resources of NPS lands. The 
NPS asked for advance notice of such 


inspections and copies of inspection 
reports for these mines. This request can 
be achieved through the State’s public 
participation procedures of Wyoming 
Rule Chapter XVII lb wherein a person, 
who submits a written complaint to the 
regulatory authority, has a right of entry 
to, upon and through the exploration or 
surface coal mining operation. Prior to a 
permit issuing, any person can visit the 
minesite (see proposed rules). This 
comment has been forwarded to the 
State for further action as it deems 
appropriate. No point has been made 
which would be the basis of a 
disapproval of the program. The 
provisions for public participation also 
allow the opportunity for the NPS to 
review permits. 

21.13 The National Park Service 
requested that it be identified in the 
Wyoming program as a source of 
information for archaeological, 
historical, faunal, floral, recreational 
and visual expertise. This comment is 
being provided to the State for its use in 
developing a data base and inventory 
system and for assisting applicants for 
permits. However, absence of explicit 
mention of the National Park Service in 
the program is not deemed a deficiency 
in the Wyoming program. 

21.14 The Public Lands Institute 
noted that there is no requirement that 
exploration operations be reviewed and 
approved only if they do not interfere 
with the values in an unsuitable area. 
This requirement is included in 
proposed Rule XI 4a(3). Once enacted 
the proposed regulations would appear 
to be consistent with the Federal 
requirements. 

21.15 The Fish and Wildlife Service 
stated that the State's definition of 
"person” (in W.S. 35-ll-103(a)) fails to 
include agency, unit or instrumentality 
of Federal government and thereby 
excludes them from many intended 
provisions, including petitioning for 
designating lands unsuitable, or 
commenting on permit applications. The 
Wyoming definition of "person" does 
not exclude Federal agencies since it 
includes "any other legal entity." Any 
agency, unit, or instrumentality of 
Federal government would be a legal 
entity. 

21.16 The National Park Service 
objected to the request for an 
applicant's determination of 
unsuitability, rather than a 
determination based upon input from 
the National Park Service where NPS 
lands are involved. The commenter goes 
on to discuss buffer zones and NPS role 
in defining such areas. This comment 
appears to address two different 
provisions. 
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The first is a requirement that permit 
applicants indicate whether the area to 
be mined is within an area designated 
as unsuitable, under study for 
designation, or where mining is 
prohibited by Section 522(e) of SMCRA. 
This requirement pertains only to the 
location of the proposed mine. It does 
not allow the applicant to make a 
determination on unsuitability except 
with respect to the spatial relationship 
of his operation to areas that have 
already been determined to be 
unsuitable or being considered for 
designation by the regulatory authority, 
or were designated by SMCRA The 
applicant’s information involves no 
judgment, and is readily verifiable. The 
second part of the comment deals with 
buffer zones. Buffer zones would be 
designated unsuitable only in response 
to a petition on which the State 
regulatory authority would make the 
decision. The State s definition of fragile 
lands covers buffer zones and is 
consistent with the definition in 30 CFR 
762.5. NPS will have the same 
opportunity as any other Federal agency 
or member of the public to participate 
with the State in determining whether a 
particular area should be designated 
The State requirements appear 
consistent with 30 CFR Chapter VII. 

21.17 The Fish and Wildlife Service 
encouraged the State to use the same 
criteria for designating lands unsuitable 
as established for the Federal Coal 
Management Program. Wyoming has 
included, in W.S. 35-ll-425(b), the same 
criteria for designating lands unsuitable 
as established in 30 CFR 762.11. This is 
the minimum requirement and there is 
no basis on which to require additional 
criteria. 

21.18 The Heritage Conservation and 
Recreation Service asked that the 
program contain provisions to withhold 
from public disclosure specific locations 
of certain types of resources, such as 
archaeological sites and declining 
species sites, so that those sites are 
protected. The Federal rules upon which 
the Secretary must make his decision at 
this time contain no such requirement. 
The Secretary notes, however, that 
changes to the present Federal 
regulations will be required to comply 
with the Archaeological Resources 
Protection Act of 1979 and that a 
revision to the Wyoming program may 
then be necessary. 

Finding 22 

The Secretary finds that the Land 
Quality Division has the authority under 
Wyoming laws, and the Wyoming 
program contains provisions to provide 
for public participation in the 
development, revision and enforcement 


of Wyoming laws and regulations and 
the Wyoming program consistent, in 
part, with the public participation 
requirements of SMCRA and 30 CFR 
Chapter VII. This finding is made under 
30 CFR 732.15(b)(10). 

Provisions corresponding to public 
participation requirements in SMCRA 
and 30 CFR Chapter VII are included 
throughout Wyoming State statutes and 
rules submitted as part of the program. 
Volume 1. Part G.14, of the program 
submission describes the procedures to 
ensure that adequate public 
participation is provided throughout the 
development and functioning of the 
State program. 

Discussion of significant issues raised 
in the review of Wyoming’s public 
participation provisions follows. 

22.1 The Federal regulations, at 30 
CFR 786.14(a) and (c), require that an 
informal conference on a permit 
application be held in the locality of the 
proposed mining operations and that the 
regulatory authority shall arrange 
access to the proposed mining area for 
the objector. One commenter requested 
that the State provide for informal 
conferences which is a less strict 
provision that the State’s. The Wyoming 
program does not include these 
provisions. 

In a memorandum dated November 1, 

1979. the State Indicated that a citizen 
can make the above requests. The 
memorandum did not indicate that the 
State must comply with the requests. 

The memorandum also contends that 
additional mandatory language is not 
critical in light of new proposed 
language (not provided) that will make 
the holding of an informal conference 
discretionary to the administrator. The 
requirements to hold an informal 
conference in the locale of the proposed 
mine, if requested, and to provide access 
to objectors are mandatory in order for 
the program to be found consistent with 
the Federal regulations. 

22.2 The Wyoming program relies 
upon the Administrative Procedures Act 
for all public participation processes. 
That Act does not provide for public 
participation in the enforcement of 
regulations, standards, reclamation 
plans, or programs established by the 
State. 

By memorandum dated January 15, 

1980, the State has agreed to develop 
provisions for public participation in 
those enforcement activities. If the 
change agreed to by the State were 
incorporated, the Wyoming program 
processes for allowing public 
participation would appear to be 
consistent with Federal requirements. 

22.3 Wyoming's general rulemaking 
procedures, 9-4-103 of the 


Administrative Procedures Act, contain 
no provision for general publication of 
proposed rules but rather requires only 
that a twenty day notice of intended 
action be provided to the Attorney 
General and to members of the public 
who request such notice in advance. 
This, according to the commenter. is less 
stringent than the publication 
requirement of Section 501 of SMCRA. 
The commenter also points out that 
public hearings on proposed rules are 
not mandatory as in Section 501 of 
SMCRA. A hearing is required only if 
requested by at least 25 people, by a 
government entity or by an association, 
and the term "association” is not 
defined, the commenter concludes. The 
State has indicated that its practice was 
to publish a 30-day notice of intented 
action and to hold a public hearing on 
proposed rules. The State has agreed to 
incorporate this practice into its 
proposed rules. If adopted, the proposed 
rule change should make this provision 
consistent with the Federal 
requirements. 

22.4 One commenter questions the 
language in W.S. 35—11—437(c)(ii) of the 
proposed amendments to the 
Environmental Quality Act which gives 
jurisdiction to any person having an 
interest which is or may be adversely 
affected to file a petition for review of a 
cessation order and to request a public 
hearing. Any person wishing to obstruct 
a mine from operating again, according 
to the commenter, can claim that he may 
be adversely affected, file a petition for 
review and demand a public hearing. In 
the meantime, the cessation order 
continues. The provisions of Section 
525(a)(1) of SMCRA will be available to 
the person, according to the commenter, 
and inserting them into the State statute 
is ill-advised and detracts from the 
smooth resolution of the problem. 

Two of the findings which the 
Secretary must make in order to 
approve the State program are a 
function of this public involvement: (1) 
That the program provides for public 
participation in the enforcement of State 
regulations and the State program is 
consistent with public participation 
requirements of the Federal Act and 
regulations (30 CFR 732.15(b) (10)); and 
(2) that the program provides for 
administrative and judicial review of 
State program actions in accordance 
with Sections 525 and 526 of the Federal 
Act (30 CFR 732.15(b)(15)). It would not 
be possible to make either of these 
findings without this provision, and the 
program cannot be found adequate until 
the State’s proposed amendments are 
enacted. 
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22.5 Amax Coal Company and one 
other commenter questioned the 
determination by the director, as 
opposed to the court, of the “aggregate 
amount of all costs and expenses" to be 
assessed against a party in proposed 
W.S. 35—11—437(f), contending that such 
amount should be assessed only by a 
court. Even though the aggregate amount 
is determined by the director, a court 
has final review and determination 
authority. This provision, if enacted, 
appears acceptable as written. 

22.6 Amax Coal Company objected 
to the provision allowing a citizen to 
accompany the inspector on an 
inspection which is a direct result of 
information provided by the citizen. 
Section 517(h) of SMCRA and 30 CFR 
Part 842 clearly give the citizen the right 
to file a complaint and to accompany 
the inspector on the minesite during an 
inspection. A State program must 
contain these provisions (Wyoming’s 
proposed Rule XXVII lb). 

22.7 The Powder River Basin 
Resources Council expressed concern 
that Wyoming proposed Rule XVII 1(b) 
implies that no oral citizen complaints 
will be sufficient to initiate an 
inspection. 30 CFR 842.12 requires that 
all citizen complaints be submitted in 
writing. The Federal regulation allows 
oral complaints only if followed by a 
signed, written statement. The Wyoming 
rule, if promulgated, appears to be 
consistent with the Federal rule. 

22.8 The National Wildlife 
Federation expressed concern that 
Wyoming omitted the requirement for a 
citizen complaint inspection within 
Fifteen days as required under 30 CFR 
842.12(d). Wyoming’s program does not 
contain a provision for prompt citizen 
complaint inspection. The program is 
not consistent with the Federal 
requirement on this point. 

22.9 Wyoming’s analogue to Section 
525 of SMCRA (providing for the award 
of costs and expenses, including 
attorney fees, in all administrative and 
judicial proceedings) is deficient, 
according to one commenter. who stated 
that proposed W.S. 35-ll-437(e) does 
not provide for attorneys fees. If this 
problem is corrected, the commenter 
continued, Wyoming must ensure 
through regulation the award of fees 
consistent with the approach taken in 
the Federal regulations (43 CFR Part 4 
1290). 

This has been discussed with the 
State and the State has drafted a revised 
version of W.S. 35—11—437(f) which 
provides for the award of attorneys fees 
as in Section 525(e) of SMCRA. The 
State has not, however, proposed or 
promulgated any rules which are 
consistent to 43 CFR Part 4 regarding the 


award of attorneys fees. This omission 
may create an inconsistency with the 
Federal requirements. 

22.10 One commenter inquired into 
the tort liability of the operator for 
injuries which are suffered by a private 
citizen while on a minesite inspection 
with an inspector. The commenter asked 
if the State does not assume liability, 
may the operator require the citizen to 
sign a release. 

Proposed W.S. 35-ll-701(a) of the 
Wyoming program identifies the 
operator’s duties towards private 
citizens participating in inspections. 
Wyoming represented that the duty set 
out there reflected ordinary tort law 
principles governing that situation under 
State law. Page 15299 of the Preamble to 
the Permanent Program Regulations 
(March 13,1979) rejects the requirement 
that citizens be required to sign a 
release from damages for any injury 
sustained while accompanying an 
inspector on the inspection. It states, 
"OSM has no objection to a citizen 
signing a release form if he wishes to do 
so, but there is nothing in the Act or the 
legislative history to require a citizen to 
sign a release. However, OSM will insist 
that the citizen follow MSHA safety 
requirements, and OSM regulations 
require that the citizen be under the 
direction, control and supervision of the 
inspector.” 

22.11 Four commenters disputed the 
validity of Wyoming’s assertion that the 
Environmental Quality Act, in is present 
form, and the Administrative Procedure 
Act obviate the need for a citizen suit 
provision comparable to Section 520 of 
SMRA. The State has, in fact, submitted 
a draft statute, W.S. 35-11-902, which 
appears consistent with Section 520 of 
SMCRA. This was discussed in a 
telephone conversion of January 15. 

1980, between Robert Uram of DOI and 
David Freudenthal and Nancy Wood of 
the State of Wyoming. See the proposed 
citizen suit statute attached to January 
16,1980, memorandum regarding the 
telephone conversation. (Administrative 
Record No. WY-113.) W.S. 35-11-902. as 
proposed, if enacted with the changes 
indicated, would appear to be consistent 
with Section 520 of SMCRA. 

22.12 Proposed W.S. 35-11^437(0 
provides for the assessment of expert 
witness fees in a manner similar to 
Section 520(d) of SMCRA. The proposed 
statute includes the phrase "a sum equal 
to the aggregate amount of all costs and 
expenses." This phrase would include 
expert witness fees. If enacted, W.S. 35- 
11—437(f) will likely meet the 
requirements of the Federal statutes for 
assessment of expert witness fees. 

22.13 The State program includes 
provisions for informal review of citizen 


complaints as provided in Section 517(h) 
of SMCRA and 30 CFR 840.15, 842.12, 
and 842.15. Proposed W.S. 35-11-701 (a), 
if enacted, and Rule XVII 1(b) of the 
State's proposed regulations, if 
promulgated, appear to be consistent 
with Section 517(h)(1) of SMCRA and 30 
CFR 840.15, 842.12. and 842.15. The State 
must assure, in its resubmission, that an 
informal review of the adequacy and 
completeness of inspections, as in 
Section 517(h)(2) of SMCRA and 30 CFR 
842.14, will be conducted in the same 
manner as a review of a decision not to 
inspect or enforce pursuant to Rule XV1J 
lb of the proposed State regulations. 
This was discussed at a meeting 
between DOI and the State on January 
2-5,1980 (Administrative Record No. 
WY-99), and during a telephone 
conversation between Richard Hall, 
Richard Robinson. Howard Roitman and 
Carl Pavetto of DOI and Nancy Wood of 
the State of Wyoming on February 5, 
1980 (Administrative Record No. WY- 
134). 

22.14 The Wyoming program does 
not require the regulatory authority to 
include a preamble in each set of new 
regulations (proposed or final). In 
contrast. Federal rules (1 CFR 18.12) 
require Federal agencies to include a 
preamble whenever rules are 
promulgated as proposed or Final. One 
component of the preamble prescribed 
under 1 CFR 18.12 is information 
addressing the agency’s response to 
substantive public comments. A 
commenter suggested that a similar 
provision be incorporated into the 
Wyoming program to assure that public 
comments are given due and sufFicient 
consideration in rulemaking processes. 
Although this suggestion has merit, such 
a procedure is not required of a State 
under any Federal statute or regulation. 
The public participation procedures 
found in the Wyoming Administrative 
Procedures Act and the Wyoming 
Department of Environmental Quality’s 
Rules of Practice and Procedure, 
however, appear to meet the minimum 
Federal requirements. 

22.15 Several commenters stated 
that Wyoming could not omit a 
provision comparable to Section 520(f) 
of SMCRA which provides a cause of 
action for damages due to injuries 
resulting from violations of laws, 
regulations, orders or permit 
requirements of the program. 

Wyoming states in its side-by-side 
analysis that Section 520(f) is merely a 
venue provision for Section 520(a) of 
SMCRA and not be included in the State 
program. That statement is incorrect. 
First, the legislative history of SMCRA 
shows th$t Section 520(0. * * 
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establishes a right of action for injuries 
resulting from an operator’s violation of 
any rule, regulation, or order or permit 
issued under * * • (SMCRAJ.” H.R. 
Report No. 493. 95th Cong., 1st Sess. 110 
(1977). (Emphasis added.) Second, venue 
for Section 520(a) is set forth in 520(c). 
Section 520(f) was not in the House 
version of SMCRA; it was added by the 
Senate and agreed to by the House in 
the Conference Committee. As 520(f) 
wa 9 not even in the original House bill 
it is clear that what became 520(c) of 
SMCRA was the pertinent venue 
provision for Section 520(a). Finally, 
Section 520(f) could not possibly be a 
venue provision for 520(a). The only 
kind of relief that can be granted under 
520(a) is injunctive or enforcement 
relief, commonly referred to as relief in 
the nature of equity. Section 520(f), on 
the other hand, addresses the method 
for obtaining an award of monetary 
damages. Damages, unlike injunctive 
relief, are matters of law and not of 
equity. It is very unlikely that Congress 
would provide venue for actions in 
equity by using language which could 
only be applicable to actions in law. 
Therefore, the commenters are correct 
that a provision for damages 
comparable to Section 520(f) must be 
included in the State program. 

22.16 The Public Lands Institute 
contends that Wyoming does not 
provide citizen participation in 
administrative adjudication (contested 
cases) to the same degree as does the 
Federal Act and Regulations (SMCRA 
503(a)(7) and 30 CFR 840.15). The State’s 
Administrative Procedures Act, 
according to the commented does not 
provide the necessary standards for 
citizen intervention. Wyoming’s 
provisions on intervention are found in 
Chapter II of the Proposed Department 
Rules of Practice and Procedure, Section 
7, as well as Rule 2 of the Wyoming 
Rules of Civil Procedure, incorporated 
by Section 14 of the same Chapter. It 
appears that the right of intervention 
may not be as broad as under the 
Federal regulations. Wyoming should, in 
Its resubmission, provide further 
clarification. 

22.17 The Secretary believes that 
Wyoming has adequately provided for 
public participation in the development 
and revision of State regulations and the 
State program. Wyoming has gone 
beyond ensuring public access to the 
legislative process and administrative 
rulemaking to specifically solicit 
comments on the State program from 
industry, the environmental community 
and legislative leaders. The State has 
indicated its intent, in Vol. 1, Part G.14, 
of its submission (Administrative 


Record WY-99) to follow up on the 
comments received by sending copies of 
the proposed statutory and rulemaking 
changes to the same set of interested 
parties. While most of the interests 
served by a public participation process 
are satisfied by the Wyoming 
Administrative Procedure Act and the 
Department’s Rules of Practice, the 
legislative process is also an important 
aspect of public participation. Through 
all of these methods, then, Wyoming has 
provided for adequate public 
participation in the development and 
revision of the State regulations and 
State program. 

22.18 Wyoming general rulemaking 
procedures, 9-4-103 of the 
Administrative Procedures Act, contain 
no provision for general publication of 
proposed rules, but rather a twenty day 
notice of intended action is provided to 
the attorney General and to members of 
the public who request such notice in 
advance. This, according to the 
commenter, is less stringent than the 
publication requirement of SMCRA 501. 
The commenter also points out that 
public hearings on proposed rules are 
not mandatory as in SMCRA 501. A 
hearing is required only if requested by 
at least 25 people, by a government 
entity or by an association, and the terra 
“association” is not defined, the 
commenter concludes. 

The State has since represented that 
its practice was to publish a 30-day 
notice of intended action and to hold a 
public hearing on proposed rules during 
the meeting between OSM and 
Wyoming officials on January 2-5,1980 
(Administrative Record No. WY-99). 

The State further agreed to incorporate 
this practice into its proposed rules. If 
effected, the proposed rule change 
would apparently resolve the 
commenter’8 concern. 

Finding 23 

The Secretary finds that the Land 
Quality Division has the authority under 
Wyoming laws and the Wyoming 
program includes provisions to monitor, 
review, and enforce the prohibition 
against indirect or direct financial 
interest in coal mining operations by 
employees of the Wyoming Land 
Quality Divison consistent, in part, with 
30 CFR Part 705 (restrictions on financial 
interests of State employees). This 
finding is made under 30 CFR 
732.15(b)(ll). 

Provisions corresponding, in part, to 
Section 517(g) of SMCRA and 30 CFR 
Part 705 are incorporated in the 
Wyoming program through Wyoming 
Personnel Rules PPM 3.01. Volume 1, 

Part G.12, of the program submission 
describes the procedures by which the 


Department of Environmental Quality 
will implement provisions for financial 
interest control. 

Discussion of the significant issues 
raised in the review of Wyoming’s 
conflict of interest provisions follows. 

23.1 The Wyoming statute W.S. 35- 
ll-lll(a), one commenter commented, 
states that Environmental Quality 
Council (EQC) members with more than 
a 10 percent interest in permit 
applications cannot take part in 
decisions on such applications, while 
Section 517(g) of SMCRA states that no 
employee performing any function under 
the Act shall have a direct or indirect 
financial interest in any coal mining 
operation. 

Under 30 CFR 705.5, definitions for 
applicability of the conflict of interest 
regulations, Boards established by State 
law or regulations to represent multiple 
interests are not considered to be 
employees and thus are not subject to 
the restriction of financial interest 
provisions of 30 CFR Part 705. Thus, the 
State provision is not inconsistent with 
the Federal requirements. 

23.2 The State program does not 
include criminal sanctions for violation 
of the Wyoming conflict of interest 
provision as in Section 517(g) of 
SMCRA. This was discussed at a 
meeting between DOI and the State on 
January 2-5,1980. It is not necessary for 
the State to have criminal enforcement 
power to resolve conflict of interest 
violations. 30 CFR 705.4(a)(3) 
specifically states that a State need not 
have such penalties, but may refer such 
cases to the Director of OSM. 

Finding 24 

The Secretary finds that the Land 
Quality Division has the authority under 
Wyoming laws and the Wyoming 
program includes provisions to require 
the training, examination, and 
certification of persons engaged in or 
responsible for blasting and the use of 
explosives in accordance with Section 
719 of SMCRA to the extent required for 
approval of its program. This finding is 
made under 30 CFR 732.15(b)(12). 

Provisions corresponding to Section 
719 of SMCRA are incorporated in 
Wyoming statute W.S. 30-3-501 and 
W.S. 35-11-415. There are no regulations 
required at this time. Volume 1. Part 
G.13 of the program submission contains 
a description of the cooperative effort 
between the State Inspector of Mines 
and the Department of Environmental 
Quality. 

Only one significant issue was raised 
in the review of Wyoming’s blaster 
certification provisions. The Wyoming 
program states that “all blasting 
operations shall be conducted by 
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experienced, trained, competent persons 
* * * (who) * * * shall have obtained a 
certificate of completion of training and 
qualifications as required by State law." 
(Rule VI le) An agreement (MOU) 
between the Land Quality Division and 
the Wyoming State Inspector of Mines is 
proposed in the Wyoming program 
submission to require issuance of 
certificates to persons handling 
explosives at coal mines. Since there are 
currently no Federal regulations for this 
area, the Wyoming provisions are 
currently consistent with Federal 
regulations. 

Finding 25 

The Secretary finds that the Land 
Quality Division has the authority under 
Wyoming laws and the Wyoming 
program contains provisions to provide 
small operator assistance consistent, in 
part, with 30 CFR Part 795 (small 
operator assistance). This finding is 
made under 30 CFR 732.15(b)(13). 

Provisions corresponding to Section 
507(c) of SMCRA and 30 CFR Part 795 
are incorporated in Wyoming statute 
W.S. 35-11-109. Volume 1. Part G.16, of 
the State program submission contains a 
description of the small operator 
assistance program within the State. 

Discussion of significant issue raised 
in the review of Wyoming’s small 
operator assistance program follows. 

25.1 No authority is cited in the 
Wyoming regulations or statutes for 
providing a small operator assistance 
program (SOAP). Rule XXIII would 
provide for studies to be performed for 
small operators seeking assistance. That 
rule refers to W.S. 35-11-109 (powers 
and duties of the director) and 35-11-110 
(powers of the administrator) as the 
authority to do the studies. Those 
statutory provisions provide for studies, 
but there is no specific reference to a 
SOAP program. 

Although W.S. 35-11-109 states that 
the director may request studies, the 
program narrative make it clear that the 
director intends to do so, and Rule XXIII 
3b states the director shall provide 
assistance to qualified small operators. 
The narrative of the program submission 
(G.16) states the SOAP assistance will 
be approved through the administrator 
and supported by the Land Quality 
Division staff. The application form used 
by the Department will be used as a 
"short form." Rule XXIIL if promulgated, 
will provide instructions for 
applications, laboratory procedures and 
information handling. Funding 
procedures are those of W.S. 9-3-2001- 
2031, according to the State program 
narrative. 

These provisions of the Wyoming 
program appear to provide the 


framework for a SOAP program 
consistent with the Federal 
requirements. 

25.2 The Wyoming Land Quality 
Division regulations, at Rule XXIII 3b(6), 
mention that "qualified personnel" will 
have a legal right of entry to the lands 
being mined and adjacent lands. 30 CFR 
795.14(f)(2) delegates this right to the 
Office of Surface Mining, regulatory 
authority, and laboratory personnel. The 
term "qualified personnel" is not 
defined by Wyoming to include the 
entities mentioned in the Federal 
regulation. If the proposed rule is 
enacted, and the program is clarified to 
indicate that "qualified personnel" 
includes the people covered by 30 CFR 
795.14(0(2), the program appears to be 
adequate in this respect. 

Finding 26 

The Secretary finds that the Land 
Quality Division has the authority under 
Wyoming laws and the Wyoming 
program contains provisions to provide 
protection of employees of the Land 
Quality Division corresponding with the 
protection afforded Federal employees 
under Section 704 of SMCRA (protection 
of employees). This finding is made 
under 30 CFR 732.15(b)(14). 

Provisions corresponding to Section 
704 of SMCRA are incorporated in 
Wyoming statute W.S. 35-11-901. While 
there is no specific reference to 
protection of State employees in the 
presentation of systems in the State 
program submission, the Secretary finds 
that incorporation of the appropriate 
authority is sufficient. 

Only one significant issue was raised 
in the review of Wyoming’s employee 
protection provisions. Section 704 of 
SMCRA (30 U.S.C. 1294) provides that 
anyone interfering with a Federal 
employee in enforcement of the Act 
shall be liable to a maximum $5,000 fine 
and up to one year imprisonment 
Wyoming currently has no comparable 
statutory provision but has proposed a 
new provision as W.S. 35-ll-901(m) 
which provides identical protection to 
that of Section 704 of SMCRA. If the 
change is enacted, the Wyoming 
program appears to be adequate with 
regard to this provision. 

Finding 27 

The Secretary finds that Wyoming has 
the authority under its laws and the 
Wyoming program contains provisions 
to provide for administrative and 
judicial review of State program actions 
in accordance, in part, with Sections 525 
and 526 of SMCRA (review of decisions) 
and 30 CFR Chapter VII, Subchapter L 
(inspection and enforcement). This 


finding is made under 30 CFR 
732.15(b)(15). 

Provisions corresponding to Section 
525 and 526 of SMCRA and to 
Subchapter L of 30 CFR Chapter VII are 
incorporated in Wyoming statute W.S. 
35-11-406 and 437, Wyoming Rules of 
Civil Procedure, Rule 72.1, Wyoming 
Rules of Practice and Procedure, 
Chapter 2, Wyoming Administrative 
Procedures Act W.S. 9-4-107 and 114 
and Wyoming rules Chapters XVII and 
XVIII. Volume 1, G.15. of the program 
submission contains a description of the 
adminsitrative and judicial procedures 
which are available for the review of 
administrative decisions, actions and 
refusals to act. Additional provisions 
are included in Vol. 1, G.4, of the 
program submission, which sets out 
administrative and judicial review of 
inspection and enforcement actions. 

Discussion of significant issues raised 
in the review of Wyoming’s 
administrative and judicial review 
provisions follows. 

27.1 The Powder River Basin 
Resources Council states that W.S. 35- 
11—701(c) provides that upon request of 
an operator an order pertaining to a 
violation shall be stayed pending a final 
determination from the Council. W.S. 
35-ll-437(c) provides that such an order 
may be stayed and requires that the 
Council give a detailed reason 
supporting a decision to grant a stay. 
The commenter states that W.S. 35 - 11 - 
437(c) is preferable since it allows a 
case-by-case determination. This was 
discussed at meetings with Wyoming on 
January 2-5,1980. W.S. 35-ll-437(g) 
would provide that Section 437 is 
controlling over Section 701(c). 
Wyoming also has stated that Section 
35-11-701 (c) does not apply to coal 
mining. 

27.2 The State’s program fails to 
include the statement corresponding to 
Section 525(b) of SMCRA which 
provides that Secretarial decisions on 
applications for review regarding 
cessation orders shall be issued within 
30 days of receipt. This omission makes 
the State program more stringent than 
the Federal requirement and is 
acceptable. 

Finding 28 

The Secretary finds that the Land 
Quality Division has the authority under 
Wyoming laws and the Wyoming 
program contains provisions to 
cooperate and coordinate with and 
provide documents and other 
information to the Office of Surface 
Mining under the provisions of 30 CFR 
Chapter VII. This finding is made under 
30 CFR 732.15(b)(16). 
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Wyoming Rules XIII. XIV. and XVII 
provide for notice of applications for 
permits, applications for permit 
revisions, and actions to revoke permits. 
In addition, the Wyoming 
Administrative Procedures Act assures 
that information is publicly available. 

Fourteen comments, including from 
the Bureau of Land Management and 
Geological Survey, were received 
regarding Wyoming's proposed 
cooperative agreement between OSM 
and the State of Wyoming for regulation 
of coal exploration and mining activities 
on lands covered by the Federal lands 
program in 30 CFR Subchapter D. These 
comments will be included in OSM’s 
cooperative agreement file and will be 
considered in the cooperative agreement 
review as provided in 30 CFR 745.11. 

Final action on the cooperative 
agreement will not occur until nearer the 
final decision on the State program. The 
cooperative agreement will be subject to 
public review and comment under a 
separate rulemaking action at that time. 

Finding 29 

The Secretary Finds that the Wyoming 
laws and regulations and the Wyoming 
program do not contain provisions 
which would interfere with or preclude 
Implementation of those in SMCRA and 
30 CFR Chapter VII. This Finding is 
made under 30 CFR 732.15(c). 

In Wyoming's permanent program 
submission, laws other than Wyoming's 
Environmental Quality Act were 
referenced as legal authority for various 
sections of Wyoming's program. Other 
State laws and regulations directly 
affecting the regulation of surface coal 
mining and reclamation operations 
include: 

Wyoming Administrative Procedures 

Act; 

Wyoming Water Quality Rules and 

Regulations; 

Wyoming Air Quality Rules and 

Regulations; 

Wyoming Solid Waste Management 
Rules and Regulations; 

Wyoming Water Law; 

Wyoming State Engineer Regulations 
and Instructions; 

Wyoming Water Laws; 

Wyoming Mine and Minerals Laws; 

Department Rules of Informational 
Practices; 

Wyoming Public Records Law; and 

Wyoming Open Meeting law. 

In the substantive review of the 
program submission, OSM either 
reviewed these laws and regulations as 
part of the adequacy analysis or 
reviewed them for their potential for 
conflicting with the statutory and 
regulatory elements of the State 


program. In using those laws and 
regulations and in reviewing these for 
scope and purpose, OSM did not find 
conflicts which might weaken those 
State laws and State regulations which 
form the basis for implementation of a 
program equal to or more stringent then 
Pub. L 95-87 or 30 CFR Chapter VII. 

Wyoming's program includes 
proposed amendments to the Water 
Quality Rules and Regulations. Solid 
Waste Management Rules and 
Regulations. Wyoming Mines and 
Minerals Regulations, and Engineers 
Rules and Regulations. These proposed 
amendments must be enacted before 
Wyoming's program can be approved. 
Although the existing laws do not 
conflict with an adequate program, they 
do not contain sufficient provisions to 
constitute one. 

Two commenters expressed the belief 
that the Federal courts may enjoin or in 
some other way alter Pub. L 95-87. One 
of the commenters proposes language, 
supported by the other commenter, 
which would make it necessary to 
litigate the validity of various 
components of the surface mining law in 
one form, thus enabling the State to 
avoid the cost of unnecessary litigation. 
This language reads as follows: “If any 
part of Pub. L 95-87, Federal Surface 
Mining Control and Reclamation Act of 
1977, or regulations adopted by the 
Department of Interior thereunder, is 
permanently or temporarily enjoined or 
set aside, or if enforcement of any such 
law or regulations is permanently or 
temporarily enjoined or suspended by 
any court of competent jurisdiction, then 
enforcement of any laws and regulations 
derived from or substantially based on 
that Federal law or regulation shall 
likewise be suspended based on that 
Federal law or regulation shall likewise 
by suspended automatically and shall 
remain in suspense unless and until 
such Federal law or regulations are 
reinstated or any bar to enforcement of 
same is removed. When and if any of 
the provisions of the Federal act or 
regulations are deleted or amended, 
declared invalid or set aside, the State 
regulatory authority will enact 
regulations where needed to replace 
those so set aside." The State has 
chosen not to replace those so set aside. 
The State has chosen not to incorporate 
this provision in its program submission. 
Such a provisions is not required by the 
SMCRA or Federal regulations. 

Finding 30 

The Secretary finds that the Land 
Quality Division and other agencies 
having a role in the program would not 
have sufFicient legal, technical, and 
administrative personnel, but would 


have sufficient funds to implement, 
administer, and enforce the provisions 
of the program, the requirements of 30 
CFR 732.15(b) (program requirements), 
and other applicable State and Federal 
laws. This Finding is made under 30 CFR 
732.15(d). 

Volume 1, Parts I and J. contain 
descriptions of existing and proposed 
staff, and how such staff will be 
adequate to carry out the functions for 
the projected workload to ensure that 
coal exploration and surface coal mining 
and reclamation requirements of 
SMCRA and the Federal regulations are 
met. Volume 1, Part L, contains a 
description of the actual capital and 
operating budget to administer the State 
program for the prior and current fiscal 
years, and the projected annual budget 
for the next two Fiscal years. 

The State regulatory authority and 
other agencies having a role in the State 
program do not have sufficient legal, 
technical, and administrative personnel 
and sufFicient funding to implement, 
administer and enforce the provisions of 
the program, therequirements of 30 CFR 
732.15(b) and other applicable State and 
Federal laws. 

Wyoming's Land Quality Division has 
a full-time staff of 30 persons. Due to an 
integrated managment system, 24 of 
these persons are technically qualiFied 
to perform functions associated with 
inspection, enforcement, and mine plan 
review. The Wyoming program assigns 
16.34 full-time equivalents (FTE) to the 
implementation of their surface coal 
mining program. Analysis of workload 
requirement indicates a 21.47 FTE need, 
a 5.13 FTE differential. The Wyoming 
Land Quality Division staff is aware of 
the above analysis and have indicated 
that the 5.13 FTE are available; 
however, the State has chosen not to 
present in writing evidence to verify this 
contention. Wyoming will submit 
additional data in the future, but at this 
time the staffing pattern cannot be 
recommended for approval. 

Two commenters. including the 
Bureau of Land Management, expressed 
concern that Wyoming does not have 
adequate staff to comply with the six 
month permit application review 
deadline established by W.S. 35-11-401 
or to conduct inspections in a timely 
manner. OSM agrees that the State's 
staffing level is inadequate. 

In addition, Wyoming's assumption of 
eight enforcement actions per year, on 
which it proposed its staffing conflicts 
with OSM’s anticipated Figure of some 
60 enforcement actions per year. 
Wyoming’s inspection and enforcement 
staffing, as presently written is 
unacceptable. More justification is 
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needed to demonstrate that the staffing 
is adequate. 

F. The Secretary's Decision 

Based on the Secretary's findings 
discussed above, the Secretary is 
approving the Wyoming program in part. 
Because the entire program is not 
approved, the permanent program under 
SMCRA is not yet in effect in Wyoming. 
The interim program will continue in 
effect on all lands in Wyoming until 
after Wyoming has had the opportunity 
to resubmit those parts of the program 
not being approved at this time. 

Wyoming may, within sixty days from 
the date of this notice, resubmit those 
parts of its program not now being 
approved. If all those parts are 
approved, Wyoming will assume 
primary jursidiction for implementing 
and enforcing the permanent program 
within its borders. If the resubmitted 
parts are not all approved, the Secretary 
will implement a Federal program in 
Wyoming, and the Department of the 
Interior will have primary jurisdiction, 
under SMCRA, for coal mining in 
Wyoming. 

The following parts of the Wyoming 
program are approved. 

1. Wyoming Environmental Quality 
Act: 

Article 1 General Provisions 
W. S. 35-11-101. Short title. 

W. S. 35-11-102. Policy and purpose. 

W. S. 35-11-103. Definitions. 

Note.—A new subsection is expected to be 
added, W. S. 35-ll-103(f)(xxi), to provide a 
definition of steep slope mining. 

W. S. 35-11-104. Created. 

W. S. 35-11-105. Divisions Enumerated. 

W. S. 35-11-106. Powers, duties, functions 
and regulatory authority. 

W. S. 35-11-107. Records and physical 
properties; rights of personnel; successors. 
W. S. 35-11-108. Appointment of director and 
division administrators; term; salaries; 
employment of assistants. 

W. S. 35-11-109. Powers and duties of 
director. Except that W.S. 35-ll-109(a)(iv) 
and W. S. 35—11—109(a)(vi) are disapproved. 
W. S. 35-11-110. Powers and duties of 
administrators. 

W. S. 35-11-111. Independent environmental 
quality council created; terms; officers; 
meetings; expenses. 

W. S. 35-11-112. Powers and duties of the 
environmental quality council. 

W. S. 35-11-113. Advisory boards created; 

membership; terms; meetings; expenses. 

W. S. 35-11-114. Powers and duties of 
advisory boards. 

W. S. 35-11-115. Power of director to issue 
emergency orders. 

Article 2 Air Quality 

W. S. 35-11-201. Discharge of emission 
contaminants; restrictions. 

W. S. 35-11-202. Establishment of standards. 


Article 3 Water Quality 

W.S. 35-11-301 Prohibited acts. 

W.S. 35-11-302 Administrator's authority to 
recommend rules, regulations, eta 

Article 4 Land Quality 

W.S. 35-11-401 Compliance generally: 
Exceptions. 

(Note.—Although the existing language is 
approved, this section is expected to be 
amended to include new requirements for 
permits and steep slope mining. See 
Wyoming submission, Vol. IV, pp A2-5 
through A2-13 (Administrative Record No. 
WY-3). The proposed language for the new 
W.S. 35-11-401 (d) is found under item 1 in the 
statutory memorandum in the orange book 
(Administrative Record No. WY-99). Before 
the Secretary can approve the program the 
EQA must be amended as proposed or the 
program changes in some other manner to 
accomplish the same result. W.S. 35-11- 
401(d) (vi). (viii) and (ix) are disapproved. 

W.S. 35-11-402 Establishment of standards. 

(Note.—W.S. 35-ll-402(a) (i) and (ii) is 
approved based on information correcting 
Wyoming’s side-by-side analysis. This 
information was presented on January 2-5 in 
connection with discussion of item 13 of the 
statutory memorandum in the orange book 
(Administrative Record No. WY-99). 

W.S. 35-ll-402(a) is proposed to be 
amended by adding a new subsection (x!) 
relating to coal exploration. See 
Administrative Record No. WY-3, Vol. IV, 
p. A2-13. Before the Secretary can approve 
Wyoming's program, the EQA must be 
amended as proposed or the program 
changed in some other manner to 
accomplish the same result. 

W.S. 35-11-403 Power of administrator of 
land quality division. 

W.S. 35-11-404 Drill holes to be capped, 
sealed or plugged. Except W.S. 35-11^104 
(g). (j) and (k) are disapproved. (See 
Administrative Record No. WY-3. Vol. IV, 
p. A2-14). 

W.S. 35-11-405 Permit defined; no mining 
operation without valid permit; when 
validity terminated. Except W.S. 35-11- 
405(e) is disapproved (see Administrative 
Record No. WY-3. Vol. IV. p. A2-15). 

W.S. 35-11-406 Application for permit; 

generally; denial; limitations. 

Exceptions: W.S. 35-ll-406(g); W.S. 35-11- 
406(h); W.S. 35-ll-406(j). 

(Note.—Wyoming’s submission includes 
proposed new sections W.S. 35-11- 
406(a)(xiv) and W.S. 35—11—406(j). (See 
Administrative Record No. WY-3, Vol. IV, p. 
A-16 and A-19). Before the Secretary can 
approve the Wyoming program, the QA must 
be amended as proposed or the program 
changed in some other manner to accomplish 
the same result. 

Further Note.—Wyoming proposed to 
repeal W.S. 35-406(h) (xii), (xiii) and (xiv). 

See Administrative Record No. WY-3, Vol. 

IV, p. A2-32. The secretary explicitly 
disapproves such proposed repeal, and if 
enacted it will not affect the approval and 
effectiveness of the sections intended to be 
repealed. 

W.S. 35-11-407 Water impoundments. 


W.S. 35-11-408 Permit transfer. 

W.S. 35-11-409 Permit revocation. 

W.S. 35-11-410 License to mine for minerals: 
application. 

W.S. 35-11-411 Annual report. 

W.S. 35-11-412 License revocation or 
suspension. 

W.S. 35-11-413 Special license to explore for 
minerals by dozing. 

W.S. 35-11-414 Same; application; 

standards; fee: bond; denial; appeal. 

W.S. 35-11-415 Duties of operator. 

Note.—Wyoming’s submission includes a 
proposed new section W.S. 35-11—415(b)(xii) 
relating to replacement of water supplies. 
Before the Secretary can approve Wyoming's 
program, the EQA must be amended as 
proposed or some other change must be made 
in the program to accomplish the same result 
W.S. 35-11-416 Protection of surface owner. 
W.S. 35-11-417 Bonding provisions. 

W.S. 35-11-418 Cash. etc. in lieu of bond. 
W.S. 35-11-419 Bond cancellation. 

W.S, 35-11-420 Cancellation of surety’s 
license; substitution. 

W.S. 35-11-421 Bond forfeiture proceedings. 
W.S. 35-11-422 Forfeited bond inadequate; 

suit to recover reclamation costs. 

W.S. 35-11-423 Release of bonds. 

Exception.—W.S. 35—11—423(d) is 
disapproved. (See the Wyoming program 
submission for a proposed change. 
Administrative Record No. WY-3. Vol. IV. p. 
A2-23.) 

W.S. 35-11-424 Deposit of fees and 
forfeitures. 

W.S. 35-11-425 Designation of loads 
unsuitable. 

Exceptions.—W.S. 35-11—425(b)(i) and 
W.S. 35-11-425(0 are disapproved. (See the 
Wyoming program submission for proposed 
changes in these sections. Administrative 
Record No. WY-3. Vol. IV. p. A2-24.) 

W.S. 35-11-427 In situ mining permit; permit 
required: authority of land quality division 
exclusive. 

W.S. 35-11-428 Same: requirements for 
application: contents of application. 

W.S. 35-11-429 Same: contents of permit. 
W.S. 35-11-430 Duties of in situ mine 
operator; records; annual report. 

W.S. 35-11-431 Research and development 
license; renewal; application. 

W.S. 35-11-432 Same; grounds for denial; 
appeal. 

W.S. 35-11-433 Same: bond required; release 
or forfeiture; review of license. 

W.S. 35-11-434 Same; notice of incomplete 
application: when application deemed 
complete. 

W.S. 35-11-435 Records to be filed on 
completion; abandoned drill holes. 

W.S. 35-11-436 Existing in situ permits. 

Article 5 Solid Waste Management 
W.S. 35-11-501 Other powers and duties of 
director. 

W.S. 35-11-502 Solid waste disposal 
requirements. 

W.S. 35-11-503 Director authorized to 
promulgate rules and regulations for 
operation of solid waste disposal sites. 

Article 6 Variances 
None approved. 
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Article 7 Complaints 

W.S. 35-11-701 Complaint; investigation; 
conference; cease and desist order, hearing; 

referee. 

Exception*—W.S. 35-701(a) is disapproved. 
Wyoming has proposed to amend this section 
to cure the deficiency. See the Wyoming 
program WY-3, Vol. IV. p. A2-25. 

Article 8 Permits 

W.S. 35-11-001 Issuance of permits. 

W.S. 35 - 11-002 Refusal to grant permits. 

Article 9 Penalties 

W S. 35-11-902 Civil or cirminal remedy. 
Article 10 Judicial Reviews 
W.S. 35-11-1001 Judicial review. 

W.S. 35-11-1002 Publication of rules and 

regulations. 

Article 11 Miscellaneous Provisions 
W.S. 35-11-1101 Records available to the 
public; restrictions. 

W.S. 35-11-1102 Hearing unnecessary prior 
to issuance of emergency order. 

W.S. 35-11-1103 Property exempt from ad 
valorem taxation. 

W.S. 35-11-1104 Limitation of scope of act 

2. Wyoming Water Law, W.S. 41-3-301 

through W.S. 41-3-038. 

3. Wyoming Mines and Minerals Law, W.S. 
30-5-101 through W.S. 30-6-101 (Explosives); 
W.S. 30-3-201 through W.S. 30-3-225 
(Safety); W.S. 30-2-415 and W.S. 30-3-501 
through W.S. 30-3-506 (Explosives). 

4. Wyoming Administrative Procedures 
Act. W.S. 9-4-101 through W.S. 9-4-115. 

5. Wyoming Department of Environmental 
Quality Rules of Information Practice. 

6. Wyoming Public Records Law. W.S. 9-9- 
101 through W.S. 9-9-105. 

7. Wyoming Open Meeting Law. W.S. 9-11- 
101 through W.S. 9-11-107. 

8. Memorandum of Understand (MOU) 
dated August 9,1979, between the Wyoming 
Came and Fish Department and Wyoming 
DEQ, Land Quality Division. 

9. MOU executed July 19,1979. and August 
8. 1979 between the Wyoming Recreation 
Commission and the Wyoming DEQ. 

10. MOU, executed by DEQ August 9,1979, 
between the Wyoming Inspector of Mines 
and Wyoming DEQ. The Secretary notes that 
he has not been presented a copy of the MOU 
as executed by the Wyoming Inspector of 
Mines. 

11. The following Guidelines of the 
Wyoming DEQ, Division of Land Quality; 
a Guideline No. 1 Soil and Overburden 

b. Guideline No. 2 Vegetation 

c. Guideline No. 3 Soil Suitability 

d. Guideline No. 4 (Revised) Water Sampling 

e. Guideline No. 6 Permit Organization 

f. Guideline No. 7 Hydrology 

g Guideline No. 8 Sediment Pond; Sediment 
Storage 

12. Contract dated November 1,1978. 
between Wyoming DEQ and the Nature 
Conservancy, relating to data gathering of 
information for designation of lands 
unsuitable for coal mining. 

13. Contract dated February 15.1979, 
between Wyoming DEQ. Land Quality 
Division and the Geological Survey of 


Wyoming relating to data gathering for 
designation of lands unsuitable for coal 
mining. 

14. Contract dated April 19.1979. between 
Wyoming DEQ. Land Quality Division and 
the Wyoming Recreation Commission 
relating to collection of data for designation 
of areas unsuitable for coal mining. 

15. Contract dated May 1,1979, between 
Wyoming DEQ. Land Quality Division and 
the Wyoming Game and Fish Department for 
collection of data for designation of lands 
unsuitable for coal mining. 

16. Wyoming DEQ Policies and Procedures 
Manual for Financial Interest Restrictions. 

17. Wyoming Department of 
Administration and Fiscal Control Laws. 

W.S. 9-30-2001 through W.S. 9-20-2031. 

18. Wyoming Department of 
Administration and Fiscal Controls. Division 
of Purchasing and Property Control. 
Purchasing Section. Procurement Instructions. 

19. Wyoming DEQ Manual of Expenditures. 

The following parts of the Wyoming 
program are disapproved: 

1. The following sections of the Wyoming 
Environmental Quality Act; 

W.S. 35-ll-109(a). (iv) and (vi). See proposed 
amendments in Wyoming program. 
(Administrative Record No. WY-3, Vol. IV, 
p A2-5 through A2-7.) 

W.S. 35-11-401(d)(vl), (vii) and (ix). 

(Note.—During the January 2-5 meetings 
the State of Wyoming proposed that these 
provisions should be acceptable, and offered 
to supply an opinion of its Attorney General. 
(See orange book, statutory memorandum, p. 
4-Issue 12 (Administrative Record No. WY- 
99). A proposed opinion has been submitted, 
informally, but it not part of the record and 
accordingly cannot be the basis of approval 
of these sections.)) 

W.S. 35-ll-404(g) Q) and (k). (See Wyoming 
program, Adminstrative Record No. WY-3, 
Vol. IV. p. A2-14.) 

W.S. 35-ll-405(e). See Wyoming program. 
Administrative Record No. WY-3, VoL IV, 
p. A2-15. 

W.S. 35-ll-406(g). (h) and (j). See proposed 
changes in the program (WY-3. Vol. IV, 
part A2) and the orange book WY-99, 
Statutory Memo: p. 4). 

W.S. 35-11-423(d). See discussion of 
approved parts of W.S. 35-11-423, 
immediately above. 

W.S. 35-ll-425(b)(i) and (f). See the 
Wyoming program for proposed changes. 
Administrative Record WY-3. Vol. IV. p. 
A2-24. 

W.S. 35-11-428 In situ mineral mining permits 
and testing license. Proposed revisions to 
this Section are found in the Wyoming 
program. Administrative Record No. WY-3, 
Vol. IV. p. A2-24. 

W.S. 35-11-601 Applications; authority to 
grant; hearing; limitations; renewals; 
judicial review; emergencies. Wyoming has 
proposed to amend this section by addition 
of a new subsection (p). See Wyoming 
submission, Administrative Record No. 
WY-3. Vol. IV. p. A2-25. The Secretary 
cannot approve this section until it is 
changed to achieve the results of the 
proposed amendment, which has been 


changed after discussions between OSM 
and the DEQ. See Administrative Record 
No. WY-118 (Statutory Memorandum 
changes). 

W.S. 35-ll-701(a). See discussion above 
relating to approved parts of W.S. 35-11- 
701. 

W.S. 35-11-901 Violations of Act; penalties. 
Wyoming has proposed to amend this 
section to cure the deficiencies. See 
Wyoming submission. Administrative 
Record WY-3. Vol. IV. p. A2-26 through 
A2-31. Note that the proposed amendments 
have been further changed in item 6 in the 
statutory memorandum in the orange book 
(Administrative Record No. WY-99). 

In addition to the enumerating 
sections of existing law which are 
disapproved, the Secretary finds that the 
program is deficient for failure to have 
provisions which would accomplish the 
results intended by proposed 
amendments or additions of the 
following sections discussed above 
under approved parts: 

W.S. 35-ll-401(d). 

W.S. 35-ll-402(a). 

W.S. 35-ll-406(a)(xiv). 

W.S. 35-11-406G). 

W.S. 35-11-415. 

W.S. 35-11-437 (see Wyoming program. 
Administrative Record No. WY-3, Vol. IV. 
p. A2-2). 

Finally, no Wyoming statute has 
provisions for citizen suits. 

2. Wyoming Land Quality Rules and 
Regulations. These rules are disapproved in 
their entirety because they are proposed to 
be so extensively amended that virtually no 
significant identifiable portion is likely to 
remain unaffected. See Administrative 
Record No. WY-119. 

3. Wyoming Water Quality Rules and 
Regulations. These rules are disapproved 
because Wyoming proposed to amend them 
significantly. See Administrative Record No. 
WY-3. Vol. V. Section B.2. 

4. Wyoming Air Quality Standards and 
Regulations. These rules are disapproved 
because Wyoming proposed to amend them 
significantly. See Administrative Record No. 
WY-3, Vol. V, Section B.4. 

5. Wyoming Solid Waste Management 
Regulations. These rules are disapproved 
because Wyoming proposed to amend them 
significantly. See Administrative Record No. 
WY-3. Vol. V. Section B.6. 

6. Wyoming State Engineer Regulation and 
Instructions. These documents are 
disapproved because Wyoming proposes to 
amend them significantly. See Administrative 
Record No. WY-3. Vol. V. Section B.8. 

7. Wyoming State Inspector of Mines rules 
relating to blaster certification. These rules 
are disapproved because they have not been 
adopted. See Administrative Record WY-3. 
Vol. V. 

8. Rules of Practice and Procedure, 
Wyoming DEQ. These rules are disapproved 
because Wyoming intends to amend them 
significantly. (See Administrative Record No. 
WY-13, Vol. V. Section B.14 and orange book 
(WY-99.)) 
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9. Memorandum of Understanding (MOU) 
dated August 9.1979, between Department of 
Environmental Quality Divisions. This MOU 
is disapproved because it is proposed to be 
significantly amended. See orange book 
(WY-99). 

10. The partially executed MOU signed by 
DEQ, August 9.1979. between the Wyoming 
State Engineer and the DEQ. This MOU is 
disapproved because it is proposed to be 
significantly amended. See orange book 
(WY-99). 

11. Guideline No. 5 (Wildlife), dated August 

9.1979. is disapproved because it has not yet 
been adopted. (See WY-3, Vol. V, Section 
G.l.e). 

The Secretary received several 
comments on the process of review and 
the alternative of partial approval for 
the Wyoming program. The National 
Wildlife Federation (NWF) and the 
Public Lands Institute (PLI) have made 
several comments regarding the 
propriety of meetings between officials 
of the Department of the Interior and the 
State of Wyoming from January 2 to 5, 
1980. They allege that the meetings 
appear to be “negotiating sessions" 
where hard and fast “deals" were struck 
without benefit of the public’s right to 
know, review and comment. 

The sessions were largely for the 
purposes of providing reliable 
information on an expedited basis to the 
State of Wyoming, due to the State’s 
very brief 1980 legislative session and of 
discussing apparent deficiencies in 
Wyoming’s proposed rules which had 
become apparent from public comments 
and Interior Department review of 
Wyoming’s program. The State clearly 
understood that any conclusions were 
merely tentative and subject to further 
analysis and public comment. 

The meetings were entirely in keeping 
with procedures required for 
rulemakings as well as with the 
Department’s own announced policies 
found in guidelines published September 

19.1979. 44 FR 54444. Voluminous notes 
and records of the meetings were kept 
and made available for public 
inspection and comment, and the record 
was kept open for an additional period 
to enable the public to review and 
comment on the minutes and notes of 
the meetings. The commenters have in 
no way been foreclosed from affecting 
the outcome of any issue discussed in 
the January meetings. In fact, public 
interest groups did review the records of 
the meetings and commented upon 
them. See, for example, comment of 
Environmental Policy Institute, dated 
January 18,1980, Administrative Record 
No. WY-116. 

No decisions have been made on the 
basis of the meetings, although analysis 
of the State's response to significant 
issues discussed at the meetings have 


been included in Part E of this notice. 

All of the materials and the State's 
program revisions as a result of the 
meetings will be available during public 
participation processes in the program 
resubmission. 

These commenters also suggest that 
the Wyoming program be disapproved 
in its entirety and that the State begin 
anew on resubmission. Aside from the 
fact that that approach would be 
administratively inefficient, and 
contrary to the two-phase submission 
process contemplated by Section 503(b) 
of SMCRA, there is no doubt that the 
Secretary may choose to approve the 
port of a program which is acceptable 
and disapprove the part which is not 
Section 503(b) of SMCRA explicitly 
states that the Secretary shall approve 
or disapprove a program “* * * in 
whole or in port * * *" For 
administrative efficiency, the Secretary 
chooses to approve the Wyoming 
program in part and disapprove it, in 
part. 

Additional Findings 

The Secretary has determined that, 
pursuant to Section 702(d) of SMCRA, 30 
U.S.C. 1292(d), no environmental impact 
statement need be prepared on this 
approval in part. 

Note.—The Secretary has determined that 
this document is not a significant rule under 
E.0.12044 or 43 CFR Part 14. and no 
regulatory analysis is being prepared on this 
approval in part. 

Dated: March 25.1980. 

Cecil D. Andrus, 

Secretary of the Interior. 

|FR Doc 8CMW97 Filed 3-28-80: 8:45 am) 

BILLING COOC 4310-05-8* 


DEPARTMENT OF TRANSPORTATION 

Coast Guard 

(CCGD3-80-1A) 

33 CFR Part 110 

Special Anchorage Area, Oyster Bay, 
N.Y. 

agency: Coast Guard. DOT. 
action: Notice of Proposed Rulemaking. 

summary: At the request of the 
Incorporated Village of Centre Island, 
Oyster Bay, New York, the Coast Guard 
is proposing to establish a special 
anchorage in Oyster Bay Harbor at 
Oyster Bay, New York. This designation 
is needed to accommodate existing and 
anticipated increases of recreational 
boating in the area. The proposal will 
enhance navigational safety by 
providing charted indication (by 


depiction on appropriate charts) to 
passing vessels that unlighted vessels or 
vessels not sounding fog signals may be 
present in the anchorage and by 
reducing congestion in the adjacent, 
existing special anchorage described in 
33 CFR 110.60 (u-2). 
dates: Comments must be received on 
or before May 16,1980. 
address: Comments should be 
submitted to. and are available for 
examination at, the Office of the 
Commander (mps), Third Coast Guard 
District, Building 108, Governors Island, 
New York 10004. 

FOR FURTHER INFORMATION: 

Captain J. B. Ekman, Project Manager, 
Chief, Port Safety Branch. Coast Guard 
District Three (mps). Building 108. Room 
108, Governors Island, New York 10004 
(212-668-7179). 

SUPPLEMENTARY INFORMATION: 

Interested persons are invited to 
participate in this proposed rulemaking 
by submitting written views, data, or 
arguments. Each person submitting a 
comment should include the writer’s 
name and address, identify the specific 
section of the proposal to which the 
comment applies, and give the reason 
for the comments. All comments 
received before the expiration of the 
comment period will be considered 
before final action is taken on the 
proposal. 

DRAFTING INFORMATION: The principal 

persons involved in drafting this 
proposal are: Lieutenant William St. J. 
Chubb, Port Safety Officer, Third Coast 
Guard District Port Safety Branch, and 
Lieutenant Thomas J. Donlon, Project 
Attorney, Third Coast Guard District 
Legal Office. 

DISCUSSION OF THE PROPOSED 
regulation: The area proposed for 
designation as a special anchorage lies 
adjacent to the southern end of Centre 
Island on the north shore of Long Island 
in the vicinity of the Town of Oyster 
Bay, New York. This is an area of heavy 
recreational boating concentration and 
the area proposed for designation has 
been used as an anchorage for small 
boats for several years. 

This rule would allow anchoring of 
small boats (vessels under 65 feet in 
length) without requiring that they 
display anchor lights or sound fog 
signals. In addition (as provided by 
articles 11 and 15 of the Inland Rules of 
the Road (33 USC 180 and 33 USC 191)). 
anchored barges, canal boats, scows, 
and other non descript craft may display 
only one anchor light where two would 
otherwsie be required; and need not 
sound fog signals regardless of size. 
Depiction of the anchorage on 
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appropriate nautical charts will enhance 
navigational safety by alerting passing 
vessels to the presence of such anchored 
vessels. In addition, congestion in the 
existing Special Anchorages in Oyster 
Bay Harbor will be reduced. An 
adequate channel has been left between 
the proposed and existing anchorages 
for the number, size, and speed of local 
boat traffic. 

Anchoring, mooring, and other water- 
related activities in the area affected by 
the proposed rule are administered by 
Article 12 of the Village Ordinance of 
the Village of Centre Island. The 
proposed rule will not affect this local 
administration. This regulation has been 
reviewed under DOT Order “Improving 
Government Regulations” (44 FR 11034) 
and a Draft Evaluation has been 
prepared and is available for public 
inspection at the Project Manager’s 
address indicated above. 

In consideration of the foregoing it is 
proposed to amend Part 110 of Title 33 
Code of Federal Regulations by adding 
5110.60 (u-3) to read as follows: 

§ 110.60 Port of New York and vicinity. 

• • • • * 

(u-3) Harbor of Oyster Bay, New York 
Moses Point to Brickyard Point . That 
portion of the waters of the Harbor of 
Oyster Bay enclosed by a line beginning 
at Moses Point on Centre Island at 
latitude 40’53T1“ N.. longitude 73 # 31'14" 
W.; thence to latitude 40°53'02“ N., 
longitude 73 # 31'22" W.; thence to 
latitude 40 # 53'02” N.. longitude 73 - 32'00” 
W.; thence to Brickyard Point on Centre 
Island at latitude 40°53'06“ N., longitude 
73°32 r OO" W.; thence following the 
shoreline to the point of beginning. 

Note.— The anchoring of vessels and 
placement of temporary moorings in 
anchorage areas described in paragraphs (u). 
(u-2). and (u-3) of this section will be under 
the jurisdiction of the local Harbormaster 
appointed in accordance with Article 12 of 
the Village Ordinance of the Village of Centre 
Island. New York. 

***** 

(Sec. 1.30 Stat. 98. as amended (33 U.S.C 
180); tec. 6 (g)(1)(B). 80 Stat. 937; (49 U.S.C. 
1885 (g)(1)(B)). 49 CFR 1.46 (c)(2): 33 CFR 105- 

1(g)). 

Note.— The Coast Guard has determined 
that this document does not contain a major 
proposal requiring preparation of an 
Economic Impact Statement under Executive 
Order 11821. as amended, and OMB Circular 
A-107. 

Dated: March 10.1980. 

R. I. Price, 

Vice Admiral, U.S. Coast Guard, Commander, 
Third Coast Guard District. 

|Ot Doc. 60-9651 Filed 5-28-80. 8:45 am| 

baling code 4910-u-n 


33 CFR Part 117 
(CGD 80-035) 

Drawbridge Operation Regulations; 
Portage River, Ohio 

agency: Coast Guard. DOT. 

action: Proposed rule._ 

summary: At the request of the Ottawa 
County Engineer the Coast Guard is 
considering changing the regulations 
governing the operation of the Monroe 
Street bridge across the Portage River, 
Portage, Ohio, by permitting the draw to 
remain closed for extended periods. 

This proposal is being made to 
accommodate an increase in vehicular 
traffic. This action may accommodate 
the needs of vehicular traffic while still 
providing for the reasonable needs of 
navigation. 

date: Comments must be received on or 
before May 1.1980. 

ADDRESS: Comments should be 
submitted to and are available for 
examination at the office of the 
Commander (Cbr), Ninth Coast Guard 
District, 1240 East Ninth Street 
Cleveland, Ohio 44199. 

FOR FURTHER INFORMATION CONTACT: 
Frank L Teuton, Jr. Chief, Drawbridge 
Regulations Branch (G-WBR/TP14), 
Room 1414, Transpoint Building, 2100 
Second Street. S.W.. Washington, D.C. 
20593 (202-426-0942). 

SUPPLEMENTARY INFORMATION: 

Interested persons are invited to 
participate in this proposed rule making 
by submitting written views, comments, 
data or arguments. Persons submitting 
comments should include their name 
and address, identify the bridge, and 
give reasons for concurrence with or any 
recommended change in the proposal. 

The Commander, Ninth Coast Guard 
District, will forward any comments 
received with his recommendations to 
the Chief. Office of Marine Environment 
and Systems, U.S. Coast Guard 
Headquarters, Washington, D.C., who 
will evaluate all communications 
received and recommend a course of 
final action to the Commandant on this 
proposal. The proposed regulations may 
be changed in the light of comments 
received. 

DRAFTING information: The principal 
persons involved in drafting this 
proposal are: Frank L. Teuton. Jr.. 

Project Manager. Office of Marine 
Environment and Systems, and Coleman 
Sachs, Project Attorney, Office of the 
Chief Counsel. 

Discussion of the Proposed Regulations 

This requested change is being 
proposed because of a significant 


increase in vehicular traffic during 
weekdays from May 15 through October 
31. Under present regulations, seasonal 
restrictions are placed on the opening of 
this bridge to accommodate weekend 
and holiday traffic. This proposal would 
extend these restrictions to weekdays as 
well. In addition, it would also identify 
the types of vessels that should be 
passed through the draw, even though 
closed periods are in effect. 

In consideration of the foregoing, it is 
proposed that Part 117 of Title 33 of the 
Code of Federal Regulations be 
amended by revising $ 117.705b(b) to 
read as follows: 

9 117.705b Portage River, Ohio; Monroe 
Street Bridge, Portage, Ohio. 


(b)(1) From May 1 though May 14 and 
from November 1 through December 1, 
the draw shall open on signal. 

(2) From May 15 through October 31 
the draw shall open on signal from 12 
midnight to 6 a.m. From 6 a.m. to 12 
midnight the draw shall open on signal 
from three minutes before to three 
minutes after the hour and half-hour. 

(3) From December 2 through April 30 
the draw shall open on signal if at least 
24 hours notice is given. 

(4) The draw shall open as soon as 
possible for public vessels of the United 
States, state or local government vessels 
used for public safety, vessels in 
distress, commercial vessels, or vessels 
seeking shelter from rough weather, 
even though the closed period are in 
effect. 

***** 

(Sec. 5. 28 Stat. 362. as amended, sec. 6(g)(2), 
80 Stat. 937; 33 U.S.C. 499. 49 U.S.C 
1655(g)(2); 49 CFR 1.46(c)(5)) 

Dated; March 24,1980. 

K. G. Wiman, 

Captain, U.S. Coast Guard. Acting Chief, 
Office of Marine Environment and Systems. 

(FR Doc. 80-9644 Filed J-25-80; 8:45 »m| 

BILLING CODE 4810-14-41 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of the Secretary 

41 CFR Part 3-4 

Unsolicited Proposals 

agency: Department of Health, 
Education, and Welfare. 
action: Proposed rule. 

summary: The Office of the Secretary, 
Department of Health. Eucation, and 
Welfare is proposing to amend the 
departmental procurement regulations 
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by adding a new subpart on unsolicited 
proposals. 

The new subpart will replace the 
present Subpart 3-4.52 and will 
implement and supplement Subpart 1- 
4.9. Unsolicited Proposals, of the Federal 
Procurement Regulations. 

The proposed subpart sets forth a 
requirement for offerors of unsolicited 
proposals to execute a certification 
verifying that the proposal has been 
prepared without the assistance of 
Department employees, establishes the 
principal official responsible for 
procurement in each major procuring 
activity as the point of contact for 
coordinating the receipt and handling of 
unsolicited proposals, provides guidance 
on information to be included in the 
justification for acceptance of an 
unsolicited proposal, and provides a 
notice concerning the use and disclosure 
of data furnished by the offeror in an 
unsolicited proposal. 

date: Comments must be received April 
30,1980. Any person or organization 
wishing to submit data, views or 
comments pertaining to the proposed 
amendments may do so by filing them 
with the individual at the address listed 
below: 

address: Send comments to Jack 
Coleman, Office of Procurement Policy, 
OGP-OASMB-OS, Room 539H, Hubert 
H. Humphrey Building, Department of 
Health, Education, and Welfare. 200 
Independence Avenue. S.W., 
Washington, D.C. 20201. 

FOR FURTHER INFORMATION CONTACT: 

Jack Coleman, Office of Procurement 
Policy, (202-245-8901). 

It is therefore proposed to amend 41 
CFR Chapter 3 in the manner set forth 
below. 

Dated: March 24.1980. 

E. T. Rhodes, 

Deputy Assistant Secretary for Grants and 
Procurement 

Under Part 3-4, Special Types and 
Methods of Procurement, Subpart 3-4.52. 
Unsolicited Proposals, is deleted in its 
entirety and the following subpart is 
added. In addition, the table of contents 
for Part 3-4 is amended to delete 
Subpart 3-4.52 and to add the following: 

PART 3-4—SPECIAL TYPES AND 
METHODS OF PROCUREMENT 

Subpart 3-4.9—Unsolicited Proposals 

Sec. 

3-4.906 Contents of unsolicited proposals. 
3-4.907 Time of submission. 

3-4.908 Agency point of contact. 

3-4.909 Receipt, review, and evaluation. 
3-4.910 Method of procurement. 

3-4.913 Limited use of data. 


§ 3-4.906 Content of unsolicited 
proposals. 

(a)-(c) [Reservedl 

(d) Certification by offeror. 

To ensure against contacts between 
Department employees and prospective 
offerors which would exceed the limits 
of advance guidance set forth in 5 1- 
4.905 resulting in an unfair advantage to 
an efferor, the principal official 
responsible for procurement (or 
designee) shall ensure that the following 
certification is furnished to the 
prospective offeror and the executed 
certification is included as part of the 
resultant unsolicited proposal: 

Unsolicited Proposal, Certification by 
Offeror 

This is to certify, to the best of my 
knowledge and belief, that: 

a. This proposal has not been 
prepared under Government 
supervision. 

b. The methods and approaches stated 
in the proposal were developed by this 
offeror. 

c. Any contact with employees of the 
Department of Health. Education, and 
Welfare has been within the limits of 
appropriate advance guidance set forth 
in 5 1-4.905. 

d. No prior commitments were 
received from departmental employees 
regarding acceptance of this proposal. 

Date:-Organization:- 

Name:-Title: - 

(This certification shall be signed by a 
responsible official of the proposing 
organization or a person authorized to 
contractually obligate the organization.) 

§ 3-4.907 Tim* of submission. 

The principal official responsible for 
procurement shall establish procedures 
governing the time for submission and 
number of copies of proposals for the 
purpose of maintaining orderly and 
efficient evaluation procedures. 

{ 3-4.908 Agency point of contacL 

The principal official responsible for 
procurement or his/her designee shall 
be the point of contact for coordinating 
the receipt and handling of unsolicited 
proposals. Contacts made outside of the 
procuring activity shall be promptly 
coordinated with the principal official 
responsible for procurement or his/her 
designee. 

§ 3-4.909 Receipt, review, and evaluation. 

The principal official responsible for 
procurement or his/her designee shall 
be accountable for the receipt and 
handling of unsolicited proposals. 
Accordingly, he/she shall establish 
procedures for controlling the receipt, 
evaluation, and timely disposition of 
unsolicited proposals in accordance 


with § 1-4.909. These procedures shall 
include controls on the reproduction and 
disposition of proposal material, 
particularly data identified by the 
offeror as subject to duplication, use, or 
disclosure restrictions. 

(a)—(e) [Reserved] 

(f) An unsolicited proposal shall not 
be refused consideration merely 
because it was initially submitted as a 
grant application. However, contracts 
shall not be awarded on the basis of 
unsolicited proposals which have been 
rejected for grant support on the ground 
that they lack scientific merit 

§ 3-4.910 Method of procurement. 

(a) [Reserved] 

(b) In lieu of the justification for 
noncompetitive procurement required by 
§ l-4.910(b). the program office shall 
prepare a "Justification for Acceptance 
of Unsolicited Proposal." 

(1) The "Justification" shall give 
consideration to the factors listed in § 1- 
4.909(d) and include one of the following 
findings: 

(1) The procurement is for basic 
scientific or engineering research; and 
the unsolicited proposal was selected on 
the basis of its overall merit, cost, and 
contribution to the activity's program 
objectives, after a thorough evaluation 
and comparison with other proposals, 
solicited or unsolicited, in the same or 
related fields; or 

(ii) The procurement is for services 
other than basic research (e.g., 
development, feasibility studies, etc ); 
the unsolicited proposal contains 
technical data or offers unique 
capabilities that are not available from 
another source: and it is not feasible or 
practical to define the Government 6 
requirement in such a way as to avoid 
the necessity of using the technical data 
contained in the unsolicited proposal. 

(2) In addition, the "Justification" shall 
include the facts and circumstances that 
support the recommended action. The 
following illustrations represent factors 
which should be considered, as 
appropriate, in preparing the 
"Justification." 

(i) The scientific/technical merits of 
the unsolicited proposal and its 
potential contribution to the activity's 
program objectives; 

(ii) The qualifications, capabilities, 
and related experience of the offeror, 
principal investigator, and/or key 
personnel; 

(iii) Unique facilities, instrumentation 
or techniques; and 

(iv) Circumstances that operate to 
preclude competitive negotiation. 

(3) The "Justification for Acceptance 
of Unsolicited Proposal" shall be 
submitted to the contracting officer 
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together with, but as a separate 
document from, the request for contract 
and shall be signed by the same official 
of the program office who signs the 
request for contract. Approval of the 
“Justification” shall be made at the 
same level as prescribed in $ 3-3.5306 
for approval of a justification for 
noncompetitive procurement. 

(3-4.913 Limited use of data. 

The legend, Use and Disclosure of 
Data, prescribed in $ l-4.913(a) is to be 
used by the offeror to restrict the use of 
data for evaluation purposes only. 
However, data contained within the 
unsolicited proposal may have to be 
disclosed as a result of a request 
submitted pursuant to the Freedom of 
Information Act. Because of this 
possibility, the following notice shall be 
furnished to all prospective offerors of 
unsolicited proposals whenever the 
legend is provided in accordance with 
{1—4.905(b)(9): 

The Government will attempt to comply with 
the “Use and Disclosure of Data" legend. 
However, the Government may not be able to 
withhold a record (data, document, etc.) nor 
deny access to a record requested by an 
individual (the public) when an obligation is 
imposed on the Government under the 
Freedom of Information Act. 5 U.S.C. 552, as 
•mended. The Government’s determination 
to withhold or disclose a record will be based 
upon the particular circumstances involving 
the record in question and whether the record 
may be exempted from disclosure under the 
Freedom of Information Act. Records which 
the offeror considers to be trade secrets and 
commercial or financial information and 
privileged or confidential must be identified 
by the offeror as indicated in the referenced 
legend. 

ire Doc. 8O-0S51 Filed 5-28-80: 8:45 am] 

BllLlWG COOC 41KM2-M 


Health Care Financing Administration 
42 CFR Part 405 

Medicare Program; Recodification of 
Medicare Regulations 

agency: Health Care Financing 
Administration (HCFA), HEW. 
action: Notice of Decision to Recodify 

Regulations. 

summary: HCFA proposes to reorganize 
and rewrite existing regulations for the 
Medicare program (title XVIII of the 
Social Security Act). The regulations 
currently located in 42 CFR Part 405 
would be reorganized, simplified, and 
renumbered to make them easier to use, 
as part of the Department’s Operation 
Common Sense Project. 

This recodification has been classified 
as technical. A regulatory analysis is not 
planned. 


FOR FURTHER INFORMATION CONTACT: 

Luisa V. Iglesias. Health Care Financing 
Administration, HEW. Room 5033, Mary 
E. Switzer Building, 330 C Street, S.W., 
Washington. D.C. 20201, 202-245-0624. 
SUPPLEMENTARY INFORMATION: The 
appendix to this notice presents a 
tentative, general o utlin e of the parts 
and subparts of 42 CFR Chapter IV to 
which the Medicare regulations will 
gradually be transferred as a part of 
Operation Common Sense. The outline 
shows generally where the Medicare 
regulations will eventually be located in 
Subchapters B and E. Repetition of a 
current subpart designation indicates 
that the content of the subpart is so 
varied that it will be reassigned to 
several new parts or subparts. The 
outline is intended to serve as a guide 
during the recodification process. 

We will normally issue the recodified 
regulations first as proposed rulemaking, 
with an opportunity for public comment 
and then as final regulations. We will be 
very careful in pointing out whether any 
substantive changes are made and 
where. 

There may be a few instances in 
which we can justify waiving proposed 
rulemaking and issue the recodified 
regulations as final, because we are sure 
no substantive changes were made and 
there is general agreement on retaining 
current policy. If the regulations are 
published only as final, we will still 
provide a comment period. 

The following subparts in the current 
Part 405 are scheduled for recodification 
by September 30,1980: 

Subpart A—Hospital Insurance Benefits 
Subpart B—Supplementary Medical 
Insurance Benefits; Enrollment, 
Coverage, Exclusions, and Payments 
Subpart C-—Exclusions, Recovery of 
Overpayments, Liability of a 
Certifying Officer and Suspension of 
Payment 

Subpart F—Agreements, Elections, 
Contracts. Nominations, and Notices 
Subpart J—Conditions of Participation: 
Hospitals 

Subpart O—Providers of Services, 
Emergency Service Hospitals, 
Independent Laboratories, Suppliers 
of Portable X-Ray Services, End Stage 
Renal Disease Treatment Facilities, 
and Persons: Determinations and 
Appeal Procedures 
Subpart R—Provider Reimbursement 
Determinations and Appeals 
We are also working on the 
recodification of Subpart K—Conditions 
of Participation: Skilled Nursing 
Facilities and hope to have a notice of 
proposed rulemaking published in 
Spring 1980. Final rules will be 
published after September 1980. 


(Secs. 1102 and 1871 of the Social Security 
Act (42 U.S.C. 1302 and 1395hh)) 

(Catalog of Federal Domestic Assistance 
Programs No. 13.773 Medicare—Hospital 
Insurance: No. 13.774. Medicare— 
Supplementary Medical Insurance) 

Dated: March 1.1980. 

Leonard D. Schaeffer, 

Administratror, Health Care Financing 
Administration. 

(FR Doc. 80-0704 Filed 5-28-80. 8:45 am| 

BILLING CODE 4110-35-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[BC Docket No. 79-219; RM-3099; RM- 
3273; FCC 80-138] 

Deregulation of Radio; Denying Motion 
for Extension of Time 

agency: Federal Communications 
Commission. 

action: Proposed rule, (memorandum 
opinion and order). 

summary: Action taken herein denies a 
Motion for Extension of Time to File 
Comments, filed by the National 
Citizens Committee for Broadcasting, 
Public Media Center, and the Consumer 
Federation of America, asking that the 
comment period in the Commission’s 
radio deregulation proceeding be 
extended until 60 days after the United 
States Supreme Court issues its opinion 
in F.C.C. v. WNCN Listeners Guild, et 
al. 

dates: Non-Applicable. 
address: Federal Communications 
Commission, Washington, D.C. 20554. 

FOR FURTHER INFORMATION CONTACT: 

Roger D. Holberg, Broadcast Bureau, 
(202) 632-7792. 

SUPPLEMENTARY INFORMATION: 

[October 5,1979; 44 FR 57638) 

Order 

Adopted: March 18.1980. 

Released: March 21,1980. 

By the Commission: Commissioner Lee 
absent. 

1. Before the Commission for its 
consideration is a Motion for Extension 
of Time to File Comments filed by the 
National Citizens Committee for 
Broadcasting (NCCB), Public Media 
Center (PMC), and the Consumer 
Federation of America (CFA). The 
petitioners ask that the Commission 
extend the comment period in the radio 
deregulation proceeding until 60 days 
after the United States Supreme Court 
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issues an opinion in Federal 
Communications Commission v. WNCN 
Listeners Guild, eL aL, cert . granted, 
-U.S. -(1980). 

2. The Supreme Court granted review 
of that case on March 3,1980. According 
to petitioners, it is likely that in its 
opinion in the WNCN case, the Court 
will, “address the question of whether 
the FCC has the statutory authority to 
cease regulating in favor of marketplace 
forces.'’ Additionally, they assert, “it is 
probable that the Court will address 
questions relating to the validity of the 
marketplace theory and its applications 
to the unique field of radio broadcasting, 
the procedural guarantees that the FCC 
must respect in pursuing deregulation, 
the nature of the record that is required 
before the FCC can undertake 
deregulation, and other questions having 
a direct or substantial relation to Radio 
Deregulation." Therefore, petitioners 
argue, absent an extension of the 
comment period until after the Court 
issues its opinion in that case, those 
commenting in radio deregulation will 
be unable to apply the WNCN opinion 
to the questions raised by the radio 
deregulation proceeding. By extending 
the comment period as requested, it is 
contended, those commenting will be 
able to point out where our deregulation 
proposal fails to meet standards which 
may be set out by the Court or, on the 
other hand, be saved the effort of 
responding to issues which may be 
rendered moot by WNCN. By waiting 
until after the Court's opinion to proceed 
further in radio deregulation, petitioners 
aver, the Commission, “can be assured 
that its final decision in Radio 
Deregulation does not contain fatal legal 
flaws." 

3. Petitioners have failed to 
demonstrate good cause for an 
extension of the comment period in this 
proceeding. The question presented for 
the Court’s consideration in WNCN is 
“(w)hether the Communications Act of 
1934, read in the light of the First 
Amendment, grants to the Federal 
Communications Commission the 
discretion to follow a policy of declining 
to review entertainment program format 
changes when a radio broadcast license 
is renewed or transferred." (See, 

Petition fora Writ of Certiorari to the 
United States Court of Appeals for the 
District of Columbia Circuit, filed in the 
Supreme Court of the United States. No. 
79-824, page 2.) While it may transpire 
that the Court's opinion in WNCN will 
address issues that may have some 
relationship to the issues presented by 
the radio deregulation proceeding, we 
do not believe that there is such a strong 
nexus as to warrant an extension of the 
comment period until after the issuance 
of that opinion. It is unlikely that the 


WNCN case will be argued to the Court 
prior to the Fall, 1900. The Court may 
not issue its opinion until the Spring of 
1981. The extension of the comment 
period for a period which could turn out 
to be in excess of one year to await an 
opinion which may have some 
relationship to radio deregulation is not 
warranted. 

4. Additionally, given the extent of the 
record already compiled by the 
Commission in this proceeding, 
including informal comments (which at 
their peak were being received in the 
amount of approximately 2.500 per day) 
it may be some time before the record 
can be thoroughly reviewed and the 
issues in the instant matter resolved. It 
may well be that the Court will issue its 
opinion in WNCN prior to the 
Commission's consideration of a Report 
and Order in the deregulation 
proceeding. It goes without saying that 
in such an event, the Commision would 
take account of the Court's opinion, and 
any requirements or standards which it 
may impose, in resolving the issues 
herein. If the Commission acts in this 
proceeding prior to the issuance of the 
Court's opinion, we are confident that 
any discrepancies between what the 
Commission decides and what the Court 
says will be brought to the attention of 
the Commission or the Courts. However, 
delaying this proceeding for as much as 
a year to await a decision which may 
have no bearing on the questions before 
us would serve no useful purpose. 

5. In view of the foregoing, the 
petitioners' Motion for Extension of 
Time to File Comments, is denied. 

Federal Communications Commission. 
William |. Tricarico, 

Secretary. 

|FR Doc. Filed J-M-SOc «:4S am) 

BILLING CODE S712-01-H 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 611 

Bering Sea and Aleutian Islands 
Groundfish Fishery; Retention of 
Reserve Amounts 

agency: National Oceanic and 
Atmospheric Administration (NOAA)/ 
Department of Commerce. 
action: Notice of retention of reserve 
amounts: response to comments. 

summary: This notice (field order) 
announces the retention of reserve 
amounts of fish that were eligible on 
February 2.1980 for apportionment to 
the total allowable level of foreign 
fishing (TALFF) in accordance with the 


provisions of the preliminary fishery 
management plan (PMP) for the Bering 
Sea and Aleutian Islands Groundfish 
Fishery and the regulations 
implementing this PMP which were 
published on January 4,1980 [45 FR 
1028; 50 CFR 611.93(b)(3)(iii)J. These 
regulations apply to vessels of foreign 
nations fishing for groundfish in the 
Bering Sea and Aleutian Islands area. 
FOR FURTHER INFORMATION CONTACT: 
Harry L. Rietze, Director. Alaska Region. 
National Marine Fisheries Service, P.O. 
Box 1668, Juneau. Alaska 99802, 
Telephone: (907) 586-7221. 
SUPPLEMENTARY INFORMATION: Final 
regulations were published by NOAA on 
February 14,1980 (45 FR 9940) that 
apportioned 410 metric tons of the Atka 
mackerel reserve to domestic annual 
harvest (DAH) in response to public 
comments submitted prior to February 2, 
1980. With respect to other species, the 
Regional Director, National Marine 
Fisheries Service, Alaska Region, 
deferred further action pending 
consultation with the North Pacific 
Fishery Management Council (Council). 
This notice serves to announce the 
Regional Director’s final determination. 

/. Determination of Amount of Reser\ r e 
Release 

Pursuant to consultation with the 
Council, the Regional Director has 
determined that no additional reserves 
will be apportioned to the TALFF at this 
time. In making this determination, the 
Regional Director concluded that, even 
though present U.S. catches have been 
minimal, the remaining eligible reserves 
should be retained until at least the next 
apportionment date, April 2,1980, due to 
uncertainty regarding the amounts that 
will be caught by U.S. fishermen during 
the remainder of the fishing year. A 
significant increase in U.S. fishing effort 
for U.S. and foreign processors is 
expected. It is, therefore, presently 
inappropriate to apportion other eligible 
reserves to TALFF. 

II. Response to Public Comment 

The following is a single response to 
three comments published in summary 
form in the Federal Register on February 
14, 1980 (45 FR 9940): 

Response: No additional eligible 
reserves will be apportioned to TALFF 
at this time due to uncertainty regarding 
the amounts of fish that will be caught 
by U.S. fishermen. 

Signed at Washington, D C., this 21 day of 
March, 1980. 

(16 U.S.C. Section 1801 ct seq.) 

Winfred H. Meibohm, 

Executive Director, National Marine 
Fisheries Service. 

|FR Doc. 80-U612 Filed 3-2S-W: *45 am) 

BILLING CODE 3510-22-M 
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CIVIL AERONAUTICS BOARD 

[Docket 37880] 

Green Mountain Airlines, Ltd.; Fitness 
Investigation; Assignment of 
Proceeding 

This proceeding is hereby assigned to 
Administrative Law Judge Elias C. 
Rodriguez. Future communications 
should be addressed to Judge Rodriguez. 

Dated at Washington, D.C.. March 24.1980. 
Joseph J. Saunders, 

Chief A ciministrative La w fudge. 

[FR Due. 80-9664 Filed 3-26-80: 8:45 am) 

BILLING CODE 6320-01-M 


[Order 80-3-161; Docket 37294] 

Priority and Nonpriority Domestic 
Service Mail Rates Investigation; Order 
To Show Cause 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 25th day of March 1980. 

By Order 78-11-80, the Board adopted 
a review procedure and updating 
formula for establishing final domestic 
service mail rates for future periods on a 
semi-annual basis. The update 
procedure was further modified by 
Orders 79-7-16, 79-7-95, 79-12-128 and 
80-3-160. The present order to show 
cause reflects all revisions adopted by 
the Board and proposes tentative final 
rates for the second quarter of calendar 
year 1980. 

The tentative final service mail rates 
set forth in the attached Appendix A 
reflect the application of the following 
cost escalation factors: 

1. Fuel cost: The change in average 
price per gallon over the last four 
months (September to January) is added 
to the January 1980 average price per 
gallon to arrive at the projected average 
price per gallon at May 15,1980, the 
midpoint of the quarter for which the 
rates are to be effective; and 


2. Other costs: Cost escalation from 
March 31,1979, to March 31,1980, is 
based on a comparison of unit costs for 
the year ended September 30,1978. with 
unit costs for the year ended September 

30,1979. 

These rates represent a decrease of 
approximately 0.17 percent for the 
linehaul charge and about 0.03 percent 
for the terminal charges from the final 
service mail rates established for the 
first quarter of calendar year 1980. The 
cause for the decrease is attributed to 
the decrease in the rate of increase in 
fuel prices. 

The Board tentatively finds and 
concludes that: 

(1) The fair and reasonable rates of 
compensation to be paid in their entirety 
by the Postmaster General pursuant to 
the provisions of section 406 of the 
Federal Aviation Act of 1958, as 
amended, to the carriers for the 
transportation of that mail described in 
Order 79-7-16, ordering paragraph 3, 
subparagraphs (c), (d) and (e), between 
the points listed in subparagraph (c), 
supra the facilities used and useful 
therefor, and the services connected 
therewith, for the period April 1 through 
June 30,1980, are those rates set forth in 
the attached Appendix A. 

(2) Order 79-7-16, ordering paragraph 
3(g), shall be amended by adding the 
following: 



Standard 

Daylight 


container 

container 

April 1 , 1980 through June 30, 

1980. 

3.473 cents 

3.445 cents 


(3) The fair and reasonable temporary 
rates of compensation for the 
transportation of mail by aircraft in 
domestic service for the period July 1, 
1980, until further Board order are the 
rates established by this order as final 
rates for the period April 1 through June 

30.1980. 

(4) The terms and conditions 
applicable to the transportation of each 
class of mail at the rates established 
here are those set forth in Order 79-7- 
16. 

Accordingly, pursuant to the Federal 
Aviation Act of 1958, as amended, 
particularly sections 204(a) and 406, and 
the Board’s Procedural Regulations 
promulgated in 14 CFR, Part 302. 

1. We direct all interested persons to 
show cause why the Board should not 
adopt the foregoing tentative findings 


and conclusions, and fix, determine and 
publish the final rates specified above to 
be effective April 1 through June 30, 

1980. 

2. We direct all interested persons 
having objections to the rates or to the 
tentative findings and conclusions 
proposed here to file with the Board a 
notice of objection within ten (10) days 
after the date of service of this order, 
and, if notice is filed, to file a written 
answer and any supporting documents 
within 30 days after service of this 
order. 

3. If no notice is filed, or, if after 
notice, no answer is filed within the 
designated time, or if an answer timely 
Bled raises no material issue of fact, we 
will deem all further procedural steps 
waived and we may enter an order 
incorporating the tentative findings and 
conclusions set forth here and fixing the 
final rates set forth in the attached 
Appendix A. 

4. We shall serve this order upon all 
parties to the proceeding in Docket 
23080-2. 

We shall publish this order in the 
Federal Register. 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor. 

Secretary. 

[FR Doc. 86-9665 Filed 3-28-60; 8:45 am) 

BILLING CODE 6320-01-M 


COMMISSION ON CIVIL RIGHTS 

Connecticut Advisory Committee; 
Rescheduled Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights 
that a planning meeting of the 
Connecticut Advisory Committee (SAC) 
of the Commission originally scheduled 
for April 16,1980, at Hartford, 
Connecticut 16103, (FR Doc. 80-8100 on 
page 17056) has been changed. 

The meeting now will be held on April 

15,1980. The place and time will remain 
the same. 

Dated at Washington. D.C.. March 25,1980. 
Thomas L. Neumann, 

Advisory Committee Management Officer. 

(FR Doc. 86-9893 Filed 3-28-80: 645 am) 

BILLING CODE 6335-01-M 
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Iowa Advisory Committee; Agenda and 
Notice of Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a planning meeting of the Iowa 
Advisory Committee (SAC) of the 
Commission will convene at 10:00 a.m. 
and will end at 2:00 p.m., on April 22, 
1980, at the Ramada Inn Downtown, 929 
Third Street, Room 203, Des Moines, 

Iowa 50309. 

Persons wishing to attend this open 
meeting should contact the Committee 
Chairperson, or the Central States 
Regional Office, 911 Walnut Street, 
Kansas City, Missouri 64106. 

The purpose of this meeting is to hear 
the report of the factfinding meeting on 
affirmative action; and continue 
program planning. 

This meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington, D.C., March 24.1980. 
Thomas L. Neumann. 

Advisory Committee Management Officer. 

|FR Doc. 00-0604 Filed 3-28-00; 8:45 am) 

BILLING CODE 6335-01-M 


Ohio Advisory Committee; Agenda and 
Notice of Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a planning meeting of the Ohio 
Advisory Committee (SAC) of the 
Commission will convene at 10:00 a.m. 
and will end at 3:00 p.m., on April 26, 
1980, at the Department of Community 
Service, 90 West Broad Street, Room 
124, Columbus, Ohio 44307. 

Persons wishing to attend this open 
meeting should contact the Committee 
Chairperson, or the Midwestern 
Regional Office of the Commission, 230 
South Dearborn Street, 32nd Floor, 
Chicago, Illinois 60604. 

The purpose of this meeting is to 
review the Cincinnati police report draft. 

This meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at Washington. D.C., March 24,1980. 
Thomas L. Neumann, 

Advisory Committee Management Officer. 

(FR Doc. 00-9695 Filed 3-28-60; 8:45 am) 

BILLING CODE 6335-01-M 


New York Advisory Committee; 
Rescheduled Meeting 

Notice is herby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights 
that a planning meeting of the New York 


Advisory Committee (SAC) of the 
Commission originally scheduled for 
April 25,1980, at Albany. New York (FR 
Doc. 80-8103 on page 17056) has been 
changed. 

The meeting now will be held on April 
24,1980. The place and time will remain 
the same. 

Dated at Washington. D.C., March 25,1980. 
Thomas L. Neumann, 

Advisory Committee Management Officer. 

(FR Doc 80-9896 Filed 3-28-80; 8:45 am) 

BILLING CODE 6335-01-M 


DEPARTMENT OF COMMERCE 

International Trade Administration 

Computer Peripherals, Components 
and Related Test Equipment Technical 
Advisory Committee; Partially Closed 
Meeting 

Pursuant to Section 10(a)(2) of the 
Federal Advisory Committee Act, as 
amended, 5 U.S.C. App. (1976), notice is 
hereby given that a meeting of the 
Computer Peripherals, Components and 
Related Test Equipment Technical 
Advisory Committee will be held on 
Thursday, April 17,1980. at 9:30 a.m in 
Room 5611, Main Commerce Building, 
14th Street and Constitution Avenue, 
N.W., Washington, D.C. 

The Computer Peripherals, 
Components and Related Test 
Equipment Technical Advisory 
Committee was initially established on 
January 3,1973. On December 20,1974, 
January 13,1977, and August 28,1978, 
the Assistant Secretary for 
Administration approved the recharter 
and extension of the Committee, 
pursuant to Section 5 (c)(1) of the Export 
Administration Act of 1969, as amended, 
50 U.S.C. App. Sec. 2404(c)(1) and the 
Federal Advisory Committee Act. 

The Committee advises the Office of 
Export Administration with respect to 
questions involving (a) technical 
matters, (b) worldwide availability and 
actual utilization of production 
technology, (c) licensing procedures 
which affect the level of export controls 
applicable to computer peripherals, 
components and related test equipment, 
including technical data or other 
information related thereto, and (d) 
exports of the aforementioned 
commodities and technical data subject 
to multilateral controls in which the 
United States participates including 
proposed revisions of any such 
multilateral controls. 

The Committee meeting agenda has 
four parts: 


General Session 

1. Opening remarks by the Chairman. 

2. Presentation of papers or comments 
by the public. 

3. Subcommittee reports: 

(A) Memory and Media, 

(B) Foreign Availability, 

(C) Display and Terminals, and 

(D) Export Regulations. 

Executive Session 

4. Discussion of matters properly 
classified under Executive Order 11652 
or 12065, dealing with U.S. and COCOM 
control program and strategic criteria 
related thereto. 

The General Session of the meeting is 
open to the public, at which a limited 
number of seats will be available. To the 
extent time permits members of the 
public may present oral statements to 
the Committee. Written statements may 
be presented at any time before or after 
the meeting. 

With respect to agenda item (4), the 
Assistant Secretary of Commerce for 
Administration, with the concurrence of 
the delegate of the General Counsel, has 
formally determined, pursuant to 
Section 10(d) of the Federal Advisory 
Committee Act, as amended by Section 
5(c) of the Government in the Sunshine 
Act, Pub. L. 94-409, that the matters to 
be discussed in the Executve Session 
should be exempt from provisions of the 
Federal Advisory Committee Act 
relating to open meetings and public 
participation therein, because the 
Executive Session will be concerned 
with matters listed in 5 U.S.C. 552b(c)(l). 
Such matters are specifically authorized 
under criteria established by an 
Executive Order to be kept secret in the 
interest of national defense or foreign 
policy. All materials to be reviewed and 
discussed by the Committee during the 
Executive Session of the meeting have 
been properly classified under Executive 
Order 11652 or 12065. All Committee 
members have appropriate security 
clearances. 

The complete Notice of Determination 
to close meetings or portions thereof of 
the series of meetings of the Computer 
Peripherals. Components and Related 
Test Equipment Technical Advisory 
Committee and of any subcommittees 
thereof, was published in the Federal 
Register on September 14,1978 (43 FR 
41071). 

Copies of the minutes of the General 
Session will be available by calling Mrs. 
Margaret Cornejo, Policy Planning 
Division. Room 1617M, Office of Export 
Administration, U.S. Department of 
Commerce, Washington, D.C. 20230, 
phone 202-377-2583. 
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For further information contact Mrs. 
Cornejo either in writing or by phone at 
the address or number shown above. 

Dated: March 28.1980. 

Kent N. Knowles, 

Director, Office of Export Administration, 

U.S. Department of Commerce. 

|FR Doc. 80-9677 Filed 3-28-80; 8:45 am) 

BILLING COOE 3510-25-M 


Management-Labor Textile Advisory 
Committee; Public Meeting 

Pursuant to Section 10(a)(2) of the 
Federal Advisory Committee Act, 5 
U.S.C. App. (1976), notice is hereby 
given that a meeting of the Management- 
Labor Textile Advisory Committee will 
be held on April 17,1980, at 1:30 p.m. in 
Room 6802, Department of Commerce, 
14th & Constitution Avenue NW., 
Washington, D.C. 20230. 

The Committee was established by 
the Secretary of Commerce on October 
18,1961 to advise U.S. Government 
officials on problems and conditions in 
the textile and apparel industry and 
furnish information on world trade in 
textiles and apparel. 

The agenda for the meeting will be as 
follows: 

1. Review of import trends. 

2. Implementation of textile agreements. 

3. Report on conditions in the domestic 

market 

4. Other business. 

A limited number of seats will be 
available to the public on a first-come 
basis. The public may File written 
statements with the Committee before or 
after each meeting. Oral statements may 
be presented at the end of the meeting to 
the extent time is available. 

Copies of the minutes of the meeting 
will be made available on written 
request addressed to the ITA Freedom 
of Information Officer, International 
Trade Administration, Records 
Inspection Facility, Room 3012, U.S. 
Department of Commerce. Washington. 
D.C. 20230. 

Further information concerning the 
Committee may be obtained from Arthur 
Garel, Director, Office of Textiles and 
Apparel. U.S. Department of Commerce, 
Washington, D.C. 20230. telephone 202/ 
377-5078. 

Dated: March 24.1980. 

Paul T. O’Day, 

Deputy Assistant Secretary for Textiles and 

Apparel. 

IFR Doc 80-9083 Filed 3-28-80; 8:45 am] 

BILLING COOE 3510-25-M 


National Oceanic and Atmospheric 
Administration 

Gulf of Mexico Fishery Management 
Council’s Scientific and Statistical 
Committee and Reef Fish Advisory 
Subpanel; Public Meetings 

AGENCY: National Marine Fisheries 
Service, NOAA. 

summary: The Gulf of Mexico Fishery 
Management Council, established by 
Section 302 of the Fishery Conservation 
and Management Act of 1976 (Pub. L. 
94-265), has established a Scientific and 
Statistical Committee (SSC) which will 
meet to review procedures and policies 
of the SSC and the draft fishery 
management plans (FMPs) for Reef Fish 
and Coral, and has established a Reef 
Fish Advisory Subpanel (AP) which will 
meet to review a FMP. 
dates: The SSC meeting will convene 
on Thursday, April 24,1980, at 9 a.m., 
reconvene on Friday, April 25,1980. at 9 
a.m.; adjourning at 5 p.m. on both days, 
in the Tampa Room of the Barclay 
Airport Inn, 5303 West Kennedy 
Boulevard, Tampa, Florida. The AP 
meeting will convene on Monday, April 
21,1980, at 9 a.m. and adjourn at 4 p.m., 
in the Venetian Room of the Holiday Inn 
Downtown, 316 West Tennessee Street, 
Tallahassee, Florida. The meetings are 
open to the public. 

FOR FURTHER INFORMATION CONTACT: 

Gulf of Mexico Fishery Management 
Council, Lincoln Center. Suite 881, 5401 
West Kennedy Boulevard. Tampa, 
Florida 33609, Telephone: (813) 228-2815. 

Dated: March 26,1980. 

Winfred H. Meibohm, 

Executive Director, National Marine 
Fisheries Service. 

[FR Doc. 80-9703 Filed 3-28-80. 8:45 am) 

BILLING COOE 3510-22-M 


National Marine Fisheries Service; 
Notice of Modification of Permit 

Notice is hereby given that, pursuant 
to the provisions of § 216.33(d) and (c) of 
the Regulations Governing the Taking 
and Importing of Marine Mammals (50 
CFR Part 216), Permit No. 135 issued to 
Mr. William A. Watkins and Mr. 

William E. Schevill, Woods Hole 
Oceanographic Institution, Woods Hole, 
MA 02543 on June 23.1976 (41 FR 25920), 
as modified in July 12,1977 (42 FR 
35876), is further modified in the 
following manner: 

Section B-ll has been changed to 
read, ‘This Permit is valid with respect 
to the taking authorized herein until 
December 31,1984.” 

This modification is effective March 
31,1980. 


The Permit as modified, and 
documentation pertaining to the 
modification are available for review in 
the following offices: 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 3300 
Whitehaven Street, N.W., Washington, 
D.C. 

Regional Director, National Marine 
Fisheries Service, Northeast Region, 
Federal Building, 14 Elm Street, 
Gloucester, Massachusetts 01930; 

Regional Director, National Marine 
Fisheries Service, Southwest Region, 300 
South Ferry Street, Terminal Island. 
California 90731; 

Regional Director. National Marine 
Fisheries Service, Alaska Region. P.O. 
Box 1668 Juneau, Alaska 99802; 

Regional Director, National Marine 
Fisheries Service, Southeast Region. 

9450 Koger Boulevard, St. Petersburg, 
Florida 33702; and 
Regional Director, National Marine 
Fisheries Service. Northwest Region, 
1700 Westlake Avenue, North Seattle, 
Washington 98109. 

Dated: March 24,1980. 

Winfred H. Meibohm, 

Executive Director, National Marine 
Fisheries Service. 

[FR Doc 80-9710 Filed 3-28-80; 8:45 am] 

BILLING CODE 3510-22-M 


National Marine Fisheries Service; 
Notice of Receipt of Application for 
Permit 

Notice is hereby given that an 
Applicant has applied in due form for a 
permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), and the Regulations Governing 
the Taking and Importing of Marine 
Mammals (50 CFR Part 216). 

1. Applicant: 

a. Name: Dolfirodam B.V. (P200A). 

b. Address: Gebouw de Hoffdpoort, Blaak 
101, 3011 GB Rotterdam. Netherlands. 

2. Type of Permit: Public Display. 

3. Name and Number of Animals: Atlantic 
bottlenose dolphins (Tursiops truncatus)—2. 

4. Type of Take: To capture and maintain 
permanently in a facility. 

5. Location of Activity: Southeast Texas 
Coast. 

6. Period of Activity: 2 years. 

The arrangements and facilities for 
transporting and maintaining the marine 
mammals requested in the above 
described application have been 
inspected by a licensed veterinarian, 
who has certified that such 
arrangements and facilities are 
adequate to provide for the well-being of 
the marine mammals involved. 

Concurrent with the publication of 
this notice in the Federal Register the 
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Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, Department of 
Commerce, Washington, D.C. 20235, 
within 30 days of the publication of this 
notice. Those individuals requesting a 
hearing should set forth the specific 
reasons why a hearing on this particular 
application would be appropriate. The 
holding of such hearing is at the 
discretion of the Assistant 
Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

As a request for a permit to take living 
marine mammals to be maintained in 
areas outside the jurisdiction of the 
United States, this application has been 
submitted in accordance with National 
Marine Fisheries Service policy 
concerning such applications (40 F.R. 
11619, March 12,1975). In this regard, no 
application will be considered unless: 

(a) It is submitted to the Assistant 
Administrator for Fisheries, National Marine 
Fisheries Service, through the appropriate 
agency of the foreign government; 

(b) It includes: 

i. A certification from such appropiiate 
government agency verifying the information 
set forth in the application; 

ii. A certification from such government 
agency that the laws and regulations of the 
government involved permit enforcement of 
the terms of the conditions of the permit, and 
that the government will enforce such terms; 

iii. A statement that the government 
concerned will afford comity to a National 
Marine Fisheries Service decision to amend, 
suspend or revoke a permit. 

In accordance with the above cited 
policy, the certification and statements 
of the Ministry of Culture, Recreation 
and Social Welfare of the Netherlands 
have been found appropriate and 
sufficient to allow consideration of this 
perm’ application. 

Documents submitted in connection 
with the above application are available 
for review in the following offices: 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 3300 
Whitehaven Street, N.W., Washington, 
D.C.; and 

Regional Director, National Marine 
Fisheries Service, Southeast Region, 
Duval Building, 9450 Roger Boulevard, 

St. Petersburg, Florida 33702. 


Dated: March 25.1980. 

William Aron, 

Director, Office of Marine Mammals and 
Endangered Species, National Marine 
Fisheries Service . 

[FR Doc 80-9709 Filed *-20-80: 8:45 amj 

BILUNG CODE 3510-22-M 


National Marine Fisheries Service; 
Receipt of Application for Permit 

Notice is hereby given that an 
Applicant has applied in due form for a 
permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), and the Regulations Governing 
the Taking and Importing of Marine 
Mammals (50 CFR Part 216). 

1. Applicant: 

a. Name: Kansas City Zoological Park, 
Swope Park (P217A). 

b. Address: Kansas City, Missouri 64152. 

2. Type of Permit: Public Display. 

3. Name and Number of Animals: 

California sea lions (Zalophus 
califomianus)—8. 

4. Type of Take: Capture for permanent 
care and maintenance. 

5. Location of Activity: California Channel 
Islands. 

6. Period of Activity: 2 years. 

The arrangements and facilities for 
transporting and maintaining the marine 
mammals requested in the above 
described application have been 
inspected by a licensed veterinarian, 
who has certified that such 
arrangements and facilities are 
adequate to provide for the well-being of 
the marine mammals involved. 

Concurrent with the publication of 
this notice in the Federal Register the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, Department of 
Commerce, Washington, D.C. 20235, on 
or before April 30,1980. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review in the following offices: 


Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 3300 
Whitehaven Street, N.W., Washington, 
D.C.; Regional Director, National Marine 
Fisheries Service, Southwest Region, 300 
South Ferry Street, Terminal Island, 
California 90731; and 
Regional Director, National Marine 
Fisheries Service, Southeast Region, 
9450 Roger Boulevard, St. Petersburg, 
Florida 33702. 

Dated: March 21,1980. 

William Aron, 

Director, Office of Marine Mammals and 
Endangered Species, National Marine 
Fisheries Service. 

(FR Doc. 80-9648 Filed 3-28-80: 8:45 am) 

BILLING CODE 3510-22-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Announcing levels of Restraint for 
Certain Cotton Textile Products 
Exported From Brazil, Effective on 
April 1, 1980 

agency: Committee for the 
Implementation of Textile Agreements. 
action: Establishing import restraint 
levels for cotton textile products in 
Category 337 (playsuits), 339 (women’s, 
girls’ and infants’ knit shirts and 
blouses) and part of 369 (floor coverings) 
exported from Brazil, effective on April 
1.1980. 

(A detailed description of the textile 
categories in terms of T.S.U.S.A. 
numbers was published in the Federal 
Register on February 28,1980 (45 F.R. 
13172)). 

summary: The Bilateral Cotton Textile 
Agreement of April 22,1976, as amended 
and extended, between the 
Governments of the United States and 
the Federative Republic of Brazil 
establishes levels of restraint for certain 
cotton textile products, including 
Categories 337, 339 and 369 (pt.), 
produced or manufactured in Brazil and 
exported to the United States during the 
twelve-month period beginning on April 
1,1980 and extending through March 31, 
1981. Accordingly, there is published 
below a letter from the Chairman of the 
Committee for the Implementation of 
textile Agreements to the Commissioner 
of Customs directing that entry into the 
United States for consumption or 
withdrawal from warehouse for 
consumption of cotton textile products 
in Categories 337, 339 and 369 (pt.) be 
limited to the designated twelve-month 
levels of restraint. 

This letter and the actions taken 
pursuant to it are not designed to 
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implement all of the provisions of the 
bilateral agreement, but are designed to 
assist only in the implementation of 
certain of its provisions. 
effective date: April 1,1980 
for FURTHER INFORMATION CONTACr. 
LaWonne Cunningham, Statistical 
Assistant, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
Washington, D.C. 20230 (202/377-5423). 
Arthur Garel, 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 

U.S. Department of Commerce. Internationa / 
Trade Administration, 

Washington, D.C. 

Committee for the Implementation of Textile 

Agreements 
March 20.1980. 

Commissioner of Customs. 

Department of the Treasury, Washington, 

D.C. 

Dear Mr. Commissioner: Under the terms of 
the Arrangement Regarding International 
Trade in Textiles done at Geneva on 
December 20,1973, as extended on December 
15,1977; pursuant to the Bilateral Cotton 
Textile Agreement of April 22.1976, as 
amended and extended, between the 
Governments of the United States and the 
Federative Republic of Brazil; and in 
accordance with the provisions of Executive 
Order 11651 of March 3,1972, as amended by 
Executive Order 11951 of January 6,1977, you 
are directed to prohibit, effective on April 1. 
1980 and for the twelve-month period 
extending through March 31.1981, entry into 
the United States for consumption and 
withdrawal from warehouse for consumption 
of cotton textile products in Categories 337, 

339 and 369 pt., produced or manufactured in 
Brazil, in excess of the following levels of 
restraint- 


category 12-Mo. level of restraint 


337. 85,595 dozen 

339- 243.120 dozen 

3^9 pt' - 672,495 dozen 


1 ^ Category 369, only the following T.S.U.SA numbers. 
360.2000 360.7600 361.1820 361.5630 

360 2500 360.8100 361.5000 

360.3000 361 0510 361.5420 

in carrying out this directive entries of 
cotton textile products in the foregoing 
categories, except Category 337, produced or 
manufactured in Brazil which have been 
exported to the United States prior to April 1, 
1980, shall, to the extent of any unfilled 
balances, be charged against the levels of 
restraint established for such goods during 
the twelve-month period beginning on April 
1.1979 and extending through March 31,1980. 
In the event the levels of restraint established 
for that period have been exhausted by 
previous entries, such goods shall be subject 
to the levels set forth in this letter. Textile 
products in Category 337 that have been 
exported to the United States before April 1, 
1980 shall not be subject to this directive. 

The levels of restraint set forth above are 
subject to adjustment in the future according 


to the provisions of the Bilateral Cotton 
Textile Agreement of April 22.1976. as 
amended and extended between the 
Governments of the United States and the 
Federative Republic of Brazil which provide, 
in part, that: (1) within the aggregate and 
applicable group limits, specific limits may be 
exceeded by designated percentages; (2) 
specific ceilings may be increased for 
carryover and carry forward up to 11 percent 
of the applicable category limit; (3) 
consultation levels may be increased within 
the aggeregate and applicable group limits 
upon agreement between the two 
governments; and (4) administrative 
arrangements or adjustments may be made to 
resolve minor problems arising in the 
implementation of the agreement. Any 
appropriate future adjustments under the 
foregoing provisions of the bilateral 
agreement will be made to you by letter. 

A detailed description of the textile 
categories in terms of T.S.U.S.A. numbers 
was published in the Federal Register on 
February 28,1980 (45 FR 13172). 

In carrying out the above directions, entry 
into the United States for consumption shall 
be construed to include entry for 
consumption into the Commonwealth of 
Puerto Rico. 

The actions taken with respect to the 
Government of the Federative Republic of 
Brazil and with respect to imports of cotton 
tesxtile products from Brazil have been 
determined by the Committee for the 
Implementation of Textile Agreements to 
involve foreign affairs functions of the United 
States, therefore, these directions to the 
Commissioner of Customs, which are 
necessary for the implementation of such 
actions, fall within the foreign affairs 
exception to the rule-making provisions of 5 
U.S.C. 553. this letter will be published in the 
Federal Register. 

Sincerely, 

Arthur Garel, 

Acting Chairman. Committee for the 
Implementation of Textile Agreements 

[FR Doc 80-9665 Filed 3-28-00: 8:45 am] 

BILLING CODE 3510-25-M 


Soliciting Public Comment on Certain 
Unilateral Restraint Actions Affecting 
Certain Cotton and Man-Made Fiber 
Textile Products From the People’s 
Republic of China 

Effective on June 11,1979, pursuant to 
the terms of Section 204 of the 
Agricultural Act of 1956, as amended, 
the United States Government invoked 
unilateral restraints on cotton textile 
and man-made fiber products in 
Categories 331, 339, 340, 347/348 and 
645/646, produced or manufactured in 
the people’s Republic of China and 
exported to the United States during the 
twelve-month period which began on 
May 31,1979 and extends through May 
30,1980. The purpose of this notice is to 
advise that consideration is being given 
to extending these restraints, effective 


on May 31,1980 and for the ensuring 
twelve-month period. 

Public comment is invited on the 
possible extension of restraints in the 
above mentioned categories. This 
includes an invitation for comments on 
levels, procedures, or any other aspect 
related to the potential restraints. 

Anyone wishing to express a view or 
provide data or information on these or 
any other points related to this issue is 
invited to submit such comments in ten 
copies to Mr. Paul T. O’Day, Chairman 
of the Committee for the Implementation 
of Textile Agreements, U.S. Department 
of Commerce, 14th and Constitution 
Avenue, N.W., Room 3011. Washington, 
D.C. 20230. 

Views, data or information submitted 
under this procedure will be available 
for public inspection in the Office of 
Textiles and Apparel, Room 2815, U.S. 
Department of Commerce, 14th and 
Constitution Avenue, N.W., Washington, 
D.C. 20230, and may be obtained upon 
written request. Whenever practicable, 
public comment may be invited 
concerning views, comments or 
information received from the public 
which the Committee for the 
Implementation of Textile Agreements 
considers appropriate for further 
consideration. 

The solicitation of comments on any 
negotiation, consultation, market 
disruption or any other matter pursuant 
to this notice is not a waiver in any 
respect of the exemption contained in 5 
U.S.C. 553(a)(1) and 554(a)(4) relating to 
matters which constitute “a foreign 
affairs function of the United States”. 
Arthur Garel, 

Acting Chairman. Committee for the 
Implementation of Textile Agreements. 

[FR Doc. 00-9664 Filed 3-28-60: 8:45 amj 

BILUNG COOE 3510-25-M 


COUNCIL ON WAGE AND PRICE 
STABILITY 

Price Advisory Committee; 
Supplemental Information to Notice of 
Meeting 

TIME AND PLACE of MEETING: On March 
19,1980, the Council on Wage and Price 
Stability announced that the next 
regularly scheduled meeting of its Price 
Advisory Committee would be April 9, 
1980, at 10:00 a.m. in Room 2008 of the 
New Executive Office Building, 726 
Jackson Place, N.W., Washington, D.C. 
20503. (45 Fed. Reg. 17627) The time of 
the meeting has been changed to 9:00 
a.m. 

PURPOSE OF THE MEETING: The meeting 
will be devoted to hearing comments 
from the public on the second-year price 





















20992 


Federal Register / Vol. 45, No. 63 / Monday, March 31, 1980 / Notices 


standard and its relationship to the 
second-year pay standard. 

PUBLIC participation: Persons 
interested in being heard should notify 
the Office of the General Counsel, 
Council on Wage and Price Stability, 600 
17th Street, N.W., Washington, D.C. 
20506, by Thursday, April 3,1980. The 
notification should take the form of a 
written statement that includes the 
person’s name, affiliation (if any), 
identification of the portion(s) of the 
standards or other issue(s) to be 
discussed, a summary of the position of 
the issue(s), and the amount of time 
requested. By close of business, 

Monday, April 7,1980, the Council will 
issue a press release announcing the 
names of those persons that will be 
invited to present their views orally to 
the Committee. Interested persons that 
are not included on the agenda will be 
able to submit written comments to the 
Office of the General Counsel at the 
above address by Wednesday. April 9, 
1980. 

ADDITIONAL INFORMATION: For 

additional information regarding these 
procedures, please telephone the Office 
of Public Affairs at (202) 456-6756. 

Dated: March 27,1980. 

Sally Katzen, 

Advisory Committee Management Officer. 

|FR Doc. 80-9628 Filed 3-28-60: 8:45 am] 

BILLING COOE 317S-01-I4 


DEPARTMENT OF DEFENSE 

Department of the Air Force 

Community College of the Air Force 
(CCAF) Advisory Committee; Meeting 

The Community College of the Air 
Force Advisory Committee will hold a 
meeting on April 22.1980 at 8:15 a.m. in 
the Conference Room, Number 121, 
Building 836, located at Maxwell Air 
Force Base, Montgomery, Alabama. 

The meeting is open to the public. 
Agenda items include: State of the 
College, Academic Policy 
Considerations, Commission on Colleges 
Accreditation Team Visit, and Progress 
of Former Graduates. 

For further information contact Lt. 

Col. Thomas C. Padgett. (205) 293-7937, 
Community College of the Air Force, 
Maxwell AFB, Alabama 36112. 

Carol M. Rose. 

Air Force Federal Register. Liaison Officer. 

|FR Doc. 08-9869 Filed 3-28-80: 8:45 um) 

BILLING COOE 3910-01-M 


Department of the Army 

Privacy Act of 1974: Proposed New 
Systems of Records, Deletions and 
Amendments 

agency: Department of the Army, DOD. 
summary: The Department of the Army 
is proposing 2 new systems of records 
subject to the Privacy Act, deleting 8. 
and amending 14. 
dates: Proposed actions shall be 
effective on April 30,1980 unless public 
comments result in a contrary 
determination requiring republication 
for further comments. 
address: Comments may be submitted 
to the Department of the Army, ATTN: 
DAAG-AMR-R, 1000 Independence 
Avenue, SW, Washington, DC 20314 
prior to April 30, 1980. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Cyrus H. Fraker, Office of The 
Adjutant General, Headquarters, 
Department of the Army, Washington, 
DC 20314; telephone: 202/693-0973. 
supplementary information: Reports 
of proposed new systems of records, 
required by 5 USC 552a(o), were 
provided the Office of Management and 
Budget and the Congress on 13 February 
1980. Systems of records being amended 
are not subject to the requirements of 5 
USC 552a(o). 

Department of the Army systems of 
records have been published in the 
following editions of the Federal 
Register: 

44 FR 73729. December 17,1979. 

45 FR 1658, January 8.1980. 

45 FR 8399, February 7,1980. 

O. |. Williford, 

Director, Correspondence and Directives. 
Washington Headquarters Services, 
Department of Defense. 

Additions 

A0102.02aDAAG 

system name: 

102.02 Office Business Visitor Files 

system location: 

Segments may be maintained at 
Headquarters, Department of the Army, 
staff and field operating agencies, 
commands, installation and supporting 
activities. 

categories of individuals covered by the 
system: 

Any visitor who represents a person, 
firm, corporation, academic institution 
or other enterprise involved in business 
transactions with the Army. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Files contain forms which reflect the 
individual’s name, name and address of 


firm represented, person/office visited, 
purpose of visit, and the status of 
individual as regards past or present 
affiliation with the Department of 
Defense. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

Title 10 U.S.C.. Section 3012. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

To provide information to those 
officials of the Army responsible for 
monitoring/controlling visitor's status 
and determining purpose of visit so as to 
preclude conflict of interest. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM. 

STORAGE: 

Paper records in file folders. 

retrievability: 

By name of visitor. 

safeguards: 

Records are maintained in file 
cabinets with access limited to Division 
and Branch Chiefs having primary 
interest. 

RETENTION AND DISPOSAL: 

Retained for 1 year after which 
records are destroyed. 

SYSTEM MANAGER(S) AND ADDRESS: 

The Adjutant General, Headquarters, 
Department of the Army, Washington, 
DC 20314. 

NOTIFICATION PROCEDURE: 

Information may be obtained from the 
commander/supervisor maintaining the 
information. 

RECORD ACCESS PROCEDURES: 

Requests should be addressed to 
appropriate commander or supervisor. 
Official mailing addresses are in the 
Directory of United States Army 
Addresses following the annual 
compilation of Army system notices 
published in the Federal Register. 

CONTESTING RECORD PROCEDURES: 

The Army’s rules for access to records 
and for contesting contents and 
appealing initial determinations may be 
obtained from the SYSMANAGER. 

RECORD SOURCE CATEGORIES: 

Information is obtained from the 
individual. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

None. 
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AlOOl.OSaDAAG 

SYSTEM NAME: 

1001.08 Office Personnel Training 

Files 

SYSTEM LOCATION: 

Maintained by officials designated to 
administer agency training programs at 
Headquarters, Department of the Army 
staff, field operating agencies, major 
commands, installations, and activities. 
Official mailing addresses are in the 
Directory of United States Army 
Addresses following the annual 
compilation of Army system notices 
published in the Federal Register. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

SYSTEM. 

Military and civilian personnel 
employed by the Army who have been 
selected or scheduled for, or have 
recently completed training related to 
functional responsibilities of the office 
to which assigned or are in furtherance 
of individual’s career development. 

CATEGORIES OF RECORDS IN THE SYSTEM 

Records pertain to the scheduling and 
follow-up of military and civilian 
training courses. Documents include (a) 
annual projection of individual training 
necessary to maximize personal career 
development goals and mission 
accomplishment; (b) tuition, personnel 
and travel costs; (c) course name and 
training facility at which offered; and (d) 
personal data including name, rank/ 
grade, social security number (SSN), 
security clearance, resume of 
educational background to include 
academic achievements, on-the-job and 
formal classroom training, and related 
management reports. 

AUTHORITY FOR MAINTENANCE OF THE 

SYSTEM. 

Title 10 U.S.C., Section 3012. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

To provide management and 
individuals with reports of training 
completion, courses scheduled to be 
taken, and related required actions. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, accessing, retaining, and 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Paper records in file folders; computer 
magnetic tapes and disks. 

Retrievabiuty: 

By name and/or SSN. 
safeguards: 

All records are maintained in secured 
buildings, in either file cabinets or areas 


accessible only to authorized persons 
having a need-to-know. Computer rooms 
are accessible only by authorized 
personnel through controlled access. 
Computer software precludes 
unauthorized access to the file by use of 
a system password and system lock-out 
procedures. 

RETENTION AND DISPOSAL: 

Records are destroyed after 1 year or 
when no longer required. 

SYSTEM MANAGER(S) AND ADDRESS: 

Commander of organization/activity 
maintaining the record. 

NOTIFICATION PROCEDURE: 

Information may be obtained from the 
SYSMANAGER. 

RECORD ACCESS PROCEDURES: 

Requests should be addressed to 
appropriate commander/training 
officer/supervisor. Written requests 
should include full name of individual 
and SSN. For personal visits, individual 
must provide acceptable identification, 
such as driver’s license, military or 
civilian identification card. 

CONTESTING RECORD PROCEDURES: 

The Army’s rules for access to records 
and for contesting contents and 
appealing initial determinations are 
contained in Army Regulation 340-21 (32 
CFR Part 505). 

RECORD SOURCE CATEGORIES: 

Individual applying for training, his/ 
her supervisor, agency training officer, 
or from office personnel files. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

None. 

Deletions 
A0102.02aDARCOM 
SYSTEM NAME: 

102.02 Office Personnel Register Files 
(44 FR 73770), December 17,1979. 

reason: 

Records are described in proposed 
new system A0102.02aDAAG, Office 
Business Visitor Files, published herein. 

A0810.15AMC 

SYSTEM NAME: 

810.15 Training Summary (44 FR 
73916), December 17.1979. 

reason: 

Records are described in proposed 
new system Al001.08aDAAG, Office 
Personnel Training Files, published 
herein. 


A0929.04aDASG 
system name: 

929.04 Animal Death Certificate Files 
(44 FR 73945), December 17.1979. 

reason: 

Records are described in amended 
system A0929.02aDASG, Privately 
Owned Animal Record Files, published 
herein. 

A1001.07dUSAREUR 
SYSTEM name: 

1001.07 Training Management System 
(44 FR 73947), December 17,1979. 

reason: 

Records are described in proposed 
new system Al001.08aDAAG, Office 
Personnel Training Files, published 
herein. 

A1001.08aMTMC 
system name: 

1001.08 Computer Directed Training 
System (CDTS) (44 FR 73948), December 
17,1979. 

reason: 

Records are described in proposed 
new system Al001.08aDAAG, Office 
Personnel Training Files, published 
herein. 

A1008.05aUS AMSS A 
SYSTEM name: 

1008.05 SMART (System to Manage 
AMSSA Required Training) (44 FR 
73950), December 17.1979. 

reason: 

Records are described in proposed 
new system A1001.08aDAAG, Office 
Personnel Training Files, published 
herein. 

A1012.01dAMC 
system name: 

1012.01 Student Selection Files (44 FR 
73954), December 17.1979. 

reason: 

Records are described in proposed 
new system Al001.08aDAAG, Office 
Personnel Training Files, published 
herein. 

A1012.03rUSACSC 
SYSTEM NAME: 

1012.03 Training/Development 
Records USACSC Military Personnel (44 
FR 73963). December 17,1979. 

reason: 

Records are described in proposed 
new system Al001.08aDAAG, Office 
Personnel Training Files, published 
herein. 
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Amendments 
A0506.05aUSMACTMAI 
SYSTEM NAME: 

506.05 Diplomatic Immunity Roster (44 
FR 73828), December 17.1979. 

changes: 

system identification: 

Amend to read: "A0506.05DAAG". 

system location: 

Delete entry and substitute: 
"Washington National Records Center, 
General Services Administration, 
Suitland, MD 20409.” 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Delete entry and substitute: "Any 
member who was assigned to any of the 
following units which were stationed in 
Thailand: 7th Radio Relay Field Station; 
6024 Security Squadron; Navy 
Detachment, Radio Relay Field Station; 
4802 Joint Liaison Detachment; 17th 
DAR Squadron; Postal Courier Region, 
AI16. Det 1,1985th Communications 
Squadron; 6201 Aerospace Support 
Squadron; Department of Defense 
(DOD) Special Representative, Thailand; 
and General Electric, Kokha." 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

Delete "Royal Thai Government and". 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Delete all entries and substitute: 
"Records are used only to answer 
inquiries." 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

SAFEGUARDS: 

Delete sentence "Rooms within some 
buildings are double locked." 

RETENTION AND DISPOSAL: 

Delete entry and substitute: "Normal 
disposition procedures were preempted 
by imposition of a DOD moratorium. At 
the present time, these records will be 
retained indefinitely." 

SYSTEM MANAGER(S) AND ADDRESS: 

Delete entry and substitute: "The 
Adjutant General, Headquarters, 
Department of the Army. Washington, 

DC 20314." 

NOTIFICATION PROCEDURE: 

Delete entry and substitute: 
"Information may be obtained from 
HQDA (DAAG—AMR—S), Room GA-4580, 
Forrestal Building, Washington, DC 


20314; telephone: Area Code 202/693- 
1845." 

RECORD ACCESS PROCEDURES: 

Delete entry and substitute: "Requests 
should be submitted to The Adjutant 
General. HQDA (DAAG-AMR-S), 
Washington. DC 20314. Requesters 
should furnish their full name and any 
information that would readily identify 
the record sought. Personal visits are not 
permitted." 

CONTESTING RECORD PROCEDURES: 

Delete period and add "(32 CFR Part 
505)." 

A0509.19CUSMACTHAI 
SYSTEM NAME: 

509.19 Vehicle Registration File (44 FR 
73841), December 17,1979. 

CHANGES: 

SYSTEM IDENTIFICATION: 

Amend to read: "A0509.19cDAAG". 

SYSTEM LOCATION: 

Delete entry and substitute: 
"Washington National Records Center, 
General Services Administration. 
Suitland, MD 20409." 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Delete entry and substitute: "Any US 
Government personnel who resided in 
Thailand and who was required to 
register vehicles under USMACTHAI 
Regulation 1-13." 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Delete "RTG" and substitute: "Royal 
Thai Government". 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Delete entry and substitute: "Records 
are used only to answer inquiries." 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

In second sentence, change "POV" to 
read: "Privately Owned Vehicle(s) 
(POV)". 

safeguards: 

Delete entry and substitute: "Building 
employs security guards. Records are 
maintained in storage areas accessible 
only to authorized personnel." 

RETENTION AND DISPOSAL: 

Delete entry and substitute: "Normal 
disposition procedures were preempted 
by imposition of a Department of 
Defense moratorium. At the present 


time, these records will be retained 
indefinitely." 

SYSTEM MANAGER(S) AND ADDRESS: 

Delete entry and substitute: "The 
Adjutant General, Headquarters, 
Department of the Army, Washington. 
DC 20314." 

NOTIFICATION PROCEDURE: 

Delete entry and substitute: 
"Information may be obtained from 
HQDA (DAAG-AMR-S). Room GA-080. 
Forrestal Building, Washington, DC 
20314; telephone: Area Code 202/693- 
1845." 

RECORD ACCESS PROCEDURES: 

Delete entry and substitute: "Requests 
should be submitted to The Adjutant 
General, HQDA (DAAG-AMR-S). 
Washington, DC 20314. Requesters 
should furnish their full name and any 
information that would readily identify 
the record sought. Personal visits are not 
permitted. 

CONTESTING RECORD PROCEDURES: 

Delete "AR 340-21" and substitute: 
"Army Regulation 340-21 (32 CFR Part 
505)." 

A0509.20aUSMACTHAI 
SYSTEM NAME: 

509.20 Ration Control/Commissary/ 
Cosmetic Purchase File (44 FR 73842), 
December 17.1979. 

changes: 

SYSTEM IDENTIFICATION: 

Amend to read: "A0509.20aDAAG”. 

SYSTEM LOCATION: 

Delete entries and substitute: 
"Washington National Records Center, 
General Services Administration. 
Suitland, MD 20409." 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Delete entry and substitute: 
"Individuals who made purchases in 
Thailand Regional Exchange (TRE) 
facilities." 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Delete entries and substitute: 

"Major Item Ration Control Printout: 
The master file was used to produce 
listing on an 'as required’ basis of all 
major TRE purchases made by an 
individual. 

Commissary Printout: Used to produce 
a listing of individuals who overspent 
their monthly dollar amount in the 
commissary. 

PX, Commissary, Class VI 
Questionnaire File: Used to issue ration 
control cards on a semiannual basis; 
record all requests for supplemental 
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purchases, items control of MACT Form 
120, and major household appliance 
purchases. 

PACEX Catalog Purchase File: Used 
to produce a listing of all items 
purchased by an individual from PACEX 
on an ‘as required’ basis. 

Ration Control Registers: Used for 
control of MACT Forms 36S, 36D, 36U, 

81, and 57. 

Duty-Free Inspection File: Used to 
provide information on proper 
disposition of duty-free merchandise." 

routine uses of records maintained in 

THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Delete entry and substitute: "Records 
are used only to answer inquiries." 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

storage: 

Delete entry and substitute: "Records 
are in file folders and on computer 
printouts in file cabinets within a 
Government secure building." 

safeguards: 

Delete entry and substitute: "Building 
employs security guards. Records are 
maintained in storage areas accessible 
only to authorized personnel." 

RETENTION AND DISPOSAL: 

Delete entry and substitute: "Normal 
disposition procedures were preempted 
by imposition of a Department of 
Defense moratorium. At the present 
time, these records will be retained 
indefinitely." 

SYSTEM MANAGER(S) AND ADDRESS: 

Delete entry and substitute: "The 
Adjutant General, Headquarters, 
Department of the Army, Washington. 

DC 20314." 

NOTIFICATION PROCEDURE: 

Delete entry and substitute: 
“Information may be obtained form 
HQDA (DAAG-AMR-S), Room GA-080, 
Forrestal Building, Washington, DC 
20314; telephone: Area Code 202/693- 
1845." 

RECORD ACCESS PROCEDURES: 

Delete entry and substitute: "Requests 
should be submitted to The Adjutant 
General, HQDA (DAAG-AMR-S), 
Washington, DC 20314. Requesters 
should furnish their full name and any 
information that would readily identify 
the record sought. Personal visits are not 
permitted." 

CONTESTING RECORD PROCEDURES: 

Delete "AR 340-21" and substitute: 
Army Regulation 340-21 (32 CFR Part 

505)". 


RECORD SOURCE CATEGORIES: 

Delete entry and substitute: 
"Applications and related forms from 
individuals who requested ration control 
privileges in Thailand." 

A0509.20bUSMACTHAI 

SYSTEM NAME: 

509.20 Alphabetical Roster (Thailand) 
(44 FR 73843), December 17,1979. 

changes: 

SYSTEM IDENTIFICATION: 

Amend to read: "A0509.2QbDAAG". 

SYSTEM location: 

Delete entry and substitute: 
"Washington National Records Center, 
General Services Administration. 
Suitland, MD 20409." 

CATEGORIES OF INDIVIDUALS COVEREO BY THE 

system: 

Delete entry and substitute: "Military 
and civilian US National personnel who 
were assigned to USMACTHAI/ 
JUSMAGTHAI and the US Embassy. 
Thailand, who were authorized duty¬ 
free privileges by the Thai Government." 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

Delete "and US-Thai agreements". 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Delete entries and substitute: 

"Records are used only to answer 
inquiries." 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

SAFEGUARDS: 

Delete entry and substitute: "Building 
employs security guards. Records are 
maintained in storage areas accessible 
only to authorized personnel." 

RETENTION AND DISPOSAL: 

Delete entries and substitute: "Normal 
disposition procedures were preempted 
by imposition of a Department of 
Defense moratorium. At the present 
time, these records will be retained 
indefinitely." 

SYSTEM MANAGER(S) AND ADDRESS: 

Delete entry and substitute: "The 
Adjutant General, Headquarters, 
Department of the Army. Washington, 
DC 20314." 

NOTIFICATION PROCEDURE: 

Delete entry and substitute: 
"Information may be obtained from 
HQDA (DAAG-AMR-S). Room GA-080, 
Forrestal Building, Washington, DC 


20314; telephone: Area Code 202/693- 
1845." 

RECORD ACCESS PROCEDURES: 

Delete entries and substitute: 
"Requests should be submitted to The 
Adjutant General. HQDA (DAAG- 
AMR-S), Washington, DC 2314. 
Requesters should furnish their full 
name and any information that would 
readily identify the record sought. 
Personal visits are not permitted." 

CONTESTING RECORD PROCEDURES: 

Delete "AR 340-21" and substitute: 
"Army Regulation 340-21 (32 CFR Part 
505)". 

A0708.01aDAPC 
SYSTEM NAME: 

708.01 Military Personnel Records 
Jacket Files (MPRJ) (44 FR 73865), 
December 17,1979. 

changes: 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

In the last paragraph, delete 
information following "Title 21 U.S.C., 
Section 1175" and add: "and Title 42 
U.S.C., Section 4582. These statutes take 
precedence over the Privacy Act of 1974 
in regard to accessibility of such records 
except to the individual to whom the 
record pertains. Blanket ‘routine uses’ 
identified in 44 FR 73728 do not apply to 
these records." 

A0708.01bNGB 

SYSTEM NAME: 

708.01 Army National Guard 
Automated Personnel Reporting System 
(44 FR 73866). December 17,1979. 

CHANGES: 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

In the last paragraph, delete 
information following "Title 21 U.S.C., 
Section 1175" and add: "and Title 42 
U.S.C.. Section 4582. These statutes take 
precedence over the Privacy Act of 1974 
in regard to accessibility of such records 
except to the individual to whom the 
record pertains. Blanket ‘routine uses’ 
identified in 44 FR 73728 do not apply to 
these records." 

A0708.01CNGB 

SYSTEM NAME: 

708.01 Military Personnel Records 
Jacket (MPRJJ(NGB) (44 FR 73867), 
December 17,1979. 
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changes: 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

In the last paragraph, delete 
information following “Title 21 U.S.C., 
Section 1175" and add: “and Title 42 
U.S.C., Section 4582. These statutes take 
precedence over the Privacy Act of 1974 
in regard to accessibility of such records 
except to the individual to whom the 
record pertains. Blanket ‘routine uses’ 
identified in 44 FR 73728 do not apply to 
these records." 

A0708.02aDAPC 

SYSTEM NAME: 

708.02 Official Military Personnel File 
(44 FR 37868), December 17.1979. 

CHANGES: 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OS SUCH USES: 

In the last paragraph, delete 
information following “Title 21 U.S.C., 
Section 1175" and add: “and Title 42 
U.S.C., Section 4582. These statutes take 
precedence over the Privacy Act of 1974 
in regard to accessibility of such records 
except to the individual to whom the 
record pertains. Blanket ‘routine uses’ 
identified in 44 FR 73728 do not apply to 
these records." 

A0708.02bNGB 

SYSTEM NAME: 

708.02 Official Military Personnel File 
(Army National Guard) (44 FR 73869), 
December 17,1979. 

changes: 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

In the last paragraph, delete 
information following “Title 21 U.S.C., 
Section 1175" and add: “and Title 42 
U.S.C., Section 4582. These statutes take 
precedence over the Privacy Act of 1974 
in regard to accessibility of such records 
except to the individual to whom the 
record pertains. Blanket 'routine uses’ 
identified in 44 FR 73728 do not apply to 
these records." 

A0902.07aDASG 

SYSTEM NAME: 

902.07 Medical Regulating Files (44 FR 
73918), December 17,1979. 

changes: 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES*. 

In the last paragraph, delete 
information following “Title 21 U.S.C., 


Section 1175" and add: “and Title 42 
U.S.C., Section 4582. These statutes take 
precedence over the Privacy Act of 1974 
in regard to accessibility of such records 
except to the individual to whom the 
record pertains. Blanket ‘routine uses’ 
identified in 44 FR 73728 do not apply to 
these records." 

A0905.05aUSMACTHAI 

SYSTEM NAME: 

905.05 Active Claims for Medical Care 
Provided Under CHAMPUS File (44 FR 
73921), December 17,1979. 

changes: 

system identification: 

Amend to read: “A0905.05DAAG". 

SYSTEM LOCATION: 

Delete entry and substitute: 
“Washington National Records Center, 
General Services Administration, 
Suitland, MD 20409." 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 
DELETE ENTRY AND SUBSTITUTE: “RECORDS 
ARE USED ONLY TO ANSWER INQUIRIES.” 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

SAFEGUARDS: 

Delete entry and substitute: Building 
employs security guards. Records are 
maintained in storage areas accessible 
only to authorized personnel." 

RETENTION AND DISPOSAL: 

Delete entry and substitute: “Normal 
disposition procedures were preempted 
by imposition of a Department of 
Defense moratorium. At the present 
time, these records will be retained 
indefinitely." 

SYSTEM MANAGER(S) AND ADDRESS: 

Delete entry and substitute: “The 
Adjutant General, Headquarters, 
Department of the Army, Washington, 
DC 20314." 

NOTIFICATION PROCEDURE: 

Delete entry and substitute: 
“Information may be obtained from 
HQDA (DAAG-AMR-S), Room GA-080, 
Forrestal Building, Washington, DC 
20314; telephone: Area Code 202/693- 
1845." 

RECORD ACCESS PROCEDURES: 

Delete entry and substitute: "Requests 
should be submitted to The Adjutant 
General, HQDA (DAAG-AMR-S), 
Washington, DC 20314. Requesters 
should furnish their full name and any 
information that would readily identify 


the record sought. Personal visits are not 
permitted." 

CONTESTING RECORD PROCEDURES: 

Delete entry and substitute: The 
Army’s rules for access to records and 
for contesting contents and appealing 
initial determinations are contained in 
Army Regulation 340-21 (32 CFR Part 
505)." 

A0917.01aDASG 
SYSTEM NAME: 

917.01 Medical Treatment Record 
Files (44 FR 73932). December 17,1979. 

changes: 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF USES 
AND THE PURPOSES OF SUCH USES: 

In the last paragraph, delete 
information following “Title 21 U.S.C.. 
Section 1175" and add: “and Title 42 
U.S.C., Section 4582. These statutes take 
precedence over the Privacy Act of 1974 
in regard to accessibility of such records 
except to the individual to whom the 
record pertains. Blanket ‘routine uses’ 
identified in 44 FR 73728 do not apply to 
these records." 

A0917.09aDASG 

SYSTEM NAME: 

917.09 Alcohol and Drug Abuse 
Rehabilitation Files (44 FR 73935). 
December 17,1979. 

changes: 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Delete all entries and substitute: 
“Blanket ‘routine uses’ identified in 44 
FR 72728 do not apply to this system of 
records. 

Records of identity, diagnosis, 
prognosis, or treatment of any client/ 
patient, irrespective of whether or when 
he/she ceases to be a client/patient, 
maintained in connection with the 
performance of any alcohol or drug 
abuse prevention and treatment function 
conducted, regulated, or directly or 
indirectly assisted by any department or 
agency of the United States, shall except 
as provided therein, be confidential and 
be disclosed only for the purposes and 
under the circumstances expressly 
authorized in Title 21 U.S.C., Section 
1175, as amended by 88 Stat. 137, and 
Title 42 U.S.C., Section 4582, as 
amended by 88 Stat. 131. These statutes 
take precedence over the Privacy Act of 
1974, in regard to accessibility of such 
records except to the individual to 
whom the record pertains. 

Within the Armed Forces or within 
those components of the Veterans 
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Administration furnishing health care to 
veterans or between such components 
and the Armed Forces. 

To medical personnel outside the 
Armed Forces to the extent necessary to 
meet a bona fide medical emergency. 

To Government personnel for the 
purpose of obtaining benefits to which 
the patient is entitled. 

To qualified personnel for the purpose 
of conducting scientific research, 
management or financial audits, or 
program evaluation, but such personnel 
may not identify, directly or indirectly, 
any individual patient in any report of 
such research, audit, or evaluation, or 
otherwise disclose identities in any 
manner. 

To a court of competent jurisdiction 
upon authorization by an appropriate 
order after showing good cause therefor. 
In assessing good cause, the court shall 
weigh the public interest and the need 
for disclosure against the injury to the 
patient, to the physician-patient 
relationship, and to the treatment 
services. Upon the granting of such 
order, the court, in determining the 
extent to which any disclosure of all or 
any part of any record is necessary, 
shall impose appropriate safeguards 
against unauthorized disclosure.” 

AC929.02aDASG 

SYSTEM NAME: 

929.02 Privately Owned Animal 
Record Files (44 FR 73945), December 17, 

1979. 

CHANGES: 

SYSTEM LOCATION: 

Delete entry and substitute: 
Veterinarian service at medical 
facilities on Army installations and 
activities. Official mailing addresses are 
in the Directory of United States Army 
Addresses following the annual 
compilation of Army system notices 
published in the Federal Register.” 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Delete entry and substitute: “Persons 
whose privately owned animals receive 
veterinary care.” 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Delete entry and substitute: “Record 
contains name, home address, and 
telephone number of animal’s owner, 
treatment of animal; and related 
information.” 

authority for maintenance of the 

system: 

Change “-1085" to “thru 1087”. 


routine uses of records maintained in 

THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Delete entry and substitute: “To 
record registration, vaccination, and/or 
treatment of animals; to compile 
statistical data; and to identify animals 
registered with the Veterinary Animal 
Disease Prevention and Control Facility 
in connection with the Veterinary 
Preventive Medicine and Zoonotic 
Disease Control Program.” 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

RETRIEV ABILITY: 

Delete entry and substitute: 
“Alphabetically by the animal owner’s 
last name." 

safeguards: 

Delete entry and subsutite: “Records 
are maintained in buildings which are 
locked when unattended, and are 
accessed only by authorized personnel 
having an official need-to-know.” 

RETENTION AND DISPOSAL: 

Delete entry and substitute: 
“Destroyed within 6 months of death of 
the animal, expiration of rabies 
vaccination, or transfer of owner.” 

SYSTEM MANAGER(S) AND ADDRESS: 

Delete entry and substitute: “The 
Surgeon General, Headquarters, 
Department of the Army, The Pentagon, 
Washington, DC 20310.” 

NOTIFICATION PROCEDURE: 

Delete entry and substitute: 
“Information may be obtained from the 
veterinary facility where the animal was 
treated or euthanized.” 

RECORD ACCESS PROCEDURES: 

Delete entry and substitute: “Written 
requests should contain the animal 
owner’s full name, home address, and 
telephone number; and the animal’s 
rabies vaccination number. 

Personal vistis may be made to the 
veterinary facility where animal was 
treated. Owner must provide personal 
identification such as a valid military 
identification card or driver’s license.” 

CONTESTING RECORD PROCEDURES: 

Delete period and add: “(32 CFR Part 
505).“ 

RECORD SOURCE CATEGORIES: 

Change period to comma and add: 
“veterinarian reports, and similar or 
related documents.” 

A0506.05DAAG 

SYSTEM NAME: 

506.05 Diplomatic Immunity Roster. 


SYSTEM LOCATION: 

Washington National Records Center, 
General Services Administration, 
Suitland, MD 20409. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Any member who was assigned to 
any of the following units which were 
stationed in Thailand: 7th Radio Relay 
Field Station; 6024 Security Squandron; 
Navy Detachment, Radio Relay Field 
Station; 4802 Joint Liaison Detachment; 
17th DAR Squadron; Postal Courier 
Region. AI16. Det 1.1985th 
Communications Squadron; 6201 
Aerospace Support Squadron; 
Department of Defense (DOD) Special 
Representative, Thailand; and General 
Electric, Kokha. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

File contains individual’s name, social 
security number (SSN), and 
organization. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

Title 10, U.S.C., Section 3012. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Records are used only to answer 
inquiries. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

storage: 

IBM card stock and rosters in file 
folders. 

retrievabiuty: 

Filed alphabetically by last name of 
individual. 

safeguards: 

Building employs security guards. 
Records are maintained in storage areas 
accessible only to authorized personnel. 

RETENTION AND DISPOSAL: 

Normal disposition procedures were 
preempted by imposition of a DOD 
moratorium. At the present time, these 
records will be retained indefinitely. 

SYSTEM MANAGER(S) AND ADDRESS: 

The Adjutant General. Headquarters, 
Department of the Army, Washington, 
DC 20314. 

NOTIFICATION PROCEDURE: 

Information may be obtained from 
HQDA (DAAG—AMR—S), Room GA—080, 
Forrestal Building, Washington, DC 
20314; telephone: Area Code 202/693- 
1845. 
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RECORD ACCESS PROCEDURES: 

Requests should be submitted to the 
Adjutant General, HQDA (DAAG- 
AMR-S), Washington. DC 20314. 
Requesters should furnish their full 
name and any information that would 
readily identify the record sought. 
Personal visits are not permitted. 

CONTESTING RECORD PROCEDURES: 

The Army’s rules for access to records 
and for contesting contents and 
appealing initial determinations are 
contained in Army Regulation 340-21 (32 
CFR Part 505). 

RECORD SOURCE CATEGORIES: 

Messages and other written 
communications from the individual 
units requesting members’ addition or 
deletion from the roster. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

None. 

A0509.19cD A AG 
SYSTEM name: 

509.19 Vehicle Registration File. 

SYSTEM LOCATION: 

Washington National Records Center, 
General Services Administration, 
Suitland, MD 20409. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Any US Government personnel who 
resided in Thailand and who was 
required to register vehicles under 
USMACTHAI Regulation 1-13. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

The File contains information related 
to importing, local purchase, and vehicle 
registration with the Royal Thai 
Government. 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

Title 10 U.S.C. Section 3012. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Records are used only to answer 
inquiries. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Vehicle Registration File is a card file. 
Privately Owned Vehicle(s) (POV) 
records are in File folders. Files of the 
various categories of POV are on 
computer printouts. 

retrievability: 

All records are Filed alphabetically. In 
addition, the files on the categories of 


POV are also retrieved by license plate 
number. 

SAFEGUARDS: 

Building employs security guards. 
Records are maintained in storage areas 
accessible only to authorized personnel. 

RETENTION AND DISPOSAL: 

Normal disposition procedures were 
preempted by imposition of a 
Department of Defense moratorium. At 
the present time, these records will be 
retained indefinitely. 

SYSTEM MANAGER(S) AND ADDRESS: 

The Adjutant General, Headquarters. 
Department of the Army, Washington. 
DC 20314. 

NOTIFICATION PROCEDURE: 

Information may be obtained from 
HQDA (DAAG—AMR—S), Room GA—080, 
Forrestal Building, Washington, DC 
20314; telephone; Area Code 202/693- 
1845. 

RECORD ACCESS PROCEDURES: 

Requests should be submitted to The 
Adjutant General, HQDA (DAAG- 
AMR-S), Washington, DC 20314. 
Requesters should furnish their full 
name and any information that would 
readily identify the record sought. 
Personal visits are not permitted. 

CONTESTING RECORD PROCEDURES: 

The Army rules for access to records 
and for contesting contents and 
appealing initial determinations are 
contained in Army Regulation 340-21 (32 
CFR Part 505). 

RECORD SOURCE CATEGORIES: 

Information is obtained from 
individuals and messages. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

None. 

A0509.20aDAAG 
SYSTEM NAME: 

509.20 Ration Control/Commissary/ 
Cosmetic Purchase File 

system location: 

Washington National Records Center, 
General Services Administration, 
Suitland, MD 20409. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals who made purchases in 
Thailand Regional Exchange (TRE) 
facilities. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Major Item Ration Control Printout: 
The master file was used to produce 
listing on an “as required” basis of all 


major TRE purchases made by and 
individual. 

Commissary Printout: Used to produce 
a listing of individuals who overspent 
their monthly dollar amount in the 
commissary. 

PX. Commissary. Class VI 
Questionnaire File: Used to issue ration 
control cards on a semiannual basis; 
record all requests for supplemental 
purchases, items under control of MACT 
Form 120, and major household 
appliance purchases. 

PACEX Catalog Purchase File: Used 
to produce a listing on all items 
purchased by an individual from PACEX 
on an “as required” basis. 

Ration Control Registers: Used for 
control of MACT Forms 36S, 36D, 36U, 
81. and 57. 

Duty-Free Inspection File: Used to 
provide information on proper 
disposition of duty-free merchandise. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

Title 10 U.S.C., Section 3012. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Records are used only to answer 
inquiries. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Records are in file folders and on 
computer printouts in file cabinets 
within a Government secured building. 

Information on the printouts is 
retrieved by social security number 
(SSN) and by Ration Control Unit 
Number. Information on PX, 
Commissary, Class VI File is retrieved 
by name and unit. Information on Duty- 
Free Inspection File is retrieved by 
name. 

SAFEGUARDS: 

Building employs security guards. 
Records are maintained in storage areas 
accessible only to authorized personnel. 

RETENTION AND DISPOSAL: 

Normal disposition procedures were 
preempted by imposition of a 
Department of Defense moratorium. At 
the present time, these records will be 
retained indefinitely. 

SYSTEM MANAGER(S) AND ADDRESS: 

The Adjutant General, Headquarters, 
Department of the Army, Washington, 
DC 20314. 

NOTIFICATION PROCEDURE: 

Information may be obtained from 
HQDA (DAAG-AMR-S), Room GA-080. 
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Forrestal Building, Washington, DC 
20314; telephone: Area Code 202/693- 

1845 . 

record access procedures: 

Requests should be submitted to The 
Adjutant General, HQDA (DAAG- 
AMR-S). Washington, DC 20314. 
Requesters should furnish their full 
name and any information that would 
readily identify the record sought. 
Personal visits are not permitted. 

contesting record procedures: 

The Army’s rules for access to records 
and for contesting contents and 
appealing initial determinations are 
contained in Army Regulation 340-21 (32 
CFR Part 505]. 

record source categories: 

Applications and related forms from 
individuals who requested ration control 
privileges in Thailand. 

SYSTEMS EXEMPTED FROM CERTAIN 

provisions of the act: 

None. 

A0509.20bDAAG 
system name: 

509.20 Alphabetical Roster (Thailand) 
system location: 

Washington National Records Center, 
General Services Administration, 
Suitland, MD 20409. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

SYSTEM: 

Military and civilian US National 
personnel who were assigned to 
USMACTHAI/JUSMAGTHAI and the 
US Embassy. Thailand, who were 
authorized duty-free privileges by the 
Thai Government. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

File consists of punched cards 
prepared from paper forms. Multiple 
copies of the entire system are produced 
by photo-offset process. The information 
stored includes: name, rank or grade, 
social security number (SSN), branch of 
service, duty section, date of rank (if 
military), number of dependents in 
Thailand, date eligible to return from 
overseas, duty phone number, quarters 
phone number, wife’s First name (if in 
Thailand), individual’s date of birth, and 
local address. 

AUTHORITY FOR MAINTENANCE OF THE 

SYSTEM: 

Title 5 U.S.C., Section 301. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Records are used only to answer 

inquiries. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Punch cards in card Files; printed 
paper rosters in booklet form. 

retrievabiuty: 

Category (military or civilian), then 
alphabetically by last name of 
individual. 

SAFEGUARDS: 

Building employs security guards. 
Records are maintained in storage areas 
accessible only to authorized personnel. 

RETENTION AND DISPOSAL: 

Normal disposition procedures were 
preempted by imposition of a 
Department of Defense moratorium. At 
the present time, these records will be 
retained indefinitely. 

SYSTEM MANAGER(S) AND ADDRESS: 

The Adjutant General, Headquarters, 
Department of the Army, Washington, 
DC 20314. 

NOTIFICATION PROCEDURE: 

Information may be obtained from 
HQDA (DAAG-AMR-S), Room GA-080, 
Forrestal Building, Washington, DC 
20314; telephone: Area Code 202/693- 
1845. 

RECORD ACCESS PROCEDURES: 

Requests should be submitted to The 
Adjutant General, HQDA (DAAG- 
AMR-S), Washington, DC 20314. 
Requesters should furnish their full 
name and any information that would 
readily identify the record sought. 
Personal visits are not permitted. 

CONTESTING RECORD PROCEDURES: 

The Army’s rules for access to records 
and for contesting contents and 
appealing initial determinations are 
contained in Army Regulation 340-21 (32 
CFR Part 505). 

RECORD SOURCE CATEGORIES: 

Individual concerned and official 
records of the individual. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT. 

None. 

A0708.01aDAPC 
SYSTEM NAME: 

708.01 Military Personnel Records 
Jacket Files (MPRJ) 

SYSTEM LOCATION: 

United States Army Reserve 
Comppnents Personnel and 
Administration Center (RCPAC), each 
Army command/organization/ 


detachment, and each Army Reserve 
command/organization/detachment. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Enlisted, warrant officers, and 
commissioned officers on active duty in 
the United States (US) Army: enlisted, 
warrant ofFicers, and commissioned 
officers of the US Army Reserve in 
active reserve (non-unit or unit) status; 
all living retired persons: 
commissioned/warrant officers 
separated after 30 June 1917 and 
enlisted personnel separated after 31 
October 1912. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Files contain qualification record; 
emergency data record; enlistment 
record and related service agreement/ 
extension/active duty orders; military 
occupational specialty (MOS) 
evaluation data report; group life 
insurance election; record of induction; 
security questionnaire; transfer/ 
discharge report; license application; 
language proficiency questionnaire; 
police record check; current declaration 
of parent/guardian; statement of 
personal history; identification card 
application; Veterans Administration 
(VA) compensation forms and related 
papers; security clearance; certificate/ 
determination; airborne jump record; 
dependent medical care statement and 
related forms; training and experience 
records; Department of Defense (DOD) 
summary sheet for review of 
conscientious objector; oath of 
extension of enlistment; survivor benefit 
plan election certificate; efficiency 
report; application/nomination for 
assignment; achievement certiFicates; 
summarized record of proceeding, 
record of proceeding and appellate or 
other supplementary actions, Article 15 
(Title 10 U.S.C., Section 815); weight 
control record; personnel screening and 
evaluation record; individual statement 
relating to removal from temporary 
disability retired list; change of name 
statements; enlistment statement 
application/approval/disapproval/ 
classification/removal for discharge/ 
identification as conscientious objector; 
requests for appointment; affidavits 
relating retention beyond expiration of 
term of service; prior service enlistment 
documents; certificate barring 
reenlistment; waivers for enlistment; 
physical evaluation board letters/ 
election/summaries/status of 
conditions; authority to change name/ 
birth date; statement of military service; 
record brief (SIDPERS); letters of failure 
to complete Army school; certificate of 
completion of Army school; MOS 
classification board proceedings; award 
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of MOS: waiver of right to deferment; 
agreement for noncombatant duty; 
citation of award; correspondence 
relating to badges, medals, and unit 
awards: correspondence/authorization/ 
orders regarding foreign decorations; 
correspondence regarding Medal of 
Honor and certification to VA; letters of 
appreciation/commendation: 
recommendations/approvals/ 
declinations/board proceedings/ 
announcement relating to promotion/ 
reduction; correspondence/letters/ 
administrative reprimands/censures/ 
admonitions relating to apprehensions/ 
confinement/discipline; letters of 
sympathy relating to a deceased 
member; dependent travel and 
movement of household goods and 
acknowledgement of restriction; 
document and orders relating to 
National Guard status; adverse 
suitability information; personal 
indebtedness correspondence and 
related papers; statement of involuntary 
retirement; orders/revocation/ 
amendments/indorsements/extracts 
relating to active duty/awards/change 
data/court martial/discharge/ 
enlistment/reenlistment/MOS award/ 
proficiency pay/promotion/reduction/ 
release/retirement/temporary duty; 
individual flight records/physical 
examination records/aviator flight 
record/instrument certification papers/ 
application for identification cards/ 
other training/proficiency/evaluation 
forms, records, and papers; other 
corrspondence/letters/documents/ 
papers relating to duty status/leave/ 
pass/organizational entitlements. 
Correspondence among the (1) United 
States Army Military Personnel Center 
(MILPERCEN), (2) service member, (3) 
Army Staff offices, (4) Army commands. 
(5) other Federal agencies, and (6) 
general public to commander or service 
member. 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

Title 5 U.S.C., Section 301; Title 10 
U.S.C. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Army command or US Army Reserve 
command of assignment/station/ 
location of the Army or Army Reserve 
service member: To provide day-to-day 
administration, training, qualification, 
reenlistment, discharge, and related 
matters pertaining to individual’s 
military service; to publish officer 
registers/rosters as authorized by Title 
10 U.S.C., Section 122. 

Inquiries are received for information, 
documents, papers, and records which 


are provided to the requester to enable 
the agency to adjudicate claims, perform 
investigative actions, support criminal 
cases, state determinations, research, 
security clearance, citizenship, location 
and other related uses consistent with 
the functional and statutory 
responsibility of the agency. 

Agencies using files are: Central 
Intelligence Agency; Department of 
Agriculture; Department of Commerce; 
Department of Health, Education and 
Welfare; Department of Housing and 
Urban Development; Department of 
Interion Department of Labor; 
Department of State; Department of 
Transportation; Department of Treasury; 
American Battle Monuments 
Commission; Atomic Energy 
Commission; Civil Aeronautics Board: 
Federal Communications Commission; 
Federal Aviation Administration; VA; 

US Postal Service; Office of Personnel 
Management; Selective Service System: 
DOD agencies, elements, and military 
departments; Social Security 
Administration; Defense agencies of the 
North Atlantic Treaty Organization, and 
military commands thereof (i.e., 

Supreme Headquarters Allied Powers 
Europe (SHAPE) and its subordinate 
commands of Allied Forces Northern 
(AFNORTH), Central (AFCENT), 

Central Army Group (CENTAG), 
Southern (AFSOUTH), and Allied Land 
Forces Southeast Europe 
(LANDSOUTHEAST); State, county, and 
city walfare organizations when 
information is required to conduct 
business of the agency concerned; penal 
institutions when the individual is a 
patient or an inmate; and State, county, 
and city probation/parole and pardon 
officers for use in presentencing or 
parole investigations; correspondence 
with next-of-kin in accordance with 
Army Regulation 630-10; and other 
elements of the Federal Government in 
accordance with their respective 
authority and responsibility. 

Patriotic societies incorporated under 
the provisions of Title 36 U.S.C. in 
consonance with their respective 
corporate mission when their use of 
records or information is in furtherance 
of the welfare, morale, or mission of the 
service members of the Army. 

Record of the identity, diagnosis, 
prognosis, or treatment of any client/ 
patient, irrespective of whether or when 
he/she ceases to be a client/patient, 
maintained in connection with the 
performance of any alcohol or drug 
abuse prevention and treatment function 
conducted, regulated, or directly or 
indirectly assisted by any department or 
agency of the United States, shall except 
as provided therein, be confidential and 


be disclosed only for the purposes and 
under the circumstances expressly 
authorized in Title 21 U.S.C.. Section 
1175 and Title 42 U.S.C., Section 4582. 
These statutes take precedence over the 
Privacy Act of 1974 in regard to 
accessibility of such records except to 
the individual to whom the record 
pertains. Blanket “routine uses'* 
identified in 44 FR 73728 do not apply to 
these records. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS, IN THE SYSTEM: 

STORAGE: 

Paper records in record jacket folder 

retrievability: 

Records accessed by name. 

SAFEGUARDS: 

Records maintained in areas 
accessible only to authorized personnel: 
transferred from station to station in 
personal possession of individual 
concerned or by US mail. 

RETENTION AND DISPOSAL: 

Permanent. 

SYSTEM MANAGER(S) AN ADDRESS: 

Commander, United States Army 
Military Personnel Center. 200 Stovall 
Street, Alexandria, VA 22332. 

NOTIFICATION PROCEDURE: 

Information may be obtained from the 
commander of the organization to which 
the service member is assigned; for 
retired and non-unit reserve personnel, 
information may be obtained from the 
United States Army Reserve 
Components Personnel and 
Administration Center, 9700 Page 
Avenue, St. Louis, MO 63132; for 
separated and deceased personnel, 
notify the National Personnel Records 
Center, General Services 
Administration, 9700 Page Avenue, St. 
Louis, MO 63132. 

RECORD ACCESS PROCEDURES: 

Written requests for information 
should include the full name, service 
identification number, branch of service 
of an officer, and current address. Visits 
should be made to the Consolidated 
Military Personnel Activity (COMPACT) 
or the Military Personnel Office (MILPOJ 
of the organization/station of the service 
member concerned or the United States 
Army Reserve Components Personnel 
and Administration Center. 

For personal visits, the requester 
should provide acceptable 
identification, i.e., military identification 
card or other identification normally 
acceptable in the transaction of 
business. 
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CONTESTING RECORD PROCEDURES: 

The Army’s rules for access to records 
and for contesting contents and 
appealing initial determinations may be 
obtained from Headquarters, 

Department of the Army (DAPC-MSO), 
200 Stovall Street, Alexandria . VA 
22332. 

recoro source categories: 

Letters, statements, forms, records, 
and related papers originating with the 
service member, generated by Army 
Staff offices, Army commands, other 
Federal agencies in accordance with 
their respective functional or statutory 
requirements; and by the general public 
or the commander of service member 
when such papers related to the service 
status of the individual. 

systems exempted from certain 
provisions of the act: 

None. 

A0708.01bWGB 
SYSTEM NAME: 

708.01 Army National Guard 
Automated Personnel Reporting System. 

SYSTEM location: 

Primary System: National Guard 
Computer Center, National Guard 
Bureau, Columbia Building, 5611 
Columbia Pike, Falls Church, VA 22041. 

Decentralized Segments: Offices of 
the Adjutants General, of all States, 
Puerto Rico, the Virgin Islands, and the 
District of Columbia and units of the 
Army National Guard (ANG) not on 
active duty. 

CATEGORIES of individual covered by the 

system: 

Each individual who is a member of 
the ANG in a commissioned officer, 
warrant officer, or enlisted status. 

categories of records in the system: 

File contains items of data relating to 
individual’s service which have been 
extracted from his/her military records 
or computed from the information 
contained therein. The records from 
which the data are extracted are: 
military personnel records jacket; 
financial records data folder; health 
records; statement of service; 
qualification record; group life insurance 
election; application for appointment; 
enlistment records; medical 
examination; active duty report; record 
of retirement points; notification of 
eligibility for retired pay at age 60; 
voluntary reduction; academic report; 
officer evaluation report; transcript of 
military record; oath of enlistment 
extension; temporary disability record; 
change of name; statement for 


enlistment; acknowledgement of service 
requirements; report of proceedings of 
physical fitness board; report of 
proceedings of physical review board; 
birth certificate; citizenship statement 
and status; record of security clearance; 
educational constructive credit; 
educational transcript; flight record; 
Federal recognition orders; special 
orders; recommendation for promotion; 
notification of non-selection for 
promotion; miscellaneous 
correspondence documents and other 
military orders relating to military 
service including information pertaining 
to dependents, interservice actions, 
intraservice actions, assignments, 
details, military qualifications, 
determinations, reliefs, component, 
branch of service, military awards, pay 
entitlements, releases, transfers, and 
other military service data. 

authority for maintenance of the 
system: 

Title 10 U.S.C., Section 275; Title 32 
U.S.C. 

routine uses of records maintained in 

THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Department of Defense and 
Department of the Army (DA) (to 
include United States Army Forces 
Command (FORSCOM) and United 
States Army Reserve Components 
Personnel and Administration Center 
(RCPAC)): To provide feeder 
information necessary to enable 
computation of the monthly pay for each 
member of the ANG who is paid by the 
Joint Military Pay System for Reserve 
Components of the Army; to provide 
suspense information to assure 
completion of individual personnel 
actions required by Federal statute at 
the expiration of specified periods of 
time. These actions are: removal from an 
active status upon completion of 
maximum periods of service or 
attainment of maximum ages; to provide 
lists of female personnel to facilitate 
selection of individuals for specialized 
assignments in connection with ANG 
activities; to provide lists of military 
chaplains and chaplains' assistants to 
facilitate the selection of individuals for 
specialized duties or training. 

Record of the identity, diagnosis, 
prognosis, or treatment of any client/ 
patient, irrespective of whether or when 
he/she ceases to be a client/patient, 
maintained in connection with the 
performance of any alcohol or drug 
abuse prevention and treatment function 
conducted, regulated, or directly or 
indirectly assisted by any department or 
agency of the United States, shall, 
except as provided therein, be 


confidential and be disclosed only for 
the purposes and under the 
circumstances expressly authorized in 
Title 21 U.S.C., Section 1175 and Title 42 
U.S.C., Section 4582. These statutes take 
precedence over the Privacy Act of 1974 
in regard to accessibility of such records 
except to the individual to whom the 
record pertains. Blanket “routine uses” 
identified in 44 FR 73728 do not apply to 
these records. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Magnetic computer tape. 

retrievabiuty: 

By name, social security number, or 
automatic data processing parameter. 

SAFEGUARDS: 

Access to data storage area and 
distribution of printouts are controlled. 
Approval of functional manager must be 
obtained before data may be retrieved 
or distributed. 

RETENTION AND DISPOSAL: 

Data retained in file until updated or 
service of individual is terminated. In 
case of enlisted personnel, the data are 
destroyed 1 month after individual is 
separated from the ANG. In the case of 
commissioned officers and warrant 
officers, the data are retained 
indefinitely in separate file. 

SYSTEM MANAGER(S) AND ADDRESS: 

Chief. National Guard Bureau, The 
Pentagon, Washington, DC 20310. 

notification procedure: 

Information may be obtained from: 
Chief, Army Personnel Division, 

National Guard Bureau, The Pentagon, 
Washington, DC 20310. 

RECORD ACCESS PROCEDURES: 

Written requests for information 
should contain full name of individual, 
service identification number, current 
military status, and appropriate return 
address. 

CONTESTING RECORD PROCEDURES: 

The Army’s rules for access to records 
and for contesting contents and 
appealing initial determinations may be 
obtained from the SYSMANAGER. 

RECORD SOURCE CATEGORIES: 

Enlistment, appointment, or 
commission related forms pertaining to 
the individual having a current or fbrmer 
military status; academic, training, or 
qualification records acquired prior to or 
during military service; correspondence, 
forms, records, documents, and other 
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related papers originating in or collected 
by DA Staff agencies and commands; 
other Federal departmental agencies, 
administrations, Federal separate 
agencies, commissions, boards, service, 
or authority; State and local 
governmental entities; civilian education 
and training institutions; and members 
of the public when such information 
directly concerns the military service 
member. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

None. 

A0708.01CNGB 
SYSTEM NAME: 

708.01 Military Personnel Records 
Jacket (NPRJ) (NGB) 

SYSTEM location: 

Each National Guard Armory in all 
states, Puerto Rico, the Virgin Islands, 
and the District of Columbia. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Enlisted personnel, warrant officers, 
and commissioned officers who are 
members of the Army National Guard 
(ANG) not on active duty. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Files contain qualification record; 
emergency data record; enlistment 
record and related service agreement/ 
extension/active duty orders; military 
occupational specialty (MOS) 
evaluation data report; group life 
insurance election; record of induction; 
security questionnaire; transfer/ 
discharge report; license application; 
language proficiency questionnaire; 
police record check; current declaration 
of parent/guardian; statement of 
personal history; identification card 
application; Veterans Administration 
(VA) compensation forms and related 
papers; security clearance; certificate/ 
determination; airborne jump record; 
dependent medical care statement and 
related form; training and experience 
records; Department of Defense (DOD) 
summary sheet for review of 
conscientious objector; oath of 
extension of enlistment; survivor benefit 
plan election certificate; efficiency 
report; application/nomination for 
assignment; achievement certificates; 
summarized record of proceedings, 
record of proceeding and appellate or 
other supplementary actions, Article 15 
(Title 10 U.S.C., Section 815); weight 
control record; personnel screening and 
evaluation record; individual statement 
relating to removal from temporary 
disability retired list: change of name 
statements; enlistment statement 


application/approval/disapproval/ 
classification/removal for discharge/ 
identification as conscientious objector; 
requests for appointment; affidavits 
relating retention beyond expiration of 
term of service; prior service enlistment 
documents; certificate barring 
reenlistment; waivers for enlistment; 
physical evaluation board letters/ 
election/summaries/status of 
conditions; authority to change name/ 
birth date; statement of military service: 
record brief; letters of failure to 
complete Army school; certificate of 
completion of Army school; MOS 
classification board proceedings: award 
of MOS; waiver of right to deferment; 
agreement for noncombatant duty; 
citation of award; correspondence 
relating to badges, medals, and unit 
awards; correspondence/ 
authorizations/orders regarding foreign 
decorations; correspondence regarding 
Medal of Honor and certification to VA; 
letters of appreciation/commendation; 
recommendations/approvals/ 
declinations/board proceedings/ 
announcements relating to promotion/ 
reduction; correspondence/letters/ 
administrative reprimands/censures/ 
admonitions relating to apprehensions/ 
confinement/discipline; letters of 
sympathy relating to a deceased 
member; dependent travel and 
movement of household goods and 
acknowledgement of restriction; 
document and orders relating to 
National Guard status: adverse 
suitability information; personal 
indebtedness correspondence and 
related paper; statement of involuntary 
retirement; orders/revocations/ 
amendments/extracts relating to active 
duty/awards/change data/court 
martial/discharge/enlistment- 
reenlishment/MOS award/proficiency 
pay/promption/reduction/release/ 
retirement/temporary duty; individual 
flight records/physical examination 
records/aviator flight record/instrument 
certification papers/application for 
identification cards; other training/ 
proficiency/evaluation forms, records, 
and papers; other correspondence/ 
letters/documents/papers relating to 
duty status/leave/pass/organizational 
entitlements. Correspondence between 
the (1) United States Army Military 
Personnel Center (MILPERCEN), (2) 
service member, (3) Army Staff offices, 
(4) Army commands. (5) other Federal 
agencies, and (6) general public to 
commander or service member. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

Title 5, U.S.C., Section 301; Title 10 
U.S.C., Sections 275 and 3012; and Title 
32 U.S.C. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Army command, United States Army 
Reserve Command or ANG Command of 
assignment/station/location of the 
Army. Army Reserve or ANG service 
member: To provide day-to-day 
administration, training, qualification, 
reenlistment, discharge, and related 
matters pertaining to individual's 
military service; to publish officer 
registers/rosters as authorized by Title 
10 U.S.C., Section 122. 

Inquires are received for information, 
documents, papers, and records which 
are provided to the requester to enable 
the agency to adjudicate claims, perform 
investigative actions, support criminal 
cases, state determinations, research, 
security clearance, citizenship, location 
and other related uses consistent with 
the functional and statutory 
responsibility of the agency. Agencies 
using files are: Central Intelligence 
Agency; Department of Agriculture, 
Department of Commerce; Department 
of Health, Education and Welfare; 
Department of Housing and Urban 
Development; Department of Interior: 
Department of Labor; Department of 
State; Department of Transportation; 
Department of Treasury; American 
Battle Monuments Commission; Atomic 
Energy Commission; Civil Aeronautics 
Board; Federal Aeronautics Board: 
Federal Communications Commission: 
Federal Aviation Administration; VA; 

US Postal Service; Office of Personnel 
Management; Selective Service System: 
DOD agencies, elements, and military 
departments; Social Security 
Administration; other elements of the 
Federal Goverment in accordance with 
their respective authority and 
responsibility. 

Record of the identify, diagnosis, 
prognosis, or treatment of any client/ 
patient irrespective of whether or when 
he/she ceases to be a client/patient, 
maintained in connection with the 
performance of any alcohol or drug 
abuse prevention and treatment function 
conducted, regulated, or directly or 
indirectly assisted by any department or 
agency of the United States, shall, 
except as provided therein, be 
confidential and be disclosed only for 
the purposes and under the 
circumstances expressly authorized in 
Title 21, U.S.C., Section 1175 and Title 42 
U.S.C., Section 4582. These statutes take 
precedence over the Privacy Act of 1974 
in regard to accessibility of such records 
except to the individual to whom the 
record pertains. Blanket “routine uses’ 
identified in 44 FR 73728 do not apply to 
these records. 
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policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 

storage: 

Paper records in record jacket folder. 
retrievabiuty: 

Records accessed by name. 
safeguards: 

Records maintained in areas 
accessible only to authorized personnel; 
transferred from station to station in 
personal possession of individual 
concerned or by US mail. 

retention and disposal: 

Data retained in file until updated or 
service of individual is terminated. 
Following separation, record reverts to 
State status, not subject to the Privacy 
Act, and is retained indefinitely in 
appropriate State depository. 

system manager(s) and address: 

Chief, National Guard Bureau, The 
Pentagon, Washington, DC 20310. 

notification procedure: 

Information may be obtained from the 
commander of the unit to which the 
ANG member is assigned; for retired 
and separated personnel, information 
may be obtained from the Office of the 
Adjutant General of each State. Puerto 
Rico, the Virgin Islands, or the District 
of Columbia as appropriate. 

record access procedures: 

Written requests for information 
should include the full name, service 
identification number, current military 
status, and current return address. For 
personal visits, the requester should 
provide acceptable identification, i.e., 
military identification card or other 
identification normally acceptable in the 
transaction of business. 

contesting record procedures: 

The Army’s rules for access to records 
and for contesting contents and 
appealing initial determinations may be 
obtained from Chief, National Guard 
Bureau. The Pentagon, Washington, DC 
20310. 

record source categories: 

Letters, statements, forms, records, 
and related papers originating with the 
sendee member; generated by Army 
Staff offices. Army commands, other 
Federal agencies in accordance with 
their respective functional or statutory 
requirements; and by the general public 
or the commander of service member 
when such papers relate to the service 
status of the individual. 


systems exempted from certain 
provisions of the act: 

None. 

A0708.02aDAPC 
system name: 

708.02 Official Military Personnel File 

system location: 

Primary System: Personnel 
Information Systems Directorate, United 
States Army Military Personnel Center 
(MILPERCEN). 

Decentralized Segments: United 
States Army Enlisted Records and 
Evaluation Center; United States Army 
Reserve Components Personnel and 
Administration Center (RCPAC); and 
National Personnel Records Center 
(NPRC), General Services 
Administration (GSA). 

categories of individuals covered by the 
system: 

Each individual on active duty in the 
United States Army in enlisted, 
appointed, or commissioned status; or in 
a United States Army or Army of the 
United States (AUS) retired status; each 
individual not on active duty who has a 
reserve status in an enlisted, appointed, 
or commissioned status, or in a retired 
reserve status; and each individual who 
was an enlisted, appointed, or 
commissioned member of the United 
States Army and who was completely 
separated by discharge, death, or other 
termination of his/her military status. 

categories of records in the system: 

File contains individual records 
including enlistment contract; Veterans 
Administration (VA) laws; physical 
evaluation board proceedings; military 
occupational specialty data report; 
statement of service; qualification 
record; group life insurance election; 
emergency data form; application for 
appointment; qualification/evaluation 
report; oath of office; medical 
examination; security questionnaire; 
application for retired pay; application 
for correction of military records; 
application for active duty; transfer or 
discharge report; active duty report; 
voluntary reduction; line of duty and 
misconduct determinations; discharge or 
separation reviews; police record 
checks; consent/declaration of parent/ 
guardian; Army Reserve Officers 
Training Corps (ROTC) supplemental 
agreement; award recommendations; 
academic reports; casualty reports; 
United States field medical card; 
retirement points; deferment; 
preinduction processing and 
commissioning data; transcripts of 
military records; summary sheets review 
of conscientious objector; election of 


options; oath of enlistment extensions; 
survivor benefit plans; efficiency 
reports; records of proceeding, Title 10 
U.S.C.. Section 815 appellate actions; 
determination of moral eligibility; 
waiver of disqualifications; temporary 
disability record; change of name; 
statements for enlistment; 
acknowledgements of service 
requirements; retired benefits; 
application for review of physical 
evaluation board and disability board; 
appointments; designations; evaluations; 
extensions; birth certificates; 
photographs; citizenship statements and 
status: educational constructive credit; 
educational transcripts; flight status 
board reviews; assignment agreements/ 
limitations/waivers/election, and travel; 
efficiency appeals; promotion/reduction 
recommendations/approvals/ 
declinations/announcements/ 
notifications/ reconsiderations/ 
worksheets/elections/letters of 
notification to deferred officers, and 
promotion passover notifications; 
absence without leave and desertion 
records; Federal Bureau of Investigation 
reports; Social Security Administration 
(SSA) correspondence: miscellaneous 
correspondence, documents, and 
military orders relating to military 
service including information pertaining 
to dependents, interservice actions, 
inservice details, determinations, reliefs, 
component; awards, pay entitlements, 
releases, transfers, and other military 
service data. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

Title 5 U.S.C., Section 301. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Department of the Army (DA): To 
maintain, use, collect, and disseminate 
information with respect to an 
individual holding a military status or 
former military status, including regular 
reserve, retired, former member 
separated, or deceased. Information 
pertains to individual’s former, current, 
and subsequent to active duty status 
relating to birth; citizenship; parentage; 
home of record; education; training; 
dependents; travel; language 
proficiency; former and current 
association, brotherhood, memberships, 
and related affiliations with 
organizations and like collective 
elements which service member 
divulges as having meaning, substance, 
or significance to his/her military 
service status; assignment history and 
other related military experiences, 
qualification, training, preference, 
restriction, and status actions. 
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Department of State: To issue 
passport/visa; to document persona- 
non-grata status, attache assignments, 
and related administration of personnel 
assigned and performing duty with the 
State Department. 

Department of the Treasury: To issue 
bonds: to collect and record incoming 
taxes. 

Department of Defense (DOD): To 
authorize and consummate 
interdepartmental actions relating to 
interservice requirements pertaining to 
Army, Navy, Air Force, and Coast 
Guard when the Coast Guard is 
operational under DOD. 

Department of Justice: To file 
fingerprints; to perform intelligence 
function. 

Department of Agriculture: To 
coordinate interdepartmental functions 
relating to education conducted by the 
Department of Agriculture’s advanced 
education element. 

Department of Labor To accomplish 
actions required under Federal 
Employees Compensation Act. 

Department of Health, Education, and 
Welfare: To provide services authorized 
by medical, health, and related functions 
authorized by Title 10 U.S.C., Sections 
1074 thru 1079. 

Atomic Energy Commission: To 
accomplish requirements incident to 
Nuclear Accident/Incident Control 
Officer functions. 

American Red Cross: To accomplish 
coordination and complete service 
functions including blood donor 
programs and emergency investigative 
support and notifications. 

Civil Aeronautics Board: Flight 
qualifications, certification and license 
actions relating to inservice pilots. 

Federal Aviation Agency: To 
accomplish aviation and air service 
actions involving inservice aviators. 

GSA: For records storage and archival 
services and for printing of directories 
and related material which includes 
personal data. 

US Postal Service: To accomplish 
postal service authorization involving 
postal officers and mail clerk 
authorizations. 

VA: To provide information relating to 
benefits, pensions, inservice loans, 
insurance, and appropriate hospital 
support. 

Bureau of Immigration and 
Naturalization: To comply with statutes 
relating to inservice alien registration 
and annual residence/location. 

Office of the President of the United 
States of America: To exchange required 
information relating to White House 
Fellows, regular Army promotions, 
aides, and related support functions 
staffed by Army members. 


Federal Maritime Commission: To 
obtain licenses for military members 
accredited as captain, mate, and harbor 
master for duty as Transportation Corps 
warrant officer. 

Each of the several States and United 
States possessions: To support state 
bonus applications; to fulfill income tax 
requirements appropriate to the service 
member’s home of record; to record 
name changes in state bureaus of vital 
statistics; and for National Guard 
affairs. 

Civilian educational and training 
institutions: To accomplish student 
registration, tuition support, Graduate 
Record Examination (GRE) tests 
requirement, and related school 
requirements incident to inservice 
education programs in compliance with 
Title 10 U.S.C., Chapters 102 and 103. 

SSA: To obtain or verify social 
security numbers (SSN); to transmit 
Federal Insurance Compensation Act 
deductions made from inservice 
members’ wages. 

Department of Transportation: To 
coordinate and exchange necessary 
information pertaining to interservice 
relationships between United States 
Coast Guard (USCG) and United States 
Army when service members perform 
duty with the USCG elements or training 
activities. 

Civil authorities: For compliance with 
Title 10 U.S.C., Section 814. 

Department of the Air Force: To 
administer personnel support for 
individual Army members assigned for 
duty with the Air Force. 

Department of the Navy: To 
administer personnel support for 
individual Army members assigned for 
duty with the Navy or Marine Corps. 

Record of the identity, diagnosis, 
prognosis, or treatment of any client/ 
patient, irrespective of whether or when 
he/she ceases to be a client/patient, 
maintained in connection with the 
performance of any alcohol or drug 
abuse prevention and treatment function 
conducted, regulated, or directly or 
indirectly assisted by any department or 
agency of the United States, shall, 
except as provided therein, be 
confidential and be disclosed only for 
the purposes and under the 
circumstances expressly authorized in 
Title 21 U.S.C., Section 1175 and Title 42 
U.S.C., Section 4582. These statutes take 
precedence over the Privacy Act of 1974 
in regard to accessibility of such records 
except to the individual to whom the 
record pertains. Blanket "routine uses" 
identified in 44 FR 72728 do not apply to 
these records. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

storage: 

Microfiche in plastic carriers stored 
randomly in electro-mechanical storage/ 
retrieval devices. Temporary files 
consist of paper records in file folder/ 
jacket; selected data automated for 
management facility in a perishable 
manner on tapes, disks, cards, and other 
computer media. 

RETRIEV ABILITY: 

Filed alphabetically by last name, 
automated data retrievable by name, 
SSN. or automatic data processing 
parameter, reserve component, retired, 
and deceased persons’ records accessed 
by SSN terminal digit sequence. 

SAFEGUARDS: 

Records maintained in areas 
accessible only to authorized personnel; 
automated media protected by 
authorized password system for access 
terminals, controlled access to operation 
rooms, and controlled output 
distribution. 

RETENTION AND DISPOSAL: 

Microfiche and paper records are 
permanent. They are retained in active 
file until termination of service, held in 
inactive file in accordance with 
retention and retirement schedule and 
subsequently retired to NPRC. 

SYSTEM MANAGER(S) AND ADDRESS: 

Commander, United States Army 
Military Personnel Center, 200 Stovall 
Street, Alexandria, VA 22332. 

NOTIFICATION PROCEDURE: 

Information may be obtained from: 
Following address should be used for 
inquiries on records of commissioned or 
warrant officers (including members of 
Reserve Components) serving on active 
duty: 

Commander United States Army 
Military Personnel ATTN: Personnel 
Information Systems Directorate 
Hoffman Building II 200 Stovall Street 
Alexandria, VA 22332 Telephone: 

Area Code 202/325-9606. 

Following address should be used for 
inquiries on records of enlisted members 
(including members of Reserve 
Components) serving on active duty: 
Commander United States Army 
Enlisted Records and Evaluation 
Center Ft Benjamin Harrison. IN 46249 
Telephone: Area Code 317/542-3361 
Following address should be used for 
inquiries on records of commissioned 
officers or warrant officers in a reserve 
status not on active duty; or Army 
enlisted reservists not on active duty; or 
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members of the National Guard who 
performed active duty; or commissioned 
officers, warrant officers, or enlisted 
members in a retired status: 

Commander United States Army 
Reserve Components Personnel and 
Administration Center 9700 Page 
Avenue St. Louis, MO 63132 
Telephone: Area Code 314/268-7770. 
Following address should be used for 
inquiries on records of commissioned 
officers or warrant officers who were 
completely separated from the service 
after 30 June 1917 or enlisted members 
who were completely separated after 31 
October 1912: 

Commander National Personnel Records 
Center General Services 
Administration 9700 Page Avenue St. 
Louis. MO 63132 Telephone: Area 
Code 314/268-7262. 

RLCORD ACCESS PROCEDURES: 

Written requests for information 
should contain full name of individual, 
service identification number, current or 
former military status, and appropriate 
return address. 

Personal visits may be made to the 
appropriate location based on the 
individual’s status; individual should be 
able to provide commonly acceptable 
identification such as driver’s license, 
employment identification card, and 
give some verbal information relative to 
his/her current or former military status. 

CONTESTING RECORD PROCEDURES: 

The Army’s rules for access to records 
and for contesting contents and 
appealing initial determinations may be 
obtained from Headquarters, 

Department of the Army (DAPC-MSO). 
200 Stovall Street, Alexandria. VA 
22332. 

RECORD SOURCE CATEGORIES: 

Enlistment, appointment, or 
commission related forms pertaining to 
the individual having a current or former 
military status; academic, training, or 
qualification records acquired prior to or 
luring military service; correspondence, 
forms, records, documents, and other 
related papers originating in or collected 
by DA Staff agencies and commands; 
other Federal departmental agencies, 
administrations, Federal separate 
agencies, commissions, boards, service, 
or authority; State and local 
governmental entities; civilian education 
and training institutions; and members 
of the public when such information 
obtained directly concerns the military 
service member. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

None. 


A0708.02NGB 
SYSTEM NAME: 

708.02 Official Military Personnel File 
(Army National Guard) 

system location: 

Army National Guard Personnel 
Center, National Guard Bureau. 
Columbia Pike Office Building, 5600 
Columbia Pike. Falls Church, VA 22041. 

categories of individuals covered by the 
system: 

Each commissioned officer or warrant 
officer in the Army National Guard not 
on active duty. 

categories of records in the system: 

File contains individual records 
including enlistment contract; Veterans 
Administration (VA) laws; physical 
evaluation board proceedings; military 
occupational specialty report; statement 
of service; qualification record; group 
life insurance election; emergency data 
form; application for appointment; 
qualification/evaluation report; oath of 
office; medical examination; security 
questionnaire; application for retired 
pay; application for correction of 
military records; application for active 
duty; transfer or discharge report; active 
duty report; voluntary reduction; line of 
duty and misconduct determinations; 
discharge or separation reviews; police 
record checks; consent/declaration of 
parent/guardian; Army Reserve Officers 
Training Corps (ROTC) supplemental 
agreement; award recommendations; 
academic reports; casualty reports; 
United States field medical card; 
retirement points; deferment; 
preinduction processing and 
commissioning data transcripts of 
military records; summary sheets of 
conscientious objector; election of 
options; oath of enlistment extensions; 
survivor benefit plans; efficiency 
reports; records of proceeding, Title 10 
U.S.C., Section 815 and appellate 
actions; determination of moral 
eligibility; waiver od disqualifications; 
temporary disability record; change of 
name; statements for enlistment; 
acknowledgments of service 
requirements; retired benefits; 
applications for review of physical 
evaluation board and disability board; 
appointments; designations; evaluations; 
birth certificates; photographs; 
citizenship statements and status; 
educational constructive credit; 
educational transcripts; flight status 
board reviews; assigment agreements/ 
limitations/waivers/election and travel; 
efficiency appeals; promotion/reduction 
recommendations/approvals/ 
declinations/announcements/ 
notifications/reconsiderations/work 


sheets; elections/letters of notification 
to deferred officers and promotion 
passover notifications; absence without 
leave and desertion records; Federal 
Bureau of Investigation reports; Social 
Security Administration (SSA) 
correspondence; miscellaneous 
correspondence, documents, and 
military orders relating to military 
service including information pertaining 
to dependents, interservice actions, 
inservice details, determinations, reliefs, 
component; awards, pay entitlements, 
releases, transfers, and other military 
service data. 

authority for maintenance of the 
system: 

Title 5 U.S.C. Section 301; Title 10 
U.S.C.. Sections 275 and 3012; and Title 
32 U.S.C. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Department of the Army (DA): To 
maintain, use, collect, and disseminate 
information with respect to an 
individual holding a military status or 
former military status, including regular 
reserve, retired, and former member 
separated. Information pertains to 
individual’s former, current, and 
subsequent to active duty status relating 
to birth; citizenship; parentage; home of 
record; education; training; dependents; 
travel; language proficiency; former and 
current association, brotherhood, 
memberships, and related affiliations 
with organizations and like collective 
elements which service member 
divulges as having meaning, substance, 
or significance to his/her military 
service status; assignment history and 
other related military experiences, 
qualifications, training, preferences, 
restriction, and status actions. 

Department of State: To issue 
passport/visa; to document persona- 
non-grata status, attache assignments, 
and related adminstration of personnel 
assigned and performing duty with the 
State Department. 

Department of Defense (DOD): To 
authorize and consummate 
interdepartmental action relating to 
interservice requirements pertaining to 
the Army, Navy, Air Force, and Coast 
Guard when the Coast Guard is 
operational under DOD. 

Department of Justice: To file 
fingerprint cards; to perform intelligence 
function. 

Department of Labor: To accomplish 
actions required under Federal 
Employees Compensation Act. 

Department of Health, Education, and 
Welfare: To provide services authorized 
by medical, health, and related functions 
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authorized by Title 10 U.S.C., Sections 
1074 through 1079. 

Atomic Energy Commission: To 
accomplish requirements incident to 
Nuclear Accident/Incident Control 
Officer functions. 

American Red Cross: To accomplish 
coordination and complete service 
functions including blood donor 
programs and emergency investigative 
support and notifications. 

Civil Aeronautics Board: Flight 
qualifications, certification, and license 
actions relating to inservice pilots. 

Federal Aviation Agency: To 
accomplish aviation and air service 
actions involving inservice aviators. 

General Services Administration: For 
records storage, archival services, and 
for printing of directories and related 
material which includes personal data. 

US Postal Service: to Accomplish 
postal service authorization involving 
postal officers and mail clerk 
authorizations. 

VA: To provide information relating to 
benefits, pensions, inservice loans, 
insurance, and appropriate hospital 
support. 

Bureau of Immigration and 
Naturalization: To comply with statutes 
relating to inservice alien registration 
and annual residence/location. 

Office of the President of the United 
States of America: To exchange required 
information relating to White House 
Fellows, regular Army promotions, 
aides, and related support functions 
staffed by Army members. 

Federal Maritime Commission: To 
obtain licenses for military members 
accredited as captain, mate, and harbor 
master for duty as Transportation Corps 
warrant officer. 

Each State and US possession: To 
support state bonus applications; to 
fulfill income tax requirements 
appropriate to the service member’s 
home of record; to record name changes 
in state bureaus of vital statistics; and 
for National Guard affairs. 

Civilian educational and training 
institutions: To accomplish student 
registration, tuition support, Graduate 
Record Examination (GRE) tests 
requirement, and related school 
requirements incident to inservice 
education programs in compliance with 
Title 10 U.S.C., Chapters 102 and 103. 

SSA: To obtain or verify social 
security numbers (SSN): to transmit 
Federal Insurance Compensation Act 
deductions made from inservice 
members’ wages. 

Department of Transportation: To 
coordinate and exchange necessary 
information pertaining to interservice 
relationships between United States 
Coast Guard (USCG) and United States 


Army when service members perform 
duty with the USCG elements or training 
activities. 

Civil authorities: For compliance with 
Title 10 U.S.C., Section 814. 

Department of the Air Force: To 
administer personnel support for 
individual Army members assigned for 
duty with the Air Force. 

Department of the Navy: To 
administer personnel support for 
individual Army members assigned for 
duty with the Navy or Marine Corps. 

Record of identity, diagnosis, 
prognosis, or treatment of any client/ 
patient, irrespective of whether or when 
he/she ceases to be a client/patient, 
maintained in connection with the 
performance of any alcohol or drug 
abuse prevention and treatment function 
conducted, regulated, or directly or 
indirectly assisted by any department or 
agency of the United States, shall, 
except as provided therein, be 
confidential and be disclosed only for 
the purposes and under the 
circumstances expressly authorized in 
Title 21 U.S.C., Section 1175 and Title 42 
U.S.C., Section 4582. These statutes take 
precedence over the Privacy Act of 1974 
in regard to accessibility of such records 
except to the individual to whom the 
record pertains. Blanket “routine uses’’ 
identified in 44 FR 73728 do not apply to 
these records. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Paper records in File folder/jacket; 
selected data automated for 
management facility in a perishable 
manner on tapes, disks, cards, and other 
computer media. 

retrievability: 

Filed alphabetically by last name; 
automated data retrievable by name. 
SSN. or automatic data processing 
parameter. 

SAFEGUARDS: 

Records maintained in areas 
accessible only to authorized personnel- 
automated media protected by 
authorized password system for access 
terminals, controlled access to operation 
rooms, and controlled output 
distribution. 

RETENTION AND DISPOSAL: 

Paper records are permanent. They 
are retained in active file until 
termination of service or transfer to the 
US Army Reserve, at which time records 
are transferred to the custody of the 
Commander, United States Army 


Reserve Components Personnel and 
Administration Center. 

SYSTEM MANAGER(S) AND ADDRESS: 

Chief, National Guard Bureau, The 
Pentagon, Washington, DC 20310. 

NOTIFICATION PROCEDURE: 

Information may be obtained from: 
Army National Guard Personnel Center, 
Columbia Pike Office Building, Falls 
Church, VA 22041, Telephone: Area 
Code 202/756-1210. 

RECORD ACCESS PROCEDURES: 

Written requests for information 
should contain full name of individual, 
service identification number, current or 
former military status, and appropriate 
return address. 

Personal visits may be made to the 
appropriate location based on 
individual's status; individual should be 
able to provide commonly acceptable 
identification, such as driver’s license, 
employment identification card, and 
give some verbal information relative to 
his/her current or former military status. 

CONTESTING RECORD PROCEDURES: 

The Army’s rules for access to records 
and for contesting contents and 
appealing initial determinations may be 
obtained from Chief, National Guard 
Bureau, The Pentagon. Washington, DC 
20310. 

RECORD SOURCE CATEGORIES: 

Enlistment, appointment, or 
commission related forms pertaining to 
the individual having a current or former 
military status; academic, training, or 
qualification records acquired prior to or 
during military service; correspondence, 
forms, documents, and other related 
papers originating in or collected by DA 
Staff agencies and commands; other 
Federal departmental agencies, 
administrations, Federal separate 
agencies, commissions, boards, service 
or authority; State and local 
governmental entities; civilian education 
and training institutions; and members 
of the public when such information 
obtained directly concerns the military 
service member. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

None. 

A0902.07aDASG 
SYSTEM NAME: 

902.07 Medical Regulating Files 

system location: 

Primary System: Armed Services 
Medical Regulating Office (ASMRO). 
Office of The Surgeon General, 
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Department of the Army (DA), 
Washington, DC 20310. 

Decentralized Segments: United 
States (US) Government medical 
treatment facilities, evacuation units, 
and medical regulating offices. 

CATEGORIES Of INDIVIDUALS COVERED BY THE 

SYSTEM: 

Any patient requiring transfer to 
another medical treatment facility who 
is reported to ASMRO by US 
Government medical treatment facilities 
for designation of the receiving medical 
facility. 

CATEGORIES OF RECOROS IN THE SYSTEM: 

File contains information reported by 
the transferring medical treatment 
facility and includes, but is not limited 
to, patient identity, service affiliation 
and grade or status, sex, medical 
diagnoses, medical condition, special 
procedures or requirements needed, 
medical specialties required, 
administrative considerations, personal 
considerations, and patient’s home town 
and/or duty station and other 
information having an effect on the 
transfer. 

AUTHORITY FOR MAINTENANCE OF THE 

SYSTEM: 

Title 5 U.S.C., Section 301. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

ASMRO: To properly determine the 
appropriate medical treatment facility to 
which the reported patient will be 
transferred to notify the reporting US 
Government medical treatment facility 
of the transfer destination; to notify the 
receiving medical treatment facility of 
the transfer; to notify evacuation units, 
medical regulating offices and other 
Government offices for official reasons; 
to evaluate the effectiveness of reported 
information; to establish further the 
specific needs of the reported patient; 
for statistical purposes; and when 
required by law and official purposes. 

US Government medical treatment 
facilities, evacuation units, and medical 
regulating offices for official purposes 
concerned with, but not limited to, the 
transfer of the patient. 

Record of the identity, diagnosis, 
prognosis, or treatment of any client/ 
patient, irrespective of whether or when 
he/she ceases to be a client/patient, 
maintained in connection with the 
performance of any alcohol or drug 
abuse prevention and treatment function 
conducted, regulated, or directly or 
indirectly assisted by any department or 
agency of the United States, shall, 
except as provided therein, be 
confidential and be disclosed only for 


the purposes and under the 
circumstances expressly authorized in 
title 21 U.S.C.. Section 1175 and Title 42 
U.S.C., Section 4582. These statutes take 
precedence over the Privacy Act of 1974 
in regard to accessibility of such records 
except to the individual to whom the 
record pertains. Blanket "routine uses" 
identified in 44 FR 73728 do not apply to 
these records. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

storage: 

Paper records in file folders and on 
index cards. 

retrievability: 

Filed alphabetically and by ASMRO 
control number. 

safeguards: 

Buildings employ security guards. 
Records are maintained in areas 
accessible only to authorized personnel 
who are properly screened and trained. 

RETENTION AND DISPOSAL: 

Destroyed 1 year following the end of 
the calendar year in which the patient 
was reported to ASMRO. 

SYSTEM MANAGER(S) AND ADDRESS: 

Director, Armed Services Medical 
Regulating Office, Office of The Surgeon 
General, Department of the Army, Room 
IE-641, The Pentagon, Washington, DC 
20310; Commanders of US Government 
medical treatment facilities, evacuation 
units, and medical regulating offices. 

NOTIFICATION PROCEDURE: 

Information may be obtained from 
SYSMANGER or from the Patient 
Administrator of US Government 
nledical treatment facilities reporting 
patient to Armed Services Medical 
Regulating Office. 

Written requests should include full 
name of patient, rank or status and 
parent service, approximate date of 
transfer, medical treatment facility from 
which transferred, and current address 
of the individual making request. 

For personal visits, requester must 
provide acceptable identification such 
as military identification card, social 
security card, or driver’s license. 

RECORD ACCESS PROCEDURES: 

Requests from individuals should be 
addressed to Director, Armed Services 
Medical Regulating Office, Office of The 
Surgeon General. Department of the 
Army, Room IE-641, The Pentagon, 
Washington, DC 20310; telephone: Area 
Code 202/695-9118, or to Patient 
Administrator at US Government 
medical treatment facilities reporting 


patients to Armed Services Medical 
Regulating Office. Official mailing 
addresses are in the Directory of United 
States Army Addresses following the 
annual compilation of Army system 
notices published in the Federal 
Register. 

CONTESTING RECORD PROCEDURES: 

The Army's rules for access to records 
and for contesting contents and 
appealing initial determinations are 
contained in Army Regulation 340-21 (32 
CFR Part 505). 

RECORD SOURCE CATEGORIES: 

Information provided by transferring 
and receiving medical treatment 
facilities, medical regulating offices, 
evacuation offices, and other US 
Government offices, agencies, and 
commands having information bearing 
on a patient transfer. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

None. 

A0905.05DAAG 
SYSTEM NAME: 

905.05 Active Claims for Medical Care 
Provided Under CHAMPUS File 

SYSTEM LOCATION: 

Washington National Records Center, 
General Services Administration, 
Suitland, MD 20409. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

File contains documents relating to 
medical care obtained by CHAMPUS 
beneficiaries from civilian sources at 
United States Government expense. 
Included are forms completed by 
military and civilian medical treatment 
facilities and practitioners, billings 
received from civilian sources, forms 
completed by the patient or sponsor, 
and related documents. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

Dependents Medical Act, title 10 
U.S.C., Sections 1079 thru 1089, as 
amended by the Military Benefits 
Amendments of 1966 (Pub. L. 89-614). 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Records are used only to answer 
inquiries. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM*. 

STORAGE: 

Paper records in file folders. 
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retrievabiuty: 

Filed alphabetically by CHAMPUS 
case number and year. 

SAFEGUARDS: 

Building employs security guards. 
Records are maintained in storage areas 
accessible only to authorized personnel. 

RETENTION AND DISPOSAL: 

Normal disposition procedures were 
preempted by imposition of a 
Department of Defense moratorium. At 
the present time, these records will be 
retained indefinitely. 

SYSTEM MANAGER(S) AND ADDRESS: 

The Adjutant General, Headquarters, 
Department of the Army, Washington, 
DC 20314. 

NOTIFICATION PROCEDURE: 

Information may be obtained from 
HQDA (DAAG—AJMR—S), Room GA—080, 
Forrestal Building, Washington, DC 
20314; telephone: Area Code 202/693- 
1845. 

RECORD ACCESS PROCEDURES: 

Requests should be submitted to The 
Adjutant General. HQDA (DAAG- 
AMR-S), Washington, DC 20314. 
Requesters should furnish their full 
name and any information that would 
readily identify the record sought. 
Personal visits are not permitted. 

CONTESTING RECORD PROCEDURES: 

The Army’s rules for access to records 
and for contesting contents and 
appealing initial determinations are 
contained in Army Regulation 340-21 (32 
CFR Part 505). 

RECORD SOURCE CATEGORIES: 

Applications by beneficiaries of 
CHAMPUS and information from 
medical facilities or physicians that 
have provided prior medical care. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT! 

None. 

A0917.01aOASG 
SYSTEM name: 

917.01 Medical Treatment Record 
Files. 

SYSTEM LOCATION: 

Decentralized Segments: Medical 
centers, hospitals, health clinics, troop 
medical clinics, and National Personnel 
Records Center (NPRC). 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals treated on inpatient or 
outpatient basis by the Army Medical 
Department and/or individuals for 
whom primary medical care is rendered. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Documents reflecting outpatient or 
inpatient treatment or observation of all 
individuals treated to include, but not 
limited to, Health Records, Outpatient 
Treatment Records. Foreign National 
Outpatient and Inpatient Records. 
American Red Cross Outpatient and 
Inpatient Records, Reserve Component 
Outpatient Records, Physical Medicine 
Treatment Records, and supporting 
documents to above. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

Title 5 U.S.C., Section 301; Title 10 
U.S.C., Section 1071; and Title 44 U.S.C., 
Section 3101. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Information may be used to plan and 
coordinate health care. It may be used 
to provide medical treatment, conduct 
research; teach; compile statistical data; 
determine suitability of persons for 
service or assignments; implement 
preventive health and communicative 
disease control program; adjudicate 
claims and determine benefits; evaluate 
care rendered; determine professional 
certification and hospital accreditation; 
conduct authorized investigations; 
provide physical qualifications of 
patients to other Federal, State, and 
local agencies upon request in pursuit of 
their official duties; for research 
purposes by the National Research 
Council; and to report medical 
conditions required by law to Federal, 
State, and local agencies for lawful 
purposes including law enforcement and 
litigation. 

Records of the identity, diagnosis, 
prognosis, or treatment of any client/ 
patient, irrespective of whether or when 
he/she ceases to be a client/patient, 
maintained in connection with the 
performance of any alcohol or drug 
abuse prevention and treatment function 
conducted, regulated, or directly or 
indirectly assisted by any department or 
agency of the United States, shall, 
except as provided therein, be 
confidential and be disclosed only for 
the purposes and under the 
circumstances expressly authorized in 
Title 21 U.S.C.. Section 1175 and Title 42 
U.S.C., Section 4582. These statutes take 
precedence over the Privacy Act of 1974 
in regard to accessibility of such records 
except to the individual to whom the 
record pertains. Blanket “routine uses” 
identified in 44 FR 73728 do not apply to 
these records. 


POLICIES AND PRACTICES FOR STORING. 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECOROS IN THE SYSTEM: 

STORAGE: 

Paper records in file folders; 
microfiche, cassettes, computer 
printouts, and magnetic tapes and disks. 

retrievabiuty: 

File by last name or termimal digit file 
system (social security number (SSN)). 

SAFEGUARDS: 

Records are maintained in areas 
accessible only to authorized personnel 
who are properly trained and screened. 

RETENTION AND DISPOSAL: 

Troop and Health Clinic Clinical 
Record Cover Sheets: Destroyed after 5 
years. 

Health Records: Active while 
individual is on active duty, then retired 
with Military Personnel Records Jacket. 

Military Clinical Record Files: Destroy 
after 50 years. Withdrawn and retired to 
NPRC, 111 Winnebago Street, St. Louis, 
MO 63118, as follows, except that files 
pertaining to United States Military 
Academy (USMA) cadets are 
transferred to The Surgeon, USMA. 
West Point, NY 10996: 5-year clinical 
libraries: 5 years after the and of the 
year in which last medical treatment 
was given. Nonfixed medical facilities: 
At end of each month for records 
completed on all patients released 
during the month. Other medical 
facilities: 1 year after the end of the year 
in which last medical treatment was 
given. 

Civilian Clinical Record Files: 
Destoryed after 25 years. Withdrawn 
and retired to NPRC (Civilian). Ill 
Winnebago Street, St. Louis, MO 63118, 
as follows: 5-year clinical record 
libraries: 5 years after the end of the 
year in which last medical treatment 
was given. Nonfixed medical facilities: 
At the end of each month for records 
completed on all patients released 
during the month. Other medical 
facilities: 1 year after the end of the year 
in which last medical treatment was 
given. 

American Red Cross Clinical and 
Outpatient Record Files: Withdrawn and 
forwarded to Medical Officer, American 
National Red Cross, 18th and D Streets, 
NW, Washington, DC 20006,1 month 
after patient's medical treatment is 
completed for clinical records and 1 
year for outpatient records. 

Foreign National Clinical and 
Outpatient Record Files Continental 
United States medical facilities: 
Forwarded to the Commander, United 
States Army Health Services Command 
(HSC). ATTN: HSC-OP-PS, Ft Sam 
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Houston, TX 78234, at the end of the 
month in which treatment is completed 
for transfer to appropriate embassy. 
However, when the individual’s length 
of stay in the local area can be readily 
determined, files are forwarded to the 
HSC at the end of the month in which 
residence is terminated. Medical 
facilities in oversea command: 
Transferred to the foreign official or to 
The Surgeon General, whichever is 
appropriate. 

Military Outpatient Record Files: 
Destroyed after 50 years. Withdrawn 
and retired to NPRC, 111 Winnebago 
Street, St. Louis, MO 63118, 3 years after 
the end of the year in which last medical 
treatment was given. Outpatient files of 
active Coast Guard and other military 
personnel, including members of any of 
the Reserve Components on active duty 
for training for more than 30 days, and 
cadets of the military academies are 
filed in the health record jacket. 
Outpatient files for these personnel are 
forwarded for insertion in the health 
record jackets on completion of 
treatment or observation. Outpatient 
files of all other categories are 
forwarded, on request, to the gaining 
medical facility when the patient moves 
to a new location. 

Civilian Outpatient Record Files: 
Destoryed after 25 years. Withdrawn 
and retired to NPRC (Civilian), 111 
Winnebago Street, St. Louis, MO 63118, 

3 years after the end of the year in 
which last medical treatment was given. 

Reserve Component Outpatient Files: 
Destoryed after 50 years. Withdrawn 
and retired to NPRC, 111 Winnebago 
Street, St. Louis, MO 63118,1 year after 
the end of the year of summer camp or 
annual training. 

Civilian Employee Medical Files: 
Destroyed 25 years after separation. 
Placed in inactive file upon separation 
and retired to NPRC (Civilian), 111 
Winnebago Street, St. Louis, MO 63118, 
with the next regular retirement. 

SYSTEM MANAGER(S) AND ADDRESS: 

The Surgeon General, Headquarters, 
Department of the Army, The Pentagon, 
Washington, DC 20310. 

notification procedure: 

Information may be obtained from 
Patient Administrator at medical center 
or hospitial where treatment was 
provided. Official mailing addresses are 
in the Directory of United States Army 
Addresses following the annual 
compilation of Army system notices 
published in the Federal Register. 

Requesting individual is required to 
submit full name, social security number 
(SSN) of sponsor, date care was 
provided, and facility providing care. 


The requester may visit the office of 
the Patient Administrator at medical 
center or hospital where care was 
provided. 

For personal visits, the requester is 
required to provide full name, SSN of 
sponsor, and present some form of 
acceptable identification such as 
identification card or driver’s license. 

RECORD ACCESS PROCEDURES: 

Requests from individuals should be 
addressed to Patient Administrator at 
medical center or hospital where care 
was provided. Official mailing 
addresses are in the Directory of United 
States Army Addresses following the 
annual compilation of Army system 
notices published in the Federal 
Register. 

CONTESTING RECORD PROCEDURES: 

The Army’s rules for access to records 
and for contesting contents and 
appealing initial determinations may be 
obtained from any Army medical center 
or hospital. 

RECORD SOURCE CATEGORIES: 

Interviewer, diagnostic tests, and 
other available administrative or 
medical records obtained from civilian 
or military sources. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

None. 

A0917.09aDASG 
SYSTEM NAME: 

917.09 Alchohol and Drug Abuse 
Rehabilitation Files 

SYSTEM LOCATION: 

Alcohol and Drug Abuse Prevention 
and Control Program (ADAPCP) 
rehabilitation/counseling facilities) e.g., 
halfway houses, rap centers) at 
installation level. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Any individual who is diagnosed as 
an alcohol or drug abuser by a physician 
and subsequently enrolled in the 
ADAPCP. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

File contains client intake and follow¬ 
up records, initial interview forms, 
psychosocial histories, counselor 
observations and impressions of client’s 
behavoir and rehabilitation progress, 
copies of medical consultation and 
laboratory procedures performed, 
results of biochemical urinalysis for 
drug abuse, and similar or related 
documents. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

Title V. Pub. L. 92-129: Section 413, 
Pub. L. 92-255. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Blanket “routine uses” identified in 44 
FR 73728 do not apply to this system of 
records. 

Records of identity, diagnosis, 
prognosis, or treatment of any client/ 
patient, irrespective of whether or when 
he/she ceases to be a client/patient, 
maintained in connection with the 
performance of any alcohol or drug 
abuse prevention and treatment function 
conducted, regulated, or directly or 
indirectly assisted by any department or 
agency of the United States, shall, 
except as provided therein, be 
confidential and be disclosed only for 
the purposes and under the 
circumstances expressly authorized in 
Title 21 U.S.C., Section 1175, as 
amended by 88 Stat. 137, and Title 42 
U.S.C., Section 4582, as amended by 88 
Stat. 131. These statutes take 
precedence over the Privacy Act of 1974, 
in regard to accessibility of such records 
except to the individual to whom the 
record pertains. 

Within the Armed Forces or within 
those components of the Veterans 
Administration furnishing health care to 
veterans or between such components 
and the Armed Forces. 

To medical personnel outside the 
Armed Forces to the extent necessary to 
meet a bona fide medical emergency. 

To Government personnel for the 
purpose of obtaining benefits to which 
the patient is entitled. 

To qualified personnel for the purpose 
of conducting scientific research, 
management or financial audits, or 
program evaluation, but such personnel 
may not identify, directly or indirectly, 
any individual patient in any report of 
such research, audit or evaluation, or 
otherwise disclose identities in any 
manner. 

To a court of competent jurisdiction 
upon authorization by an appropriate 
order after showing good cause therefor. 
In assessing good cause, the court shall 
weigh the public interest and the need 
for disclosure against the injury to the 
patient, to the physician-patient 
relationship, and to the treatment 
services. Upon the granting of such 
order, the court, in determining the 
extent to which any disclosure of all or 
any part of any record is necessary, 
shall impose appropriate safeguards 
against unauthorized disclosure. 
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POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Paper records maintained in file 
folders. 

RETRIEV ABILITY: 

Filed alphabetically by last name and 
maintained in ADAPCP facilities for 1 
year following termination of treatment. 
Selected forms are transferred to the 
service member’s health record. 

SAFEGUARDS: 

Files and records are maintained in 
central storage areas in locked File 
cabinets. Access is limited only to 
authorized individuals. 

RETENTION AND DISPOSAL: 

Records maintained in ADAPCP 
facilities are destroyed 1 year after 
termination of the case. 

SYSTEM MANAQER(S) AND ADDRESS: 

The Surgeon General, Department of 
the Army, The Pentagon, Washington, 
DC 20310; Commanders of medical 
department activities. 

NOTIFICATION PROCEDURE: 

Information may be obtained from the 
Commander of medical center or 
medical department activity at 
installation where treatment for alcohol 
drug abuse was obtained. 

RECORD ACCESS PROCEDURES: 

Requests from individuals should be 
addressed to: Commander, medical 
center or medical department activity at 
installation where treatment was 
received; or Headquartrs, Department of 
the Army (DASG-HCA), Room 2C-468, 
The Pentagon, Washington, DC 20310. 

Written requests for information 
should contain the full name of 
individual, social security number, year 
of birth, current address, and telephone 
number. Visits are limited to Alcohol 
and Drug Abuse Prevention and Control 
Program facilities; medical center or 
medical department activity; and 
Alcohol and Drug Policy Officer (DASG- 
HCA), The Pentagon. Washington, DC 
20310. 

For personal visits, the individual 
should be able to give sufficient 
identification and provide some verbal 
information that can be verified from 
his/her file. 

CONTESTING RECORD PROCEDURES: 

The Army’s policy for gaining access 
to records and for contesting contents 
and appealing initial determinations 
may be obtained from the 
SYSMANAGER. 


RECORD SOURCE CATEGORIES: 

Interviews, personal history 
statements, abstracts or copies of 
pertinent medical records, abstracts 
from personnel records, results of tests, 
physician’s notes, observations of 
client’s behavior, related notes, papers, 
and forms from counselor and/or 
clinical director. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

None. 

A0929.02aDASG 
SYSTEM NAME: 

929.02 Privately Owned Animal 
Record Files. 

SYSTEM LOCATION: 

Veterinarian service at medical 
facilities on Army installations and 
activities. Official mailing addresses are 
in the Directory of United States Army 
Addresses following the annual 
compilation of Army system notices 
published in the Federal Register. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Persons whose privately owned 
animals receive veterinary care. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Record contains name, home address, 
and telephone number of animal’s 
owner; treatment of animal; and related 
information. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

Title 10 U.S.C., Sections 133,1071 thru 
1087, 5031, and 8012. 

ROUTINE USES OF RECOROS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

To record registration, vaccination, 
and/or treatment of animals; to compile 
statistical data; and to identify animals 
registered with the Veterinary Animal 
Disease Prevention and Control Facility 
in connection with the Veterinary 
Preventive Medicine and Zoonotic 
Disease Control Program. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Paper records. 

retrievability: 

Alphabetically by the animal owner’s 
last name. 

SAFEGUARDS: 

Records are maintained in buildings 
which are locked when unattended, and 
are accessed only by authorized 


personnel having an official need-to- 
know. 

RETENTION AND DISPOSAL: 

Destroyed within 6 months of death of 
animal, expiration of rabies vaccination, 
or transfer of owner. 

SYSTEM MANAGER(S) AND ADDRESS: 

The Surgeon General. Headquarters, 
Department of the Army, The Pentagon, 
Washington, DC 20310. 

NOTIFICATION PROCEDURE: 

Information may be obtained from the 
veterinary facility where the animal was 
treated or euthanized. 

RECORD ACCESS PROCEDURES: 

Written requests should contain the 
animal owner’s full name, home 
address, and telephone number, and the 
animal’s rabies vaccination number. 

Personal visits may be made to the 
veterinary facility where animal was 
treated. Owner must provide personal 
identification such as a valid military 
identification card or driver’s license. 

CONTESTING RECORD PROCEDURES: 

The Army's rules for access to records 
and for contesting contents and 
appealing initial determinations are 
contained in Army Regulation 340-21 (32 
CFR Part 505). 

RECORD SOURCE CATEGORIES: 

Animal owner, veterinarian reports, 
and similar or related documents. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

None. 

IFR Doc BO-0633 Filed 3-28-60: 8:45 am) 

BILLING CODE 3710-08-11 


DEPARTMENT OF ENERGY 

Economic Regulatory Administration 

Refiners Crude Oil Allocation Program; 
Allocation Period of April 1,1980, 
Through September 30,1980, and 
Notice of Issuance of Emergency 
Allocations 

The notice specified in 10 CFR 
211.65(g) of the refiners’ crude oil 
allocation (buy/sell) program is hereby 
issued for the allocation period of April 

1.1980, through September 30.1980. 
They buy/sell list for the allocation 
period April 1,1980, through September 

30.1980, is set forth as an appendix to 
this notice. The list includes the names 
of the small refiners granted allocations 
and their eligible refineries; the quantity 
of crude oil each refiner is eligible to 
purchase; the fixed percentage share for 
each refiner-seller, and the sales 
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obligation of each refiner-seller for the 
allocations listed herein. 

The ERA also hereby publishes a list 
of emergency allocations that have been 
previously assigned for the month of 
April 1980. pursuant to the Supplemental 
Buy/Sell Notice issued February 15.1980 
(45 FR 12279, February 25,1980). 

One new emergency allocation for 
March, April, and May 1980 is also set 
forth in the appendix to this notice. The 
list includes the name of the small 
refiner granted the allocation and its 
eligible refinery and the quantity of 
crude oil the refiner is eligible to 
purchase for the April 1980-September 
1980 allocation period. 

The allocations for the small refiners 
on the buy/sell list were determined in 
accordanced with 10 CFR 211.65 (b) and 
(c](2). Sales obligations for refiner- 
sellers were determined in accordance 
with 10 CFR 211.65(e) and (f). With 
respect to allocations under 10 CFR 
211.65(b), for the allocation period of 
April 1,1980. through September 30, 

1980, each refiner-buyer shall be entitled 
to purchase, for each of its refineries 
that is determined by ERA not to have 
access to imported crude oil, an amount 
of crude oil equal to the difference 
between (1) the volume of crude oil runs 
to stills (not including crude oil 
processed for other refiners) at the 
eligible refinery in the period April 1, 

1979, through September 30,1979, and 
(2) the volume of crude oil runs to stills 
(not including crude oil runs attributable 
to purchases under 10 CFR 211.65 or 
crude oil processed for other refiners) at 
the eligible refinery in the period 
October 1 , 1979, through March 31.1980, 
(calculated by using the level of the 
crude oil runs to stills at that refinery in 
the period October 1,1979. through 
January 31,1980, for the entire six-month 
period). 

The buy/sell list sets forth separately 
an allocation for a refiner-buyer with 
eligible expanded refinery capacity. 
Pursuant to 10 CFR 211.65(a)(l)(iiih ERA 
has decided to assign such refinery 
capacity an allocation equal to 25 
percent of the capacity for the allocation 
period commencing April 1,1980, 
through September 30,1980. In the event 
that ERA subsequently determines that 
the allocation is incorrect, ERA will 
adjust the allocation in this allocation 
period or in a future allocation period. 

Pursuant to 10 CFR 211.65(c)(1), any 
small refiner may apply to ERA for 
review of the denial of eligibility of a 
refinery owned by that refiner where 
significant changes in the refinery's 
access to imported crude oil have 
occurred since the refinery was 
determined by ERA to be ineligible for 
an allocation. Any refiner-buyer may 


apply to ERA for an adjustment to an 
allocation for an eligible refinery to 
compensate for reductions in crude oil 
runs stills due to unusual or 
nonrecurring operating conditions or an 
unconsummated directed sale under 10 
CFR 211.65(j) due to documented delays 
in delivering allocated crude oil. 
Applications for review of eligibility for 
an allocation or adjustment to an 
allocation for the allocation period 
commencing October 1,1980, must be 
received by ERA no later than July 31. 
1980. 

Pursuant to 10 CFR 211.65(c)(2), any 
refiner-buyer may apply to ERA at any 
time for an emergency allocation for one 
or more of its eligible refineries for one 
or more allocation periods, or for part of 
an allocation period; provided that such 
refiner will be required to demonstrate 
that it has incurred or will incur a 
reduction in its crude oil supply for 
eligible refinery for which an emergency 
allocation is sought equal to at least 25 
percent of its runs to stills in the period 
January through October 1978. 

The buy/sell list covers PAD Districts 
I through V, and amounts shown are in 
barrels of 42 gallons each, for the 
specified period. Pursuant to 10 CFR 
211.65(f), each refiner-seller shall offer 
for sale during an allocation period, 
directly or through exchanges to refiner- 
buyers, a quantity of crude oil equal to 
that refiner-seller's sales obligation plus 
any volume that the ERA directs the 
refiner-seller to sell pursuant to 10 CFR 
Section 211.65(j). 

Pursuant to 10 CFR 211.65(h), each 
refiner-buyer and refiner-seller is 
required to report to ERA in writing or 
by telegram the details of each 
transaction under the buy/sell list 
within forty-eight hours of the 
completion of arrangements. Each report 
must identify the refiner-seller, the 
refiner-buyer, the refineries to which the 
crude oil is to be delivered, the volumes 
of crude oil sold or purchased, and the 
period over which the delivery is 
expected to take place. 

The procedures of 10 CFR 211.65(j) 
provide that if a sale is not agreed upon 
subsequent to March 31,1980. a refiner- 
buyer that has not been able to 
negotiate a contract to purchase crude 
oil may request that the ERA direct one 
or more refiner-sellers to sell a suitable 
type of crude oil to such refiner-buyer. 
Such request must be received by the 
ERA no later than 20 days after the 
publication date of this buy/sell notice. 
Upon such request, the ERA may direct 
one or more refiner-sellers that have not 
completed their required sales to sell 
crude oil to the refiner-buyer. 

In directing refiner-sellers to make 
such sales, ERA will consider the 


percentage of each refiner-sellers sales 
obligation for the allocation period that 
has been sold as reported pursuant to 
Section 211.65(h), as well as the refiner- 
seller or sellers that can best be 
expected to consummate a particular 
directed sale. If, in ERA’s opinion, a 
valid directed sale request cannot 
reasonably be expected to be 
consummated by a refiner-seller that 
has not completed all or substantially all 
of its sales obligation for the allocation 
period, the ERA may issue one or more 
directed sales orders that would result 
in one or more refiner-sellers selling 
more than their published sales 
obligations for that allocation period. In 
such cases, the refiner-seller or sellers 
will receive a barrel-for-barrel reduction 
in their sales obligations for the next 
allocation period pursuant to 10 CFR 
211.65(f)(3)(ii). 

If the refiner-buyer declines to 
purchase the crude oil specified by ERA, 
the rights of that refiner-buyer to 
purchase that volume of crude oil are 
forfeited during this allocation period, 
provided that the refiner-seller or 
refiner-sellers have fully complied with 
the provision of 10 CFR 211.65. 

Refiner-buyers making requests for 
directed sales must document their 
inability to purchase crude oil from 
refiner-sellers by supplying the 
following information to ERA: 

(i) Name of the refiner-buyer and of 
the person authorized to act for the 
refiner-buyer in buy/sell program 
transactions. 

(ii) Name and location of the 
refineries for which crude oil has been 
sought, the amount of crude oil sought 
for each refinery, and the technical 
specifications of crude oils that have 
historically been processed in each 
refinery. 

(iii) Statement of any restrictions, 
limitations, or constraints on the refiner- 
buyer’s purchases of crude oil, 
particularly concerning the manner or 
time of deliveries. 

(iv) Names and locations of all 
refiner-sellers from which crude oil has 
been sought under the buy/sell notice, 
the refineries for which crude oil has 
been sought, and the volume and 
specifications of the crude oil sought 
from each refiner-seller. 

(v) The response of each refiner-seller 
to which a request to purchase crude oil 
has been made, and the name and 
telephone number of the individual 
contacted at each such refiner-seller. 

(vi) Such other pertinent information 
as ERA may request. 

Please note change of address. All 
reports and applications made under 
this notice should be addressed to: 

Chief, Crude Oil Allocation Branch, 2000 
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M Street, N.W., Room 6128, Washington, 
D.C. 20461. Twx's may be sent to 710- 
822-9454 (answer back EVFTJ WSH). 

Also note that, effective March 15, 
1980, the telephone number for the 
Crude Oil Allocation Branch is changed 
to 202-653-3459. 

Section 211.65(c)(2)(ii) states in part 
that applications for emergency 
allocations “must be submitted by the 
fifteenth day of the month prior to the 
month(s) for which an allocation is 
sought.” This provision is intended to 
permit ERA to receive applications and 
issue emergency allocations in a timely 
fashion. Recently, ERA has had 
difficulty meeting this goal because of 
the manner in which some applications 
for emergency allocations have been 
filed. Therefore, ERA believes it 
appropriate to offer the following 
comments on the emergency crude oil 
application process in the hope that they 
will clarify the application process for 
those applying for emergency 
allocations. 

First, most applications have not been 
received in the Crude Oil Allocation 
Branch until the fifteenth of the month. 
The fifteenth of the month was intended 
as a deadline. It is desirable for refiners 
to file their applications earlier than the 
fifteenth of the month, which would 
permit ERA to begin processing 
applications sooner. Except in unusual 
circumstances, ERA would expect 
applications to be filed by the tenth of 
the month. It should be noted that ERA 
would generally consider applications 
filed earlier than the fifth of a month to 
have been filed too early to present an 
accurate picture of a refiner’s crude oil 
supply for succeeding months. 

Second, applications should be 
completed by the fifteenth of the month 
in which they are filed. Applications 
that are not substantially complete by 
the fifteenth of the month will be 
dismissed with prejudice. 

Third, ERA requires all applicants for 
emergency allocations to serve copies of 
their applications on refiner-sellers. 
Comments regarding an application will 
be accepted if received within eight 
days of receipt of the application. 
Applicants are required to serve copies 
of Uieir application (and any 
amendments thereto) on refiner-sellers 
simultaneously with the filing of the 
application with ERA. As noted above, 
we would expect that applications 
would be filed sufficiently in advance of 
the fifteenth of the month so that service 
on refiner-sellers would be effected by 
the fifteenth of the month. In any event, 
we would expect that service on refiner- 
sellers always would be effected no 
later than the seventeenth of the month. 


We request that refiner-sellers notify us 
when service is made after this date. 

As has been stated in previous 
notices, if an applicant claims 
confidentiality for any of the 
information contained in its application, 
the basis for the claim must be clearly 
stated. ERA does not consider the 
names of potential suppliers contacted 
in unsuccessful attempts to obtain crude 
oil or offers of crude oil that the 
applicant has rejected to be proprietary . 

Finally, ERA emphasizes that an 
application for an emergency allocation 
must contain a detailed statement as to 
why the applicant believes it has 
exhausted all supply possibilities. 
Applications which fail to make this 
statement will be dismissed with 
prejudice. 

Copies of the decisions and orders 
assigning the emergency allocations 
listed herein may be obtained from: 
Economic Regulatory Administration, 
Public Information Office, 2000 M Street, 
N.W., Rm. B110, Washington, D.C. 20461, 
(202) 653-4055. 

This notice is issued pursuant to 
Subpart G of DOE’s regulations 
governing its administrative procedures 
and sanctions, 10 CFR Part 205. Any 
person aggrieved hereby may file an 
appeal with DOE’s Office of Hearings 
and Appeals in accordance with 
Subpart H of 10 CFR Part 205. Any such 
appeal shall be filed on or before April 
30,1980. 

Issued in Washington, D.C., on March 21, 
1980. 

Doris J. Dewton, 

Assistant Administrator, Office of Petroleum 
Operations, Economic Regulatory 
Administration. 

Appendix 

The list of refiner-sellers and refiner- 
buyers for the period April 1,1980 
through September 30,1980, is as 
follows. The list sets forth the identity of 
each refiner-seller and refiner-buyer, the 
fixed percentage share of each refiner- 
seller, and the volumes of crude oil that 
each refiner-buyer is eligible to purchase 
for each eligible refinery, including an 
allocation for expanded refining 
capacity and emergency allocations. 

All refiner-sellers' percentage shares 
have been changed to reflect the 
Continental Oil Company and Exxon 
Company, U.S.A. Decision and Order 
dated March 20,1979 (Case numbers 
FEX-0185 and FEX-0184). While the 
refiner-sellers’ percentage shares 
displayed are rounded to three decimal 
places, six decimal places have been 
utilized to establish actual sales 
obligations. 

In calculating the total allocation and 
sales obligation levels, ERA has 


included two pending directed sales 
from the October 1979—March 1980 
allocation period. Refiner-sellers may be 
directed to supply A. Johnson (260,263 
barrels) and Commonwealth Oil and 
Refining (1,300,312 barrels) in the near 
future. If ERA had not included these 
volumes in the total allocation and sales 
obligation volumes for this allocation 
period, those numbers would have been 
understated, since the crude oil should 
actually be sold in addition to other 
April—September 1980 allocations listed 
here. 

Amendments to Prior Allocations 

On February 13,1980. ERA issued an 
Amended Decision and Order to 
MacMillan Ring Free Oil Company 
reducing MacMillan's allocation for 
February 1980 from 43,442 barrels to 
zero (0) barrels, based upon advice from 
MacMillan that it would be processing 
oil for another firm during February. 

On February 13,1980, ERA issued an 
Amended Decision and Order to A. 
Johnson & Company. Based upon 
additional purchases of crude oil made 
outside the Buy/Sell Program, ERA 
reduced Johnson’s March 1980 allocation 
from 161,138 barrels to 73,138 barrels. 

On February 26,1980, ERA issued an 
Amendment Decision and Order to 
Clark Oil and Refining Corporation, 
reducing Clark’s February 1980 
emergency allocation from 1,012,129 
barrels to 447,970 barrels, to account for 
564,159 barrels that Clark was able to 
purchase, during the period October 
1979—January 1980, above which it had 
originally reported to ERA. 

On March 20,1980, ERA issued an 
Amended Decision and Order to 
Commonwealth Oil and Refining 
Corporation (Corco), reducing Corco’s 
March 1980 emergency allocation of 
crude oil from 1,871,656 barrels to 
537,904 barrels. Corco anticipates that 
its runs to still will be reduced by 
1,333,752 barrels during March due to 
unanticipated refinery maintenance. 

On February 15,1980, ERA issued a 
Decision and Order to OKC 
Corporation, directing OKC not to 
purchase 148,025 barrels of allocated oil 
for the months of December 1979 and 
January 1980. This action was taken 
because ERA determined that OKC was 
not eligible for emergency allocations 
for these two months, due to additional 
crude oil availability. 

ERA has adjusted refiner-sellers’ 
unsold sales obligations for the October 
1979—March 1980 allocation period to 
reflect these adjustments to allocations. 
This is reflected in the calculation of 
refiner-sellers’ obligations for the April- 
September 1980 allocation period. 
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Refiner-Sellers' Obligations, Crude Oil Allocation 
program for the Period Apr. 1, 1980-Sept. 30, 
1980 


Refiner-Sellers 

Share 

Sales 

obligation * 
(barrels) 

Amoco Oil Co.~.. 

.105 

2,529,217 

Atlantic Richfield Co- 

.077 

2,990,662 

Chevron U.SA. Inc..— 

.101 

1.884.051 

Olios Service Co.-. 

.025 

1,303,730 

Continental Oil Co...—. 

004 

154.645 

Exxon Co.. U.SA.. 

.089 

2,124.981 

Getty Ref & Marketing Co..— 

.021 

495.002 

Gulf Ref. & Marketing Co. 

.091 

2.703.087 

Msrathon Oil Co. 

.0 22 

532,186 

Moo.J Oil Corp... 

.094 

2.576,981 

Philips Petroleum Co .—. 

041 

1,077.208 

Shoi! Oil CO.—.. 

.113 

3.406.053 

Sun CO.... 

.055 

1.947.017 

Texaco, Inc.....- 

114 

2.514.874 

Umon Oil Co. of CalW... 

046 

2,314.094 

Total sales obligation. 

— 

28.553.988 


Pursuant to paragraph 8 ot an Office of Hearings and Ap¬ 
peals Decision and Order (applications for temporary excep- 
twe and for stay, case numbers DEL-8020 and DES-8020) 
issued September 13, 1979. six refiner-sellers that were di¬ 
rected to soli crude oil to Commonwealth Oil Refining Co.. 
Inc (Corco) m late 1979 will receive credit for half their sales 
to Corco during the Apnl-September 1980 allocation period 
The total sales obligation listed above has been increased by 
hall the total sales made by these six refiner-seHors to Corco 
The six refiner-sellers and their total sales to Corco as report¬ 
ed to ERA. pursuant to the September 13, 1979. order are as 
follows: Atlantic Richfield Co —87.726 bbls., Chevron U S A.. 
ir«c —530.334 bbls; Exxon Co.—US A-609.032 bbls.; Mobil 
Oil Corp-243.756 bbls. Shell Oil Co —1.010.404 bbls . 
Texaco. Inc—1.186.774 bbls. Total sales were 3.668,026 
bbls and total additional sales obligations and credits against 
safes obligations are half that volume, or 1.834,013 bbls. 

Eligible Refineries, Apr. 1.1980-Sept. 30,1980 

Refiner. Refinery Location, and Allocation 

(Bbls.) 

Asamera Oil, Inc., Denver. CO, 430,698 
Carbonit Ref. Inc., Hearne, TX. 27,378 
Caribou Four Corners. Woods Cross. UT, 

262,340 

Caribou Four Comers. Kirtland, NM, 0 
CRA-Farmland Ind.. Inc., Scottsbluff, NE. 

38.179 

CRA-Farmland Ind., Inc., Phillipsburg, KS, 

4,469 

Dow/Refinery. Bay City, MI. 367,269 
Evangeline Refining. Jennings. LA. 213,617 
Farmers Union Central Exchange. Laurel. MT, 

3.014,458 

Giant Industries. Bloomfield. NM. 231,117 
Hunt Oil Company. Tuscaloosa, AL, 1,879,187 
Kenco Ref. Co.. Inc.. Wolf Point. MT. 156.420 
Kentucky Oil & Ref. Co., Betsy Layne, KY. 0 
Little America Ref., Sinclair, WY. 965.938 
Little America Ref., Casper. Wy, 558,633 
MacMillan RF Oil Co.. Norphlet, AR, 0 
Manon Corporation. Theodore, AL, 848,958 
Mount Airy Refining, Mount Airy. LA, 0 
Murphy Oil Corp., Superior. WI.‘l.099.155 
Newhall Ref. Co., Newhall, CA. 128,554 
OKC Corp.. Okmulgee. OK, 1.299.478 
Pennzoil Co. (Atlas), Shreveport, LA, 0 
Pioneer Ref. Co.. Nixon, TX. 121,509 
Plateau, Inc., Bloomfield, NM. 553,474 
Plateau, Inc., Roosevelt. UT, 0 
Pride Ref.. Inc.. Abilene, TX, 346,287 
Rancho Ref. Co. of TX. Donna. TX. 0 
Shepherd Oil Inc., Jennings. LA, 1,071,269 
Somerset Ref. Inc.. Somerset, KY. 0 
Southern Union. Lovington. NM. 2.667.255 
Southern Union. Monument. NM. 252,023 


Southwestern Ref. Co.. La Barge, WY. 27.090 
Texas American Petrochemicals, Inc.. West 
Branch, Ml. 197,403 

Thunderbird Resources (Westco), Cut Bank. 
MT. 37,178 

Thunderbird Resources (Westland). 

Williston. ND, 0 

Western Ref. Co.. Woods Cross. UT. 632,844 
Wyoming Ref.. Newcastle. WY, 366,143 
Total, 17,598.323 

Additional Allocation For Expanded Refining 
Capacity 

Refiner. Refinery Location, and Allocation 
(Bbls.) 

Giant Industries. Inc., Bloomfield. NM, 

146,000 

Emergency Allocations Previously Issued For 
April 1980* 

Refiner/Buyer, Refinery Location, and April 
Allocation (Barrels) 

Clark Oil & Refg., Blue Island. IL. 1,017,030 
Commonwealth Oil & Refining. Ponce, P.R.. 
1.779,030 

CRA—Farmland. Coffeyville, KS. 693.300 
Energy Coop.. East Chicago, IL, 2,008.800 
Hunt Oil. Tuscaloosa, AL, 269.190 
Macmillan Ring Free Oil Company, Long 
Beach, CA. 50,880 

Marlex Oil & Refining, Long Beach, CA. 
157.950 

Newhall Refining. Newhall. CA, 87,930 
OKC, Okmulgee. OK. 30,150 
Saber Refining, Corpus Christi. TX. 436.020 
Seaview Petroleum, Paulsboro. NJ, 362,250 
Sunland Refining. Bakersfield. CA. 246,570 
Total. 7.139.100 

New Emergency Allocation for March, April, 
and May 1980 



Refinery 

March 

Apnl 

May 

Refiner/buyer 

Location Allocation Allocation Allocation 



(Bbls) 

(Bbls) 

(Bbfs) 

Farmers Union 
Central 
Exchange 

Laurel. MT 

90,210 

91,350 

94.395 


Allocations for the April 1, 1980- 
September 30,1980 Allocation Period 


April-September 1980 Allocations... 17,744,323 

April 1980 Emergency Allocations.7,139,100 

Commonwealth OHA decision 

sales.1,834,013 

Pending October 1979-March 1980 

directed sales.1.560.597 

Farmers Union Central Exchange 

emergency allocation.275.955 

Total Allocations.28.553,988 

|FR Doc. 80-9503 Filed 3-28-60: 8:45 ft ml 

BILLING CODE 6450-01-M 


'These allocations were originally published in 
the supplemental list issued February 15,1980 (45 
F.R. 12279. February 25.1980). 


Federal Energy Regulatory 
Commission 

I Docket No. CP77-337) 

Algonquin Gas Transmission; 

Proposed Changes in FERC Gas Tariff 

March 26. 1980. 

Take notice that Algonquin Gas 
Transmission Company (Algonquin Gas) 
on March 18,1980, tendered for filing as 
part of its FERC Gas Tariff, First 
Revised Volume No. 1, 7th Revised 
Sheet No. 29-E and 5th Revised Sheet 
No. 29-F. 

Algonquin Gas states it is issuing the 
above tariff sheets to flow through to 
Algonquin Gas’ S-T customers, by a 
reduction in its rates under Rate 
Schedule S-T, a decrease in Texas 
Eastern Transmission Corporation’s 
(“Texas Eastern”) Rate Schedule ISS 
under its Substitute Fifty-second 
Revised Sheet No. 14. This decrease in 
ISS rates reflects the flow through of 
decreased costs to Texas Eastern as a 
result of Consolidated Gas Supply 
Corporation's decrease in rates under 
Rate Schedule GSS to become effective 
February 1,1980, in Docket No. RP80-61. 
This tracking filing is made pursuant to 
the authorization granted in Paragraph 
(A) of the Commission's order issued 
April 4,1978, in Docket No. CP77-337. 

Algonquin Gas respectfully requests 
that the Commission waive any rules 
necessary to allow the above-mentioned 
tariff sheets to become effective 
February 1 , 1980, to coincide with the 
proposed effective date of Texas 
Eastern’s ISS rate change. 

Algonquin Gas notes that a copy of 
this filing is being served upon each 
affected party and interested state 
commission. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
DC 20426, in accordance with Sections 
1.8 and 1.10 of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before April 11, 
1980. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this Filing are on File 
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with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 80-9553 Filed 3-20-80; 8:45 am] 

BILLING COOE 6450-85-41 


[Project Nos. 3021 and 3022] 

Allegheny Electric Cooperative, Inc., 
and Allegheny Electric Cooperative, 
Inc.; Applications for Preliminary 
Permit 

March 25,1980. 

Take notice that applications were 
filed on January 16,1980, under the 
Federal Power Act, 16 U.S.C. Sections 
791(a)-825(r), by the Allegheny Electric 
Cooperative, Inc. for two preliminary 
permits. The two projects, to be known 
as Allegheny Lock and Dam No. 8 
Hydroelectric Project (FERC Project No. 

3021) and Allegheny lock and Dam No. 9 
Hydroelectric Project (FERC Project No. 

3022) , would be located at the U.S. Army 
Corps of Engineers’ Allegheny Lock and 
Dam No. 8 near the Town of Templeton, 
and Allegheny Lock and Dam No. 9 near 
the Town of East Brady, respectively, 
both on the Allegheny River, in 
Armstrong County, Pennsylvania. 
Correspondence with the Allegheny 
Electric Cooperative, Inc. should be 
directed to: Anthony C. Adonizio, 
Assistant General Counsel, Allegheny 
Electric Cooperative. Inc., P.O. Box 1266, 
Harrisburg, Pennsylvania 17108. 

Purpose of Projects. —Project energy 
developed from Projects Nos. 3021 and 
3022 would be sold to the member- 
owned rural electric distribution 
cooperatives of the Allegheny Electric 
Cooperative, Inc. 

Proposed Scope and Cost of Studies 
under Permit. —Applicant seeks 
issuance of two preliminary permits, 
each for a period of three years, during 
which time it would perform at each 
proposed project, studies and 
investigations involving site 
reconnaissance, system loads, site 
hydrology, coceptual project 
arrangements, and power output. 
Applicant would negoitate with the U.S. 
Army Corps of Engineers for water 
rights at the projects, consult with 
Federal, State, and local government 
agencies concering potential 
enviommental effects of the projects, 
and prepare applications for FERC 
licenses, including environmental 
reports. Applicant estimates the cost of 
studies under each permit would be 
approximately $100,000. 

Project Descriptions. —The two 
proposed projects, FERC Project No. 

3021 and FERC Project No. 3022. would 


utilize the U.S. Army Corps of Engineers’ 
Allegheny Lock and Dam No. 8, and 
Lock and Dam No. 9, respectively. 

The Allegheny Lock and Dam No. 8 
Hydroelectric Project would consist of: 
(1) a powerhouse to be located at the 
north (right) abutment of the existing 
dam, (2) two 5-MW horizontal shaft 
bulb-type turbine-generator units 
installed in the powerhouse for a total 
proposed generating capacity of 10MW, 
(3) an appoach channel, (4) a tailrace 
channel, and (5) appurtenant facilities. 
The existing upper pool elevation is 800 
feet m.s.l., and tailwater elevation is a 
minimum of 782 feet m.s.L, providing an 
available head of 18 feet. Applicant 
estimates the annual generation would 
average about 52,660,000 kWh. 

The Allegheny lock and Dam No. 9 
Hydroelectric project would consist of: 
(1) a powerhouse to be located at the 
west (right) abutment of the existing 
dam, (2) two 5-MW horizontal shaft 
bulb-type turbine-generator units 
installed in the powerhouse for a total 
proposed generating capacity of 10 MW, 
(3) an approach channel, (4) a tailrace 
channel, and (5) appurtenant facilites. 
The existing upper pool elevation is 822 
feet m.s.l., and tailwater elevation is 800 
feet m.s.l., providing an avilable head of 
22 feet. Applicant estimates the annual 
generation would average about 
52,600.000 kWh. 

Purpose of Preliminary Permit. —A 
preliminary permit does not authorize 
construction. A permit, if issued, gives 
the Permittee, during the term of the 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for power, 
and all other necessary information for 
inclusion in an application for a license. 

Agency Comments. —Federal, State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described applications 
for preliminary permits. (A copy of each 
application may be obtained directly 
from the Applicant.) Comments should 
be confined to substantive issues 
relevant to the issuance of permits and 
consistent with the purpose of a permit 
as described in this notice. No other 
formal request for comments will be 
made. If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Competing Applications. —Anyone 
desiring to file a competing application 
must submit to the Commission, on or 
before May 30,1980 either the competing 
application itself or a notice of intent to 


File a competing application. Submission 
of a timely notice of intent allows an 
interested person to file the competing 
application no later than July 29,1980. A 
notice of intent must conform with the 
requirements of 18 CFR 4.33 (b) and (c), 
(as amended 44 FR 61328, October 25, 
1979). A competing application must 
conform with the requirements of 18 
CFR. 4.33 (a) and (d), (as amended. 44 
FR 61328, October 25.1979). 

Comments, Protests, or Petitions To 
Intervene. —Anyone desiring to be heard 
or to make any protests about these 
applications should file a petition to 
intervene or a protest with the Federal 
Energy Regulatory Commission, in 
accordance with the requirements of the 
Commission’s Rules of Practice and 
Procedure, 18 CFR, Section 1.10 (1979). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified in Section 1.10 
for protests. In determining the 
appropriate action to take, the 
Commission will consider all protests or 
other comments Filed, but a person who 
merely Files a protest or comments does 
not become a party to the proceeding. 

To become a party, or to participate in 
any hearing, a person must file a 
petition to intervene in accordance with 
the Commission's Rules. Any comment, 
protest, or petition to intervene must be 
Filed on or before May 30,1980, and 
must specify which of the above 
applications is being addressed. The 
Commission’s address is: 825 North 
Capitol Street, N.E., Washington, D.C. 
20426. The application is on File with the 
Commission and is available for public 
inspection. 

Kennth F. Plumb, 

Secretary. 

(FR Doc. 80-9554 Filed 3-28-80: 8:45 am) 

BILUNG COOE 6450-85-M 


[Docket No. RP76-94 et al.J 

Columbia Gas Transmission Corp.; 
Proposed Changes in FERC Gas Tariff 

March 26.1980. 

Take notice that Columbia Gas 
Transmission Corporation (Columbia) 
on March 18,1980, tendered for filling 
the following revised tariff sheets to its 
FERC Gas Tariff. Original Volume No. 1. 
to become effective April 26,1980: 

Sixtieth Revised Sheet No. 16 and Eighth 
Revised Sheet No. 16A 

Columbia state that the foregoing 
tariff sheets are being filed pursuant to 
Article VI A. of Columbia’s Stipulation 
and Agreement in Docket No. RP76-94, 
et al„ which was approved by 
Commission Order issued March 16, 
1978. Article VI A. provides that 
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Columbia be permitted to increase its 
rates to track reductions in its and 
Columbia Gulf Transmission Company’s 
deferred income tax account resulting 
from refunding amounts attributable to 
certain income tax refunds. The rate 
adjustment being Filed herewith 
provides for the recovery of an annual 
increase in Columbia’s cost of service of 
$1,089,502. 

Copies of the filing were served upon 
the Company’s jurisdictional customers 
! and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, Union 
Center Plaza Building, 825 North Capitol 
Street, N.E., Washington, D.C. 20426, in 
accordance with Sections 1.8 and 1.10 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 1.8 and 1.10). All such 
petitions or protests should be filed on 
or before April 18,1980. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 

Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc f»-«S55 Filed 3-28-60; 8:45 ami 
BILLING COD£ 6450-85-11 


(Docket No. CP80-282] 

Columbia Gas Transmission Corp.; 

Application 

March 26,1980. 

Take notice that of March 17,1980, 
Columbia Gas Transmission 
Corporation (Applicant), 1700 
MacCorkle Avenue, S.E., Charleston, 
West Virginia 25314, filed in Docket No. 
CP80-282 an application pursuant to 
Section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the construction 
and operation of certain natural gas 
facilities, all as more fully set forth in 
the application on file with the 
Commission and open to public 
inspection. 

Specifically, Applicant proposes to 
construct and operate 3.3 miles of 
^placement pipeline which comprises 
the main field line in Applicant’s Coco B 
Storage Field in Kanawha County, West 
Virginia. Applicant asserts that 
replacement of the existing 12-inch line 
^ith the like amount of 16-inch line 
would eliminate an excessive pressure 
drep which occurs in the existing 


undersized pipeline at maximum 
withdrawal rates, and would result in an 
increase of approximately 260,000 Mcf in 
the annual turnover of the Coco B 
Storage Field. Applicant further asserts 
that, in order to assure continued 
reliable operation of the storage field, 
the present main field line should be 
replaced inasmuch as the line is over 28 
years old and was installed without 
corrosion protection. The total costs of 
the proposed construction are estimated 
to be $1,515,000, which cost would be 
financed from internally generated 
funds, it is said. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before April 16, 
1980, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission's rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 80-9569 Filed 3-28-80; 8:45 am) 

BILLING CODE 6450-85-M 


[Docket No. ER79-370] 

Consolidated Edison Co.; Informal 
Conference 

March 25,1980. 

Take notice that the Staff has 
scheduled an informal conference in this 
proceeding pursuant to 18 CFR § 1.18 
(1979). This conference, scheduled upon 
the directive of the Commission, will be 
for the purpose of discussing the cost-of- 
service support filed May 10,1979, in 
this docket by Consolidated Edison 
Company. The conference will occur 
April 8,1980, commencing at 10 a.m„ in 
a hearing room to be designated in the 
offices of the Commission at 825 North 
Capitol Street, N.E., Washington, D.C. 
Kenneth F. Plumb, 

Secretary. 

(FR Doc 80-9558 Filed 3-28-80: 8:45 am) 

BILLING CODE 6450-85-M 


(Project No. 3016] 

City of Dothan, Ala.; Application for 
Preliminary Permit 

March 25,1980. 

Take notice that the City of Dothan, 
Alabama filed on December 21,1979, a 
competing application (pursuant to the 
Federal Power Act, 16 U.S.C. 791(a)- 
825(r) (1976)] for a preliminary permit for 
the proposed hydroelectric power 
project to be known as the George W. 
Andrews Lock and Dam Project (FERC 
Project No. 3016), located on the 
Chattahoochee River in Houston 
County, Alabama. The application for 
preliminary permit competes with 
applications filed for the same site by 
Alabama Electric Cooperative, 
Incorporated, on March 7,1979, 
designated as FERC Project No. 2913 
and by the Municipal Electric Authority 
of Georgia, on March 16,1979, 
designated as FERC Project No. 2918. 

The proposed project would be located 
on a navigable waterway of the United 
States, and occupy in whole, or in part, 
lands of the Corps of Engineers’ George 
W. Andrews Dam. Correspondence with 
the Applicant should be directed to: Mr. 
Wylie H. Smith, P.E., Water and Electric 
Superintendent, City of Dothan, Post 
Office Box 2128, Dothan, Alabama 36301 
and Mr. Arnold Fieldman, Goldberg, 
Fieldman & Letham, P.C., 1700 
Pennsylvania Avenue, N.W., 
Washington, D.C. 20006. 

Purpose Of Project .—Project energy 
would be utilized in meeting power 
requirements of the residents of the City 
of Dothan, Alabama. 

Proposed Scope And Cost of Studies 
Under Permit .—Applicant seeks the 
issuance of a preliminary permit for 
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period of 36 months, during which time 
the Applicant proposes to study the 
feasibility of installing hydroelectric 
generating units at the existing George 
W. Andrews Lock and Dam of the U.S. 
Army Corps of Engineers. Applicant 
estimates the cost of studies under the 
permit would be $50,000. 

Project Description. —Applicant’s 
proposed project would consist of: (1) a 
powerhouse constructed adjacent to the 
west end of the ungated spillway section 
of the U.S. Dam; (2) three generating 
units with an estimated total rated 
capacity of 16 MW; (3) a step-up 
substation located adjacent to the 
powerhouse; (4) approximately one mile 
of single-circuit 115-kV transmission line 
to connect with the existing electric 
distribution system; and (5) appurtenant 
facilities. The estimated annual output 
of the proposed project is 70,000,000 
kWh. 

Purpose of Preliminary Permit. —A 
preliminary permit does not authorize 
construction. A permit, if issued, gives 
the Permittee, during the term of the 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for power, 
and all other necessary information for 
inclusion in an application for a license. 
In this instance, Applicant seeks a 36- 
month permit. 

Agency Comments. —Federal, State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
for preliminary permit. (A copy of the 
application may be obtained directly 
from the Applicant). Comments should 
be confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 
as described in this notice. No other 
formal request for comments will be 
made. If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Protests and Petitions to Intervene .— 
Anyone desiring to be heard or to make 
any protest about this application 
should file a petition to intevene or a 
protest with the Federal Energy 
Regulatory Commission, in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure, 18 CFR 1.8 or 1.10 (1979). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified in § 1.10 for 
protests. In determining the appropriate 
action to take, the Commission will 
consider all protests and comments 


filed, but a person who merely files a 
protest or comment does not become a 
party to the proceeding. To become a 
party, or to participate in any hearing, a 
person must file a petition to intervene 
in accordance with the Commission’s 
Rules. Any comments, protests, or 
petition to intervene must be filed on or 
before May 29.1980. The Commission’s 
address is: 825 North Capitol Street, 
N.W. Washington, D.C. 20426. The 
application is on file with the 
Commission and is available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc 80-9557 Filed 3-28-80: 8:45 am] 

BILLING CODE 6450-85-M 


(Docket No. CP80-152) 

East Tennessee Natural Gas Co.; 
Amendment to Application 

March 26,1980. 

Taken notice that on March 14,1980, 
East Tennessee Natural Gas Company 
(Applicant), P.O. Box 10245, Knoxville, 
Tennessee 37919, filed in Docket No. 
CP8CM52 pursuant to Section 7(c) of the 
Natural Gas Act an amendment to its 
pending application in the instant 
docket so as to revise the proposed 
construction and operation of a 
temporary emergency delivery point for 
the Chattanooga Gas Company 
(Chattanooga) so as to make it a 
permanent delivery point and to finance 
the costs of the construction from funds 
on hand, all as more fully set forth in the 
amendment which is on file with the 
Commission and open to public 
inspection. 

Applicant, in an application filed 
December 21,1979, proposed to 
construct a temporary delivery point for 
Chattanooga at a point between Main 
Line Valve 3213 and Main Line Valve 
3213-1A1, and to abandon the facilities 
on or before July 1,1980. It is stated that 
a temporary certificate was issued and 
construction was immediately 
commenced. 

Applicant states that the original 
proposal would enable Chattanooga to 
meet a critical deliverability problem on 
its system resulting from a delay in the 
construction of a new bridge across the 
Tennessee River which would carry a 
main transmission line of Chattanooga's. 
Applicant states that it and Chattanooga 
have since evaluated the new delivery 
point to determine its long-range 
benefits to both Chattanooga's and 
Applicant’s systems. Applicant states 
that it is in its best interest that the 
delivery point be made permanent 
because it would improve service to its 


high priority customers in North 
Chattanooga and would serve as an 
emergency alternative to the nearby 
Tennessee River crossing of Applicant’s 
main pipeline. 

Applicant states the proposed facility 
would not increase the certificated 
volume allowed Chattanooga nor 
increase Chattanooga's curtailment 
period quantity entitlement under 
Applicant’s effective curtailment plan. 

Applicant states the estimated cost of 
the proposed facility would be $58,760, 
which cost would be financed from 
funds on hand. Chattanooga would 
reimburse Applicant for any non- 
recoverable costs associated with 
construction and operation of the 
temporary delivery facility, it is 
asserted. 

Any person desiring to be heard or to 
make any protest with reference to said 
amendment should on or before April 
16,1980, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). Ail 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s rules. All persons who 
have heretofore filed need not file again. 
Kenneth F. Plumb, 

Secretary. 

[FR Doc. 80-9587 Filed 3-28-80: 8:45 ami 

BILLING CODE 6450-85-M 


(Docket No. CP76-87] 

El Paso Natural Gas Co.; Application 
for Adjustment 

March 26.1980. 

Take notice that on March 14,1980. El 
Paso Natural Gas Company (Applicant), 
P.O. Box 1492, El Paso, Texas 79978. 
filed in Docket No. CP76-87 an 
application pursuant to Section 502(c) of 
the Natural Gas Policy Act of 1978 
(NGPA) and Section 1.41 of the 
Commission’s rules of practice and 
procedure (18 CFR 1.41) an application 
for adjustment exempting Applicant 
from the provisions of Order No. 49 
issued September 28,1979, in Docket No. 
RM79-14 so as to authorize withdrawal 
from the Rhodes Reservoir Storage 
Project (Rhodes Reservoir) of: (i) 
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injected cushion gas for delivery, subject 

I to Applicant’s operational capabilities, 
to those low-priority east-of-California 
(EOC) customers which were curtailed 
during 1973 in order to provide such 
volumes for injection into Rhodes 
Reservoir; and (ii) native gas for 
utilization by Applicant as a part of its 
system-wide supply, all as more fully set 
forth in the application which is on file 
with the Commission and open to public 
inspection. 

Applicant states that on August 1, 

1979, in Docket No. CP76-87, it was 
granted a temporary certificate 

j authorizing, inter alia, (1) the 

withdrawal of the remaining working 
gas inventory stored in the Rhodes 
Reservoir for transportation and 
delivery to Northwest Pipeline 
Corporation (Northwest) at existing 
delivery points in the San Juan Basin 
area for the account of Clay Basin 
Storage Company (Storage Company), 
and for the sale of such gas to Storage 
Company at such existing delivery 
points for subsequent injection into and 
storage in the Clay Basin Storage Field 
pursuant to the Clay Basin Interim 
Storage Arrangements; and (2) 
utilization of working gas volumes 
withdrawn from Rhodes Reservoir to 
assist in meeting its EOC customers’ 
Priority 1 and 2 requirements during the 
1979-80 winter season. Thereafter, on 
December 21,1979, in Docket No. CP76- 
87, et al„ Applicant states that it was 
also granted temporary authorization, 
inter alia, to withdraw volumes of 
natural gas from Rhodes Reservoir for 
the pay-back volumes of natural gas 
diverted from Southern California Gas 
Company and/or Pacific Gas and 
Electric Company under the California 
backoff arrangements during the 197<MH) 
winter season. 

Upon completion of the withdrawal 
and transfer to the Clay Basin Storage 
Field of all working gas volumes from 
Rhodes Reservoir by roughly May 31, 

1980, Applicant proposes to commence 
withdrawing the approximately 
2,900,000 Mcf of injected cushion gas for 
delivery, subject to Applicant’s 
operational capabilities, to those low- 
priority EOC customers who were 
originally curtailed in 1973 in order to 
obtain such gas for injection into Rhodes 
Reservoir. In so doing, Applicant states 
that it would terminate the current 
Rhodes Reservoir surcharge and transfer 
the undepreciated and unamortized 
plant facilities from the storage function 
to the production function. 

With respect to the withdrawal of the 
injected cushion gas. Applicant 
proposes to sell such volumes of natural 
gas to those low-priority EOC customers 


who originally sustained curtailment 
incident to the injection of such volumes 
into the Rhodes Reservoir at, effectively, 
the value of the gas when initially 
injected into the Rhodes Reservoir 
during 1973 [i.e. $592,310 or 20.42 cents 
per Mcf) plus the appropriate current 
mainline transmission charge. The 
revenues received attributable to the 
inclusion in this calculation of the 
appropriate current mainline 
transmission charge would be credited 
to Applicant’s unrecovered purchased 
gas costs account (Account 191) under 
the terms of the stipulation and 
agreement in settlement of rate 
proceeding dated May 31,1979, which 
was approved by the Commission on 
July 20,1979. in Docket No. RP79-12, 
thus reducing the balance of such 
account, it is asserted. Applicant states 
further that inasmuch as the subject 
volumes of injected cushion gas were 
curtailed from Applicant’s low-priority 
EOC customers prior to enactment of the 
NGPA and the implementation of Order 
No. 49 prescribing regulations 
thereunder, Applicant believes that the 
application of incremental pricing 
policies to the sale upon withdrawal of 
the injected cushion gas to those 
customers would result in an inequity 
and unfair distribution of burdens to 
said customers. Accordingly, Applicant 
requests exemption from the provisions 
of Order No. 49 with respect to the 
disposition to those low-priority EOC 
customers originally curtailed of the 
approximate 2,900,000 Mcf of injected 
cushion gas. 

Further, with respect to the sale of the 
injected cushion gas to those EOC 
customers originally curtailed, Applicant 
seeks authorization to exclude such 
volumes from Article V, Paragraph A, 
Contingent Refunds for Sales in Excess 
of Settlement of Sales Volumes, of said 
stipulation and agreement. Applicant 
seeks authorization to exclude such 
volumes from said stipulation and 
agreement inasmuch as (i) the volume of 
cushion gas originally injected into the 
Rhodes Reservoir during 1973 were not 
included in the gas supply and resulting 
sales of 2,848.000 Mcf per day which 
were utilized in setting rate leels in 
Docket No. RP79-12; and (ii) Applicant 
would itself retain none of the fixed 
costs recovered through the sale of such 
volumes to the low-priority EOC 
customers inasmuch as an amount equal 
to the difference between the sales rate 
for such gas and the sum of 20.42 cents 
per Mcf plus the appropriate current 
mainline transmission charge would be 
returned to such customers through a 
surcharge credit to their monthly billings 
and, otherwise, the revenues 


attributable to the inclusion in the 
surcharge credit calculation of the 
appropriate current mainline 
transmission charge would be credited 
to Account 191. 

After all of the working and injected 
cushion gas has been withdrawn from 
Rhodes Reservoir and delivered, 
Applicant proposes to produce the 
native gas reserves until a final decision 
is reached on the ultimate disposition of 
Rhodes Reservoir, such withdrawn 
native gas to be utilized as a part of 
Applicant's general system-wide supply. 
The native gas, approximating 11,700,000 
Mcf, would receive a cost of service rate 
treatment which would result for pricing 
purposes in a charge to Applicant’s 
customers for the native gas, it is stated. 

Applicant submits that the 
withdrawal and disposition 
arrangements proposed for the Rhodes 
Reservoir injected cushion and native 
gas volumes are required as a matter of 
prudent operations in order to prevent 
further possible pressure-induced 
migration of natural gas within the 
Rhodes Reservoir. 

The procedures applicable to the 
conduct of this adjustment proceeding 
are found in § 1.41 of the Commission’s 
rules of practice and procedure, Order 
No. 24 issued March 22,1979. 

Any person desiring to participate in 
this adjutment proceeding shall File a 
petition to intervene in accordance with 
the provisions of § 1.41. All petitions to 
intervene must be filed within 15 days 
after publication of this notice in the 
Federal Register. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 80-0568 Filed 8-28-80; 8:45 am) 

BILLING CODE 64SO-65-M 


Docket No. RA80-13] 

Kingsport Publishing Corp.; Filing of 
Petition for Review Under 42 U.S.C. 
7194 

March 25.1980. 

Take notice that Kingsport Publishing 
Corporation on February 26.1980 filed a 
Petition for Review under 42 U.S.C. 
7194(b) (1977 Supp.) from an order of the 
Secretary of Energy. 

Copies of the petition for review have 
been served on the Secretary, 
Department of Energy, and all 
participants in prior proceedings before 
the Secretary. 

Any peson desiring to be heard with 
reference to such filing should on or 
before April 4,1980 File a petition to 
intervene with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, N.E., Washington, D.C. 
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20426, in accordance with the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8). Any person 
wishing to become a party or to 
participate as a party must file a petition 
to intervene. Such petition must also be 
served on the parties of record in this 
proceeding and the Secretary of Energy 
through Gaynell C. Methvin, Deputy 
General Counsel for Enforcement and 
Litigation, Department of Energy, 12th 
and Pennsylvania Ave., N.W., 
Washington, D.C. 20461. Copies of the 
petition for review are on file with the 
Commission and are available for public 
inspection at Room 1000, 825 North 
Capitol St., N.E., Washington, D.C. 

20426. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 00-9558 Filed 3-28-80; 8:45 am) 

BILLING COOC 6450-85-44 


[Docket No. RP80-791 

Midwestern Gas Transmission Co.; 
Tariff Filing 

March 28,1980. 

Take notice that on March 17,1980. 
Midwestern Gas Transmission 
Company (Midwestern) tendered for 
filing tariff sheets to its FERC Gas Tariff. 
Third Revised Volume No. 1, to be 
effective February 17,1980, consisting of 
the following: 

Original Sheet Nos. 5C. 86B. 86C. 95M. 95N. 
950 

First Revised Sheet Nos. 40. 41, 45, 46, 54, 

86A, and 95L 

Second Revised Sheet Nos. 39. 44, 49. 53 and 
58 

Third Revised Sheet No. 57 
Fourth Revised Sheet No. 95F 
Fifth Revised Sheet No. 83 
Sixth Revised Sheet Nos.84 and 86 
Seventh Revised Sheet No. 85 

Midwestern states that these tariff 
sheets reflect the modification and 
additions to its tariff resulting from 
implementation of the incremental 
pricing regulations promulgated by the 
Commission in Order Nos. 49 and 49-A 
as required by the Economic Regulatory 
Administration’s Opinion and Order No. 
14. Specifically. Midwestern states that 
it is adding a new Article XXIII to the 
General Terms and Conditions of its 
tariff to establish the mechanism for 
calculating and billing the Incremental 
Pricing Surcharges to its Northern 
System customers. Midwestern further 
states that it has revised the Purchased 
Gas Cost Adjustment provision for the 
Northern System in Article XVIII to 
reflect the changes in the calculation of 
its PGA rate adjustment flowing from 
Order Nos. 49 and 49-A. 


Midwestern states that copies of the 
filing have been mailed to all of its 
jurisdictional customers and affected 
state regulatory commissions. 

Any persons desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, N.E., Washington. 
D.C. 20426, in accordance with Sections 
1.8 and 1.10 of the Commission’s rules of 
practice and procedure (18 CFR 1.8, 

1.10). All such petitions or protests 
should be filed on or before April 11, 
1980. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc. 80-8559 Filed 3-28-80: 8:45 am| 

BILLING CODE 6450-85-11 


[Docket Nos. CP80-275 and CI80-233] 

Mountain Fuel Supply Co. et al.; Notice 
of Application 

March 26.1980. 

In the matter of Mountain Fuel Supply 
Company, Wexpro Company, Docket 
No. CP80-275, Celsius Energy Company, 
Docket No. CI80-233. 

Take notice that on March 7,1980, 
Mountain Fuel Supply Company 
(Mountain Fuel), 180 East First South 
Street, Salt Lake City, Utah 84139, and 
Wexpro Company (Wexpro), Suite 1560, 
36 South State Street. Salt Lake City, 
Utah 84111, in Docket No. CP80-275, and 
Celsius Energy Company, 36 South State 
Street, Salt Lake City. Utah 84111, in 
Docket No. CI80-233, filed an 
application pursuant to Section 7 of the 
Natural Gas Act for permission and 
approval for Mountain Fuel and Wexpro 
to abandon by sale, assignment and 
conveyance production processing, 
leasehold and appurtenant properties 
described hereinafter and granting 
certain accounting authorization and for 
a certificate of public convenience and 
necessity authorizing Celsius to make 
the sale of gas for resale to Mountain 
Fuel Resources, Inc. (Resources) in 
interstate commerce, all as more fully 
set forth in the application which is on 
file with the Commission and open to 
public inspection. 

Mountain Fuel states that it is 
engaged in the production, purchase, 
transmission, and sale of natural gas 
directly to approximately 380,000 


ultimate customers in Utah and 
Wyoming and, that it produces and 
purchases natural gas in Colorado, Utah, 
and Wyoming and transports such ga 9 
in its interstate pipeline system to its 
markets in Utah and Wyoming. 

Applicants state that Wexpro began 
operations on January 1,1977, as a 
wholly owned Mountain Fuel subsidiary 
with the objectives of conducting the 
nonutility oil business originally 
handled as a division within the parent, 
Mountain Fuel, and of conducting the 
system exploration and energy 
development effort in cooperation with 
but separately from Mountain Fuel 
pursuant to a Joint Exploration 
Agreement (JEA). 1 

The relationship between Mountain 
Fuel and Wexpro was, it is stated, the 
subject of a hearing before the Utah 
Public Service Commission (Utah PSC) 
and by decision on April 11,1978. that 
Commission issued its order reaffirming 
decisions of almost 50 years standing 
that it did not have jurisdiction over the 
Company’s non-natural gas operations. 
The foregoing determination of the Utah 
PSC was reversed and remanded, it is 
stated, by the Supreme Court of Utah in 
Committee of Consumer Services v. 
Public Service Commission, 595 P. 2d 
871 (Utah 1979), cert. den. U.S. 

[48 L.W. 3435] (1980). 

Applicants state that Celsius, a wholly 
owned subsidiary of Resources was 
formed and organized in early March 
1980, as a corporation under Nevada 
law for the purpose of conducting the 
search for hydrocarbons in the states 
where it proposes to acquire leasehold 
interests as successor in interest to 
Mountain Fuel and Wexpro. 

Applicants state that the purpose of 
the instant application is to obtain 
approval for the corporate realignment 
of Mountain Fuel and its subsidiaries in 
order to draw a clear line of 
demarcation between its production and 
exploration, transmission and 
distribution functions and to separate 
interstate functions so as to confirm and 
assure that the scope and effect of the 
foregoing decision of the Utah Supreme 
Court is limited to certain of Mountain 
Fuel’s intrastate operations in the state 
of Utah and that such decision remains 
inapplicable to the search for 
hydrocarbons outside the state of Utah 
and where, if successful, the resulting 
natural gas production would be sold in 
interstate commerce. 


1 It is stated that the JEA between Mountain Fuel 
and Wexpro. provided in substance that Mountain 
Fuel and Wexpro would each pay 50 percent of the 
expenses, including dry hole expenses (but not 
capital expenditures), of joint exploration, up to $6 2 
million total annually, with Wexpro conducting the 
program. 
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To achieve the foregoing, Mountain 
Fuel and Wexpro have agreed to 
discontinue the JEA Program, it is 
asserted. In addition, Mountain Fuel and 
Wexpro propose the transfer, 
assignment and sale to Celsius of all 
production, leaseholds and related 
properties, in which Mountain Fuel and 
Wexpro may have a joint interest, which 
are located in states other than Utah, it 
is stated. 

Further, it is stated that Celsius- 
proposes to make a sale to Resources of 
natural gas subject to the requirements 
of the contract between Celsius and 
Resources dated March 5,1980. In 
addition, Celsius specifically proposes 
to continue the sales presently being 
made by Mountain Fuel to Resources 
pursuant to Rate Schedules F-l and F-2 
under authorizations issued by the 
Commission in Docket Nos. CP76-290 
and CP79-87, respectively. 

Resources would, it is stated, execute 
and deliver to Mountain Fuel a 
combination of par value of Resources’ 
stock and instruments assuming 
responsiblity for its pro rata share of the 
outstanding indebtedness of each of 
Mountain Fuel’s existing indenture 
agreements covering outstanding 
bonded indebtedness. Responsibility for 
Mountain Fuel’s preferred stock would, 
it is stated, be assumed by Resources, 
pro rata in a similar manner, with the 
total of the securities to equal the 
depreciated book cost at closing of the 
property transferred from Wexpro to 
Celsius. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before April 16, 
1980. file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the regulations under the 
Natural Gas Act (18 CFR 157.70). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission’s rules of 
practice and procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 


application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate and permission and approval 
for the proposed abandonment are 
required by the public convenience and 
necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc 00-8570 Filed 3-28-00: 8:45 am) 

BILLING CODE 6450-8S-M 


[Docket No. EL79-29] 

Municipal Electric Utilities Association 
v. New York State Electric & Gas Corp.; 
Filing 

March 26.1980. 

Take notice that the New York State 
Electric & Gas Corporation (NYSEG) on 
February 27,1980, tendered for filing 
contracts entered into by NYSEG. as 
follows: 

Contract and Date of Contract 

Power Authority of the State of New York (St. 

Lawrence Contract S-7), July 8,1957. 

Village of Rouses Point, April 8,1957. 

Village of Hamilton, March 30.1959. 

Village of Sherburne, July 7,1959. 

NYSEG indicated that the filing of 
these contracts is made under protest 
and without prejudice to our position 
that the Commission is without 
jurisdiction over these contracts. 

Any person desiring to be heard or to 
protest said filing should file a protest 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426, in 
accordance with §§ 1.8 and 1.10 of the 
Commission's rules of practice and 
procedure (18 CFR 1.8 and 1.10). All such 
protests should be filed on or before 
April 11,1980. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 00-9561 Filed 3-28-00. 6:45 am] 

BILLING CODE 6450-85-M 


[Docket No. CP80-232J 

National Fuel Gas Supply Corp.; 
Informal Conference 

March 25.1980. 

Take notice that on March 28,1980, at 
10:00 a.m. an informal conference will be 
held at the Offices of the Federal Energy 
Regulatory Commission, 825 N. Capitol 
Street, N. E., Washington, D.C. 20426 
among the applicant in the above- 
captioned docket, the intervenors to that 
docket and members of the Commission 
Staff. 

At Docket No. CP80-232 National Fuel 
Gas Supply Corporation (National Fuel) 
requests: 

1. A certificate of public convenience 
and necessity authorizing: 

a. Limited term sale of gas to customers for 
resale to Storage Corporation for use as base 
gas and compressor fuel. 

b. Limited term use of existing 
transportation facilities in order to make 
direct sales of natural gas to Storage 
Corporation for use as base gas. 

2. Temporary certificate authorization 
on or before April 1.1980 for the sales, 
services and operations proposed in the 
application; and 

3. Permission for and approval of the 
abandonment by Supply Corporation of: 

a. Sales of gas to customers for resale to 
Storage Corporation on March 31.1981 or on 
such date prior thereto as the applicable total 
volume has been delivered. 

b. Service through the use of its 
transportation facilities incident to direct 
sales to Storage Corporation on March 31, 
1981, or on such date prior thereto as base 
gas injections for the first year of Phase I may 
be completed. 

This informal conference is open to 
the public, however, attendance or 
participation at the informal conference 
will not serve to make the attendees 
parties to the proceeding. Any person 
wishing to become a party must file a 
petition to intervene. Copies of National 
Fuel’s filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 00-8562 Filed 3-28-80: 8:45 am) 

BILLING CODE 645O-0S-N 


[Docket No. ER80-292] 

Ohio Edison Co.; Proposed Tariff 
Change 

March 28.1980. 

The filing Company submits the 
following: 

Take notice that Ohio Edison 
Company, on March 21,1980, tendered 
for filing a proposed change in its FERC 
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Electric Service Tariff No. 67 to reduce 
the Delivery Loss Correction Factor 
used in calculating the rate for sales to 
Ohio Power Company, reflecting current 
experience with Transmission losses. 

Copies of the filing were served upon 
Ohio Power Company and The Public 
Utilities Commission of Ohio. 

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 1.8,1.10). All such 
petitions or protests should be Filed on 
or before April 18,1980. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must File a petition to intervene. Copies 
of this Filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 80-9563 Filed 3-28-80; 6:45 am) 

BILLING CODE 6450-65-M 


[Docket No. CP80-285] 

Panhandle Eastern Pipe Line Co.; 
Application 

March 26.1980. 

Taken notice that on March 18,1980, 
Panhandle Eastern Pipe Line Company 
(Applicant), P.O. Box 1642, Houston, 
Texas 77001, and P.O. Box 1348, Kansas 
City, Missouri 64141, filed in Docket No. 
CP80-285 an application pursuant to 
Section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity so as to authorize the 
construction and operation of certain 
pipeline and appurtenant facilities in 
Sweetwater County, Wyoming, and 
Moffat County, Colorado, all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection. 

Applicant proposes to construct and 
operate 4.7 miles of 6-inch pipeline, 1.4 
miles of 10-inch pipeline, and related 
valves and fittings, to be located in 
Sweetwater County, Wyoming, and in 
Moffat County, Colorado. 

Applicant states that it has entered 
into gas purchase and sales agreements 
with natural gas producers in 
Sweetwater and Moffat Counties. It is 
stated that the proposed facilities would 
enable Applicant to connect and 
transport the natural gas so produced to 


a pipeline owned by Mountain Fuel 
Supply Company (Mountain Fuel). It is 
further stated that Mountain Fuel would 
deliver the subject gas to Colorado 
Interstate Gas Company which would 
redeliver the gas to Applicant. Such 
service, it is asserted, would be 
rendered pursuant to previously 
authorized transportation agreements 
among the parties. 

Applicant states that the cost of the 
proposed facilities would be $1,000,000 
which would be financed from funds 
available to Applicant. 

Applicant states that the gas being 
purchased would be produced from 
eight new nonassociated gas wells from 
the Fort Union Reservoir. Applicant 
estimates the eight wells would result in 
8,300,000 Mcf of initial recoverable 
reserves. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before April 16. 
1980, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to intervene 
in accordance with the Commission’s 
rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
Filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 


unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc 80-9571 Filed 3-28-60: 845 am) 

BILLING CODE 6450-85-M 


[Project No. 3035] 

Passamaquoddy Tribal Council; 
Application for Preliminary Permit 

March 25.1980. 

Take notice that on February 4,1980, 
the Passamaquoddy Tribal Council of 
the Pleasant Point Reservation, Perry. 
Maine, Filed an application for 
preliminary permit pursuant to the 
Federal Power Act, 16 U.S.C. Section 
791(a)-825(r), for proposed Project No. 
3035 to be known as the Half-Moon 
Cove Tidal Power Project in Washington 
County, Maine. The project would be 
located adjacent to the Pleasant Point 
Reservation. 

Correspondence with the Applicant 
should be directed to: Dr. Normand 
Laberge, P.O. Box 203, Eastport. Maine 
04631. 

Purpose of Project —Power generated 
by the project would be sold to Bangor 
Hydro-Electric Company and Eastern 
Maine Electric Cooperative for 
distribution to their customers. 

Proposed Scope and Cost of Studies 
Under Permit —The work proposed 
under this preliminary permit would 
include preliminary designs, economic 
analysis, preparation of preliminary 
engineering plans, and an environmental 
assessment. Based on results of these 
studies, Applicant would decide 
whether to proceed with more detailed 
studies and the preparation of an 
application for license to construct and 
operate the project. Applicant estimates 
that the work to be performed under this 
preliminary permit would cost 
$1,601,727. Due to the research and 
developmental nature of the project, and 
due to financial limitations, Applicant 
expects that a large portion of the 
monies to pay project costs will be 
obtained through cost sharing programs 
and research funds. 

Project Description —The project 
would consist of: (1) a 1,050-foot-long, 
75-foot-high earth and rock fill dam; (2) 
Half-Moon Cove with a surface area of 
795-acres at high tide and 592-acres at 
low tide (3) an 18-foot-high, 60-foot-long 
tidal gate structure containing three 6- 
foot-high flap gates; and (4) a 
powerhouse located in mid-channel 
containing two bulb-type turbine- 
generator units with a total rated 
capacity of 10 MW that would generate 
approximately 37,984,000 MWh 
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annually- The proposed project would 
generate as Half-Moon Cove empties 
into Cobscook Bay after each high tide. 

Purpose of Preliminary Permit —A 
preliminary permit does not authorize 
construction. A permit, if issued, gives 
the Permittee, during the term of the 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for power, 
and all other necessary information for 
inclusion in an application for a license. 

Agency Comments —Federal, State, 
and local agencies that receive this 
notice through direct mailing from the 
Commission are invited to submit 
comments on the described application 
for preliminary permit. (A copy of the 
application may be obtained directly 
from the Applicant.) Comments should 
be confined to substantive issues 
relevant to the issuance of a permit and 
consistent with the purpose of a permit 
as described in this notice. No other 
formal request for comments will be 
made. If an agency does not file 
comments within the time set below, it 
will be presumed to have no comments. 

Competing Applications —Anyone 
desiring to file a competing application 
must submit to the Commission, on or 
before June 2, I960, either the competing 
application itself or a notice of intent to 
file o competing application. Submission 
of a timely notice of intent allows an 
interested person to file the competing 
application no later than August 1, 1980. 
A notice of intent must conform with the 
requirements of 18 CFR 4.33 (b) and (c). 
(os amended 44 FR 61328, October 25, 
1979). A competing application must 
conform with the requirements of 18 
CFR, 4.33 (a) and (d), (as amended, 44 
FR 61328, October 25,1979). 

Comments, Protests, or Petitions to 
Intervene —Anyone desiring to be heard 
or to make any protest about this 
application should file a petition to 
intervene or a protest with the Federal 
Energy Regulatory Commission, in 
accordance with the requirements of the 
Commissions rules of practice and 
procedure, 18 CFR, § 1.8 or § 1.10 (1979). 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified in § 1.10 for 
protests. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but a person who merely files a 
protest or comments does not become a 
party to the proceeding. To become a 
party, or to participate in any hearing, a 
person must file a petition to intervene 
in accordance with the Commission’s 


Rules. Any comments, protests, or 
petition to intervene must be filed on or 
before June 2, 1980. The Commission’s 
address is: 825 North Capitol Street, NE., 
Washington, D.C. 20426. The application 
is on file with the Commission and is 
available for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc 80-9564 Filed 3-28-80; 8:45 am| 

BILUNG CODE 6450-8S-M 


(Docket Nos. CI77-702, CI78-499, CI78-501, 
CI78-767] 

Pennzoil Producing Co. (Successor to 
Pennzoil Louisiana and Texas 
Offshore, Inc.); Redesignation 

March 25.1980 

On October 22.1978, Pennzoil 
Producing Company (Pennzoil 
Producing) filed an Application to 
amend the certificates currently held by 
Pennzoil Louisiana and Texas Offshore, 
Inc. (PLATO) by substituting Pennzoil 
Producing Company as certificate holder 
of the above-referenced docket 
numbers. Pennzoil Producing Company 
also requests to be substituted for 
PLATO in any and all proceedings 
before the Commission, all effective 
from and after October 1,1979. 

Effective October 1,1979, by 
instruments of conveyance, Pennzoil 
Producing acquired all of the assets and 
rights of, and assumed all of the 
obligations and liabilities of, PLATO. 

It appears reasonable and consistent 
with the public interest in this case to 
prescribe a period shorter than 10 days 
for the filing of the protests and petitions 
to intervene. Therefore, any person 
desiring to be heard or to make any 
protests with reference to said 
Application, on or before April 4,1980, 
should file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s rules 
of practice and procedures (18 CFR 1.8 
or 1.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken, but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding, or to participate as a 
party in any hearing therein, must file a 
petition to intervene in accordance with 
the Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Section 7 and 15 of the Natural Gas 
Act and the Commission's rules of 
practice and procedure, a hearing will 


be held without further notice before the 
Commission on this Application if no 
petition to intervene is filed within the 
time required herein, if the Commission 
on its own review of the matter finds 
that a grant of the certificate is required 
by the public convenience and 
necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commision on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
to be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 80-9565 Filed 3-28-80; 8:45 am] 

BILLING CODE 645C-85-M 


(Docket No. ER80-293] 

Public Service Company of Indiana; 
Filing 

March 26,1980. 

Take notice that Public Service 
Company of Indiana (PSCI) on March 
21,1980 tendered for Filing an agreement 
dated February 1,1980 between Wabash 
Valley Power Association. Inc. on behalf 
of Parke County Rural Electric 
Membership Corporation and PSCI. 

PSCI states that this agreement is the 
third supplement to the contract dated 
December 1,1973 between Parke County 
Rural Electric Membership Corporation 
and PSCI. 

PSCI further states that the 
supplemental agreement provides for 
the amending of Exhibit A to the 
contract by the addition of reference to 
a new delivery point designated as the 
Coxville delivery point. 

Any person desiring to be heard or to 
protest said application should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with § 1.8 and 1.10 of the Commission’s 
Rules of Practice and Procedure (18 CFR 
1.8,1.10). All such petitions or protests 
should be filed on or before April 18, 
1980. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
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with the Commision and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 80-0566 Filed 3-28-80; 8:45 am] 

BILLING CODE 6450-85-M 


[Docket No. CP80-280] 

Tennessee Gas Pipeline Co. y a Division 
of Tenneco Inc.; Application 

March 26.1980. 

Take notice that on March 14,1980, 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc., P.O. Box 2511, 
Houston, Texas 77001, filed in Docket 
No. CP80-280 an application pursuant to 
section 7(c) of the Natural Gas Act for a 
certification of public convenience and 
necessity authorizing the transportation 
of natural gas for Chevron U.S.A. Inc. 
(Chevron), all as more fully set forth in 
the application on file with the 
Commission and open to public 
inspection. 

Applicant proposes to deliver gas to 
Chevron at an existing point of delivery 
in Block 24, South Pass Area, 
Plaquemines Parish, Louisiana (South 
Pass). Applicant has the right to 
purchase the Chevron gas in Block 24. 
Chevron retains the right to retain 
natural gas produced from fields in 
South Pass 24 for uses incidental to the 
operation of its lease, it is said. 
Applicant states that it would, as it is 
able, make available volumes of up to 
2,000 Mcf per day from the daily 
production of Chevron which would be 
redelivered from delivery points within 
the South Pass 24 Field area to Chevron 
at Chevron’s W-l and E-3 Batteries in 
South Pass Block 24. Applicant further 
states that the volumes delivered at the 
W-l and E-3 Tank Batteries would be 
deducted from the gross volumes 
delivered to Applicant in the South Pass 
24 Field, that Chevron would reimburse 
Applicant for construction of any 
facilities installed by Applicant 
necessary to implement the agreement, 
and that Chevron would pay Applicant 
a monthly service charge of $75 to cover 
the costs associated with the integration 
of charts and the computation of the 
volumes of gas delivered by Applicant 
to Chevron. Chevron would use the gas 
for secondary recovery of crude oil, it is 
said. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before April 16, 
1980, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s rules 


of practice and procedure (18 CFR 1.8 or 
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission’s rules of practice 
and procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no petition to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 80-9572 Filed 3-28-80:8:45 am] 

BIUJNG CODE 6450-85-M 


(Docket No. CP80-89] 

Texas Eastern Transmission Corp. and 
Transcontinental Gas Pipe Line Corp.; 
Petition To Amend 

March 26.1980. 

Take notice that on March 14,1980, 
Texas Eastern Transmission 
Corporation (Texas Eastern), P.O. Box 
2521, Houston. Texas 77001, and 
Transcontinental Gas Pipe Line 
Corporation (Transco), P.O. Box 1396, 
Houston. Texas 77001, filed in Docket 
No. CP80-89 a joint petition to amend 
the order issued December 21,1979, in 
the instant docket so as to authorize an 
additional point of receipt located in 
Hidalgo County, Texas, pursuant to an 
amendment dated February 25,1980, to 
the existing transportation agreement, 
all as more fully set forth in the petition 
to amend which is on file with the 
Commission and open to public 
inspection. 


Petitioners propose herein to add a 
delivery point for the transportation of 
natural gas. pursuant to an amendment 
to their existing transportation 
agreement dated February 25,1980. It is 
further stated that the amendment 
provides for an alternate point of 
delivery from Texas Eastern to Transco 
located at the proposed interconnection 
of Petitioners’ facilities in Hidalgo 
County, Texas (Lacy Delivery Point). 

Petitioners state that additional minor 
pipeline, metering, and appurtenant 
facilities would be required for the 
establishment of the Lacy Delivery 
Point. It is stated that the facilities 
proposed by Transco would cost 
$132,000, and those proposed by Texas 
Eastern would cost $21,550. It is further 
stated that Texas Eastern would be 
reimbursed for the total cost of its 
proposed facilities by Transco. Transco, 
it is asserted, would finance such costs 
from funds on hand. 

Petitioners assert that the proposed 
point would provide them with 
additional operational flexibility and 
reliability of sf rvice in handling the 
Mexican natural gas import volumes. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
April 16,1980, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s rules of practice and 
procedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission’s rules. 

Kenneth F. Plumb. 

Secretary. 

[FR Doc. 80-0573 Piled 3-28-80; 8:45 am] 

BILLING CODE 6450-85-M 


[Docket No. CP80-140J 

Transcontinental Gas Pipe Line Corp.; 
Amendment to Application 

March 26,1980. 

Take notice that on March 18,1980. 
Transcontinental Gas Pipe Line 
Corporation (Applicant), P.O. Box 1396, 
Houston, Texas 77001, filed in Docket 
No. CP80-140 an amendment to its 
pending application filed pursuant to 
Section 7(c) of the Natural Gas Act is 










Federal Register / Vol. 45, No. 63 / Monday, March 31, 1980 / Notices 


21023 


said docket so as to reflect a revision in 
the construction and operation of 
certain pipeline and appurtenant 
facilities, all as more fully set forth in 
the amendment to the application which 
is on file with the Commission and open 
to public inspection. 

Applicant states that on December 17, 
1979, it filed an application in the instant 
docket for authorization to construct 
and operate approximately 66.35 miles 
of 24-inch pipeline and appurtenant 
facilities (Padre Island Pipeline System) 
(PIPS) with which to attach new sources 
of gas supply in Blocks 956, 967 and A- 
42. North Padre Island Area and East 
Addition thereto, offshore Texas, to 
Applicant’s main line in Jim Wells 
County Texas. 

Applicant proposes herein to increase 
the length of pipeline extending from 
North Padre Island Block 967 to Block 
956 from 3.62 miles to 3.89 miles, and to 
reduce its diameter from 20-inches to 10- 
inches. It is further stated that the 
maximum capacity of the proposed 10- 
inch pipeline would be 19,000 Mcf of 
natural gas per day. 

Applicant States that the PIPS was 
originally designed with capacity in its 
Block 967 leg in anticipation of future 
extension of this leg to other blocks 
where gas purchase offers are 
outstanding. Applicant states that it now 
appears that, even if gas were to be 
acquired by Applicant in the other 
blocks, the gas would be attached to 
PIPS by means of facilities other than an 
extension of the Block 967 leg. 

It is further stated that the proposed 
facilities would cost $4,510,000, which is 
a reduction of $1,030,000 from the 
estimated cost of the line as initially 
proposed. 

Any person desiring to be heard or to 
make any protest with reference to said 
amendment should on or before April 
16,1980, file with the Federal Energy 
Regulatory Commission, Washington, 

D.C. 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission’s rules 
of practice and procedure (18 CFR 1.8 or 
1.10) and the Regulations under the 
Natural Gas Act (18 CFR 157.10). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 


Commission’s rules. All persons who 
have heretofore filed need not file again. 
Kenneth F. Plumb, 

Secretary. 

(FR Doc. 00-0574 Tiled 3-28-00: 0:45 am] 

BILLING COOE 0450-05-41 


ENVIRONMENTAL PROTECTION 
AGENCY 

[80T-137; FRL 1449-5] 

Certain Chemicals; Premanufacture 
Notices 

AGENCY: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import. Section 5(d)(2) 
requires EPA to publish in the Federal 
Register within 5 working days, after 
receipt, certain information about each 
PMN the Agency receives. This Notice 
announces receipt of PMN’s and 
provides a summary of each. 
dates: Written comments by: 

PMN 80-37, May 22.1980, PMN 80-45, June 2, 
1980, PMN 80-51, June 5,1980, PMN 80-50, 
June 5,1980. 

ADDRESS: Written comments to: 
Documents Control Officer (TS-793), 
Office of Pesticides and Toxic 
Substances, Environmental Protection 
Agency, 401 M St., SW, Washington. DC 
20460, 202-755-8050. 

FOR FURTHER INFORMATION CONTACT: 
Notice Manager, Mr. Robert Smith— 
PMN No. 80-37, 80-50, Telephone: 202/ 
426-8815, and Mr. Kirk Maconaughey, 
PMN No. 80-45, 80-51, Telephone: 202/ 
426-2601. 

SUPPLEMENTARY information: Section 
5(a)(1) of TSCA requires any person 
who intends to manufacture or import a 
new chemical substance to submit a 
PMN to EPA at least 90 days before 
manufacture or import. A “new” 
chemical substance is any substance 
that is not on the Inventory of existing 
substances complied by EPA under 
Section 8(b) of TSCA. EPA first 
published the Initial Inventory on June 1, 
1979. Notice of availability of the Initial 
Inventory was published in the Federal 
Register of May 15,1979 (44 FR 28558). 
The requirement to submit a PMN for 
new chemical substances manufactured 
or imported for a commercial purpose 
became effective on July 1,1979. 

EPA has proposed premanufacture 
notification rules and forms in the 


Federal Register of January 10.1979 (44 
FR 2242) and October 16,1979 (44 FR 
59764). These regulations, however, are 
not yet in effect. Interested persons 
should consult the Agency’s Interim 
Policy published in the Federal Register 
of May 15.1979 (44 FR 28564) for 
guidance concerning premanufacture 
notification requirements prior to the 
effective date of these rules and forms. 

In particular, see page 28567 of the 
Interim Policy. 

A PMN must include the information 
listed in Section 5(d)(1) of TSCA. Under 
section 5(d)(2) EPA must publish in the 
Federal Register nonconfidential 
information on the identity and uses of 
the substance, as well as a description 
of any test data submitted under section 
5(b). In addition, EPA has decided to 
publish a description of any test data 
submitted with the PMN and EPA will 
publish the identity of the submitter 
unless this information is claimed 
confidential. 

Publication of the section 5(d)(2) 
notice is subject to section 14 
concerning disclosure of confidential 
information. A company can claim 
confidentiality for any information 
submitted as part of a PMN. If the 
company claims confidentiality for the 
specific chemical identity or use(s) of 
the chemical, EPA encourages the 
submitter to provide a generic use 
description, a nonconfidential 
description of the potential exposurers 
from use, and a generic name for the 
chemical. EPA will publish the generic 
name, the generic use, and the potential 
exposure descriptions in the Federal 
Register. 

If no generic use description or 
generic name is provided. EPA will 
develop one and after providing due 
notice to the submitter, will publish an 
amended Federal Register notice. EPA 
immediately will review confidentiality 
claims for chemical identity, chemical 
use, the identity of the submitter, and for 
health and safety studies. If EPA 
determines that portions of this 
information are not entitled to 
confidential treatment, the Agency will 
publish an amended notice and will 
place the information in the public file, 
after notifying the submitter and 
complying with other applicable 
procedures. 

Once received, EPA has 90 days to 
review a PMN under section 5(a)(1). The 
section 5(d)(2) Federal Register notice 
indicates the date when the review 
period ends for each PMN. Under 
section 5(c), EPA may, for good cause, 
extend the review period for up to an 
additional 90 days. If EPA determines 
that an extension is necessary, it will 
publish a notice in the Federal Register. 
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Once the review period ends, the 
submitter may manufacture the 
substance unless EPA has imposed 
restrictions. When the submitter begins 
to manufacture the substance, he must 
report to EPA, and the Agency will add 
the substance to the Inventory. After the 
substance is added to the Inventory, any 
company may manufacture it without 
providing EPA notice under section 
5(a)(1)(A). 

Therefore, under the Toxic 
Substances Control Act, summaries of 
the data taken from the PMN’s are 
published herein. 

Interested persons may, on or before 
the date shown under “Dates" for each 
specific PMN, submit to the Document 
Control Officer (TS-793), Rm. E-447, 
Office of Pesticides and Toxic 
Substances, 401 M Street SW., 
Washington, D.C. 20460, written 
comments regarding these notices. 

Three copies of all comments shall be 
submitted, except that individuals may 
submit single copies of comments. The 
comments are to be identified with the 
document control numbers “[80T-137]" 
and the specific PMN number. 

Comments received may be seen in the 
above office between 8:00 a.m. and 4:00 
p.m., Monday through Friday, excluding 
holidays. (Sec. 5, 90 Stat. 2012 (15 U.S.C. 
2604)). 

Dated: March 19.1980. 

John P. DeKany, 

Deputy Assistant Administrator for Chemical 
Control. 

PMN 80-37 

Close of review period. —May 22, 

1980. 

Manufacture's identity. —Claimed 
confidential. 

Chemical identity. —Monafax 939, a 
free acid form of organic complex, 
neutralized with [102-71-6] ethanol, 
2,2’2“ nitrilotris C •HisNOj. 

Data. —The following summary is 
taken from date submitted by the 
manufacturer in support of claims made 
in the PMN. 

Use. —Extreme pressure lubricity 
agent or metalworking lubricants and 
synthetic cutting fluids. 

Production volume. —Claimed 
confidential. 

Test data (for Monafax 939) 

Oral LD M (rats): >5 ml/kg 
Primary skin irritant (rabbits): 0.65 
Ocular irritation: Mild ocular irritant 
Acute inhalation toxicity: Nontoxic 
No data submitted for PMN 
substance. 

Physical/Chemical Properties 
Specific gravity (H*0 = 1): 1.13 
pH: 8.1+0.3 

Viscosity at 100°F: 118 + 12cs 


Evaporation rate (Toluene=1): <1 

Appearance: Clear gold fluid at 
ambient conditions 

Exposure 

Manufacture. —Approximately two 
employees per shift during drumming 
operations. No direct worker exposure 
during manufacture. Workers wear 
normal protective clothing and have 
rubber gloves during drumming 
operations to protect them from direct 
contact with both reactants and 
products. 

Use. —Minimal exposure because 
metalworking machines are mostly 
automatic. 

Disposal. —Approximately 0.05 
percent solution of the chemical 
substances is generally recirculated 
with provisions made for screening out 
metal fines and makeup added on a 
regular basis. The manufacturer does 
not know how often each circulating 
system is dumped, however; plants with 
a 24-hour 7-day operation might dump to 
the sewer less freqently. Residual 
machining coolant or parts probably 
removed by alkaline cleaner. Large 
users probably have their own water 
treatment plant. Smaller users probably 
dispose of materials into municipal 
sewer. 

PMN 80-45 

Close of review period. —June 1,1980. 

Manufacturer's identity.-—Claimed 
confidential. 

Chemical identity. —Claimed 
confidential. Generic name provided: 5- 
Carboxyhydroxy-(4-sulfophenyl)- 
heteromonocyclic-2,4-pentadienylidene 
dihydrooxo- (4- 

sulfophenyljheteromonocycle carboxylic 
acid, tetra potassium salt. There are no 
known byproducts. 

Data. —The following summary is 
taken from data submitted by the 
manufacturer in support of claims made 
in the PMN. 

Use. —Constitutent of photographic 
color paper. 

Production volume. —Claimed 
confidential. 

Test data (tests and results). 

Acute oral toxicity (rats): >5 gm/kg 

Eye irritant (rabbit): Minimally 
irritating 

Skin irritant (rabbit); minimally 
irritating 

Mutagenicity Screens Assays, Ames: 
weak effect on strains TA1538, TA98, 
negative on TA1535, TA1537, TA100; 
Negative in yeast recombination assay 
(D3 strains). The mutagenicity assay, the 
Ames test, and the Yeast Recombination 
Assay produced positive frame shift 
mutation results in the two Salmonella 
Typhimurium strains. 


Physical Data 
Melting point: indefinite. 

Sinter point: about 285* C. 

Colon dark brown. 

Solubility: water soluable. 

The subject compound is a potassium 
salt and does not volatilize, no mass 
spectrum determination can be made. 

Exposure. During manufacture, 
operators use protective garments, 
masks, gloves, and all procedures 
consistent with standard industrial 
hygiene practices. 

Disposal. Manufacturing waste and 
unused final products are incinerated. 

PMN 80-51. 

Close of Review Period. June 5,1930. 

Manufacturer's Identity. Claimed 
confidential. 

Chemical Identity. Claimed 
confidential. Generic name: Polymer 
formed from phenol formaldehyde resin 
and diazo oxonaphthalene sulfonyl 
chloride. 

Data. The following summary is taken 
from data submitted by the manufcturer 
in support of claims made in the PMN. 

Use. This chemical substance will be 
used as a thin photosensitive layer on 
supporting substrates. 

Byproducts. Na Cl is the byproduct 
formed during manufacturing. 

Test data. 

Summary ot Toxicity Assessment for T-2647 Pr, 
T-2659 Pr, and T-2711 Pr 


No. 4 No 6 No 5 

T-2647 Pr. T-2711 Pr. T-2659 Pr 


Acute oral: >5g/kg body wt___- >5g/kg body 

wl 

Eye imtabon Mirumal ....Minimal 

Skin irritation: Minimal__Slight 

<PSl = 0.7). 

Ames test *: Negative__ Minimally Positrvo (TA- 

positrve 98 & TA 

100 ). 

Yeast recombination: _ Positive 

Negative. 


1 Based on three repetitions. 

Human Exposure. 

Manufacture. Because of the 
relatively small amounts of this 
chemical substance to be produced, we 
expect a minimum of exposure to 
workers involved. It involves a closed 
system reaction with potential worker 
exposure resulting from skin contact 
during the process of removing the 
chemical from the reaction, vessel, 
washing, filtering, and filling the 
containers for storage. Exposure to raw 
materials will be minimized by the use 
of safety equipment provided by the 
company. 

Processing. Workers processing this 
chemical substances will follow the 
industrial hygiene regulations in force 
throughout the plant. Any special 
precautions to be aware of will be listed 
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in the make orders and called to the 
attention of foreman in charge. Workers 
exposure will be minimized by the use 
of safety equipment provided by the 

company. 

Commerce. The user of products 
containing this chemical substance will 
receive the article having substance 
factor^' coated in a photo reactive 
condition and in an amount equal to 
about 25 milligrams per square foot. 
Square footage used could vary from 
several up to about 300 square feet per 
day. The user will not come in contact 
with this chemical substances in a photo 
reactive condition since, in the product 
as received, this substance will be 
located between coatings of other 
materials. In the final state of the 
product when handled, the substance 
will not be in a photo reactive condition. 

The use of this chemical substance, in 
its intended application, will eliminate 
the need for organic solvent type 
developers. 

Disposal. The reaction and mixing 
vessels used in manufacture will be 
rinsed with solvent which will then be 
destroyed in company controlled 
industrial incinerators. 

PMN 80-50. 

Close of Review Period. June 5,1980. 

Manufacturer's Identity. Claimed 
confidential. However, the manufacturer 
intends to produce the new chemical 
substances at a plant in the East North 
Central region of the country. 

Chemical Identity. Polymer of: Methyl 
methacrylate, 2-hydroxyethyl 
methacrylate, 2-ethylhexyl acrylate, 
acrylamide. 

Data. The following summary is taken 
from data submitted by the 
manufacturer in support of claims made 

in the PMN. 

Use. Claimed confidential. No generic 
use description provided. 


Polymer Dried polymer 
solution 


Physical/Chemical Properties 


Solids content....— 

Viscosity--—. 

Density__— 

Solubility in water.. 

Average molecular weight. 

Flash point (dosed cup)- 

Residual monomers.—. 

Elemental analysis.....—. 


Chemical Oxygen Demand 


56.7% _ 

Z.-Z, - 

8.31 lbs/gal 


38*F .. 

<0.5% _ 


2.461.000 

0,/g.. 


100%. 

NA_ 

14.32 Ib/gal 
not soluble 

34.000 to 
38.000 
> >212*F. 

%C=62.26. 
%H = 8.76. 
%N = 2.01. 


TOXICITY OF RAW MATERIALS 

Methyl Methacrylate 

Oral LDm (rats) . ..........._..... 

8400 mg/Kg. Minimally 
toxic. 

3750 ppm_ Moderately 

toxic. 

Moderate. 

Inhalation LDm (rats) 

Skin irritant. 

Eye imtant.. ... 

Moderate. _ 

2-HydroxyetN Methacrylate 

Oral LD m (rats) . 

Skin irritant .. 

4230 mg/Kg. Slightly toxic. 
MikJ... . 

Eye irritant.... 

Mild. . 

2-Ethyfhexyi Acrylate: 

Oral LD m (rats) .. 

6.50 gm/Kg... Slightly toxic. 

16 gm/Kg . Slightly toxic. 

..._ Slight 

Skin irritants (rats) ....... 

Eye irritants (rabbits) 

Acryiarrude: 

Oral LDm (rats). 

170 mg/Kg. .. (Moderate- 
serious 
toxicity). 

100 mg/Kg ... Moderately 
toxic. 

Dermal LDm (rabbits). . 


Recently reported long term skin 
painting studies in mice showed that 
this monomer may produce skin tumors. 

Isopropanol: A diluent. The ACGIH 
has established a TLV of 100 ppm to 
protect against irritation and narcosis. 

Toluene: A diluent. The ACGIH has 
established a TLV of 400 ppm to protect 
against narcosis and systemic effects. 

Vazo Catalyst: Oral LD 5 o (mice): 700 
mg/kg; moderately toxic. Thermal 
decomposition by burning may release 
cyanide which is highly toxic. 


Exposure. Occupational: 


Activity 

Exposure 

route(s) 

Number 

exposed 

Maximum duration 

Concentration (ppm) 


Hours/day 

Days/year 

Average 

Peak 

Manufacture.. 

Inhalation 

6 

4 

00 

0-1 

1-10 

Disposal___ r „ v 

and dermal. 
Inhalation 

5 

0 

6 

0-1 

1-10 


and dermal. 





The use may possibly involve 
potential daily exposure to skin and eye 
contact to non-chemical industrial 
employees. The use may also involve 
exposure for consumers as part of an 
article. 

Environmental Release. 


Media 

Duration of release 

Amount 

Hours/day Days/year 

Air. 

. 18 80 

>10kg/yr 




Disposal. Manfacturing plant is 
equipped with exhaust and fume 


condenser at each reactor site. Air 
borne effluents are scrubbed—sludge is 
taken to State licensed landfill. 

|FR Doc. 80-9503 Filed 3-27-80. 8:45 am] 

BILLING CODE 6560-01-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

Additional Networks and Correction of 
Appendix Entitled Multi-Point 
Distribution Service 
agency: Federal Communications 
Commission. 

action: Further Notice of Availability of 
Preliminary Report on Prospects for 
Additional Networks and Correction of 
Appendix entitled Multi-Point 
Distribution Service. 


summary: The Preliminary Report 
describes the first of two steps of the 
Network Inquiry Special Staffs overall 
study of prospects for additional 
networks. It is accompanied by a series 
of appendices, three volumes of which 
were released previously. These 
discussed spectrum management 
policies, multiple ownership, public 
broadcasting, cable television, 
subscription television, multi-point 
distribution service and home video. 
The fourth volume, to be released April 
1,1980, will discuss interconnection of 
broadcasters and direct broadcast 
satellites. 

CORRECTION: Exhibit F. entitled MDS 
License Applicant and Licenses, of the 
Multi-Point Distribution Service Report 
should have contained the following 
attribution: 

“Information in this chart was 
obtained from The MDS Databook, p. 4, 
published by Paul Kagan in October, 
1979. 

DATES: Comments in response to the 
Preliminary Report and consultant 
reports must be filed within ninety days 
of the date of release of each report. 
Reply comments must be filed within 
fifteen days of the close of the 
respective comment periods. 
ADDRESSES: Federal Communications 
Commission, Washington, D.C. 

Copies of the report and volume 4 
appendices are available from the FCC 
Office of Public Affairs, Room 207,1919 
M Street, N.W., Washington, D.C. 

For further information contact: Teri 
Freundlich, Network Inquiry Special 
Staff, (202) 254-7030. 

Federal Communications Commission. 
William J. Tricarico, 

Secretary. 

[FR Doc. 80-9687 Filed 3-26-80: 8:45 am) 

BILUNQ CODE 6712-0Mi 
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[CC Docket No. 79-184; FCC 80-143] 

Inquiry Into the Policies To Be 
Followed in the Authorization of 
Common Carrier Facilities to Meet 
North Atlantic Telecommunications 
Needs During the 1985-95 Period 

agency; Federal Communications 
Commission. 

action: Second Notice of Inquiry. 

summary: This order requests in 
Appendix One the specific information 
the Commission will need for the 
development of policies governing the 
construction and use of cable and 
satellite facilities for the North Atlantic 
routes during the period 1985-1995. 
Appendix Two requests development of 
proposed facilities plans. The order also 
establishes the overall procedures the 
Commission will follow in conducting 
the inquiry. 

dates: Comments on Appendix One are 
due May 9.1980. Replies are due May 
23.1980. 

Comments on Appendix Two are due 
June 6,1980. Replies are due July 3,1980. 
ADDRESSES: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
James Warwick, International Programs 
Staff. Common Carrier Bureau, (202) 
632-3214. 

In the matter of inquiry into the 
policies to be followed in the 
authorization of common carrier 
facilities to meet North Atlantic 
Telecommunications needs during the 
1985-1995 period. CC Docket No. 79-184. 
See 44 FR 51328. August 31.1980. 

Second Notice of Inquiry 

Adopted: March 5.1980. 

Released: April 3.1980. 

By the Commission: Commissioner 
Washburn concurring and issuing a 
statement. 

1. On August 1,1979, we released our 
Notice of Inquiry in the above-captioned 
matter, Policies for Overseas Common 
Carrier Facilities, 73 F.C.C. 2d 192, in 
which we initiated the internal United 
States process for developing policies 
and guidelines to govern our 
authorization of cable and satellite 
facilities for the North Atlantic region 
for the 1985-1995 period. At that time we 
stated that we would issue an additional 
notice of inquiry specifying the 
procedures for the inquiry and 
requesting the detailed information 
required to formulate our policies and 
guidelines. More specifically, the 
purpose of this Second Notice of Inquiry 
is: 


A. To request specific information 
from the United States international 
carriers * 1 and the Communications 
Satellite Corporation (Comsat) which is 
necessary to our ultimate decision; 

B. To grant all other interested 
persons opportunity to present any 
information they believe we should 
consider in reaching our decision; 

C. To request the carriers and Comsat 
to prepare and submit for our review a 
range of alternative facilities 
construction and use plans; and 

D. To set forth the procedures we 
shall follow in formulating our policies 
and guidelines and the schedule we 
propose to meet. 

We also invite the parties to comment 
on the procedures we propose herein 
and to suggest changes they believe 
would improve the overall North 
Atlantic facilities-planning process. 

2. This proceeding marks the third 
time that we have used a comprehensive 
proceeding to develop policies and 
guidelines for authorization of North 
Atlantic facilities and the second in 
which we have conducted the internal 
United States process in parallel with a 
structured United States/Canada/ 

CEPT 2 Consultative Process 3 for the 
exchange and discussion of planning 
information. The use of parallel 
processes recently permitted adoption of 
the first comprehensive cable and 
satellite facilities plan for the North 
Atlantic 4 which was acceptable to all 
interested parties and to whose 
implementation they would commit. 
Although all features of the agreed-upon 
plan may not be the preferred positions 
of all the parties, the fact that those 
entities were able to agree on a use plan 
and commit themselves to the 
importance of joint, coordinated cable 
and satellite planning makes the plan, 
and the process by which it was 


‘The United States international carriers which 
currently provide service on North Atlantic routes 
are the American Telephone and Telegraph 
Company (AT&T). FTC Communications. Inc. 
(FTCC). ITT World Communications Inc. (ITT 
WorldCom) RCA Global Communications, Inc. (RCA 
Globcom). TRT Telecommunications Corporation 
(TRT). and Western Union International, Inc. (WUI). 

1 Conference Europ^enne des Administrations des 
Postes et des Telecommunications, an association 
of the postal and telecommunications entities of 26 
European nations. 

‘The North Atlantic Consultative Process is the 
name which has come to be applied to an ongoing 
series of meetings, at irregular intervals, among 

representatives of the United States Government, 
the U.S. carriers, Comsat, and CEPT and Teleglobe/ 
Canada to exchange information and policy views 
bearing on facilities-planning issues of common 
interest. The process grew out of a meeting of the 
U.S.. CEPT and Canadian entities held in Munich. 
Germany, in October 1974. 

4 See Future Licensing of Overseas 

Communications Facilities. 73 F.CC. 2d 326 (1979). 


developed, significant achievements. 
We believe, however, that further 
improvements to the facilities planning 
process can. and indeed must, be made 
if we are ever to attain our goal of 
assuring that users have ready access to 
low-cost, efficient facilities which are 
capable of meeting their diverse needs 
for international telecommunications 
services. 

3. One of our disappointments in 
Docket No. 18875 5 was that we were 
unable to overcome the fact that 
satellites and cables used for North 
Atlantic Service are planned by 
different entities, in different forums, at 
different times and with little reference 
to each other. 6 Indeed, one of the most 
important improvements to facilities 
planning we seek in this proceeding is to 
create a mechanism whereby the 
planning of North Atlantic cable and 
satellite facilities can receive 
coordinated consideration. If we are to 
derive full benefit from coordinated 
consideration, however, agreement on a 
mutually-acceptable facilities plan must 
be reached before any viable facilities 
option is precluded by the passage of 
time. Beyond the usual need to assure 
adequate leadtime for the construction 
of facilities the timing of our decision in 
the present matter is especially 
constrained by the need to reach 
decision in time to allow INTELSAT to 
consider a mutually agreed-upon plan 
before it must make its own decision on 
what satellite facilities are needed for 
the Atlantic Ocean Region. On the basis 
of the information now available, it 
appears that there will be adequate time 
to develop a mutually-acceptable North 
Atlantic comprehensive plan if we can 
arrive at the U.S. policies and guidelines 
no later than the fail of 1980. 

4. As set forth more fully in our 
August Notice of Inquiry, a senior-level 
meeting of the North Atlantic 
Consultative Process in Montreal. 
Canada, in March 1979 established the 


‘Docket No. 18875 addressed the United States 
procedures concerned with North Atlantic facilities 
planning for the 1970-79 and 1979-1985 planning 
periods. 

•Cable facilities in the North Atlantic have 
traditionally been designed and built by their 
prospective owners (the United States service 
carriers, the Canadian carrier and their European 
correspondents) and are intended primarily for use 
on North Atlantic routes. The North Atlantic 
satellites, however, are part of the INTELSAT global 
satellite system. INTELSAT, the International 
Telecommunications Satellite Organization, is an 
international body composed of representatives of 
102 member nations which constructs and operates 
a world-wide system of commercial 
communications satellites. The global system at 
present consists of three operational satellites 
serving the Atlantic Ocean Region and one each for 
Indian and Pacific Ocean Regions. 
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North Atlantic Consultative Working 
Group (NACWG) to develop common 
data bases and to discuss methodologies 
for developing and analyzing facilities 
plans. The meeting also drafted a series 
of seven terms of reference * 1 2 3 4 * * 7 to guide the 
NACWG in its efforts. Finally, it 
directed the NACWG to meet in 
Montreal, in July 1979, to consider the 
first four terms of reference to report the 
results of its efforts at a subsequent 
meeting of the senior level. 

5. For our part, we concluded to 
coordinate U.S. participation in the 
NACWG by establishing three informal 
ad hoc working groups, each charged 
with specific tasks under the terms of 
reference and chaired by a 
representative of the service carriers or 
Comsat, and a general coordinating 
committee chaired by a member of our 
staff. This informal process prepared 
and submitted to the July NACWG 
meeting a U.S. report on the assigned 
terms of reference which set forth the 
consensus, where all agreed, or 
individual views, where participants 
were unable to reach agreement. At 
Montreal, the NACWG discussed the 
U.S. report as well as information from 
the CEPT and Canadian representatives. 
The NACWG then prepared a report of 
its deliberations, which it submitted to 
the senior level at a meeting in Dublin, 
Ireland, on October 2-3,1979. 8 

6. At Dublin, the senior-level 
representative agreed that, if at all 
possible, each country should seek to 
conclude its respective policy 
deliberations by the fall of 1980. To this 
end. the senior level requested the 
NACWG to address the remaining three 
terms of reference (having to do with 
development of alternative facilities 
plans and examination of analytical 
methodologies). The senior level also 


7 These terms of reference are: 

(1) Development of an overall facility-decision 
timetable governing the requirement for new 
telecommunications facilities for the North AUantic 
for the period post-1985: 

(2) Development of a common data-base of traffic 
forecast for the 10-year period commencing 1985 
and extending to 1995; 

(3) Development of common quality of service 

criteria: 

(4) Development of a projection of technological 
facility alternatives likely to be available at various 
junctures within the 10-year period in question; 

f5) Development of a list of facility alternatives 
available to accommodate traffic demand taking 
into account 1, 2, 3 and 4; 

{8} Exchange of views on methodologies that 
could be employed by the various Administrations 
in evaluation of alternatives; 

[7] Preparation of a report to senior level CEPT/ 

USA/Teleglobe Canada meeting outlining results of 
(1) to (6) above. 

'The report of the Montreal NACWG Meeting, as 
well as the United States submission to that 
meeting, have been entered into the official record 
of this proceeding. 


requested the NACWG to develop 
economic planning data and to update, 
where necessary, its submission on the 
first four terms of reference. Finally, the 
senior level requested the NACWG to 
meet again—now scheduled for April 
22-25 at Femdown, U.K.—and to report 
back to a senior-level meeting scheduled 
for July 19-11,1980. 

Overall Procedures and Schedule to be 
Followed 

7. It is desirable for each country to 
develop its particular facilities policies 
by the fall of 1980 in order to permit 
adequate time to reach mutual 
agreement on a facilities construction 
and use plan. We shall adopt a schedule 
which can result in adoption of our 
policies and guidelines by that time. We 
must note, however, that the time 
remaining is barely adequate to 
complete the procedures mandated by 
U.S. law. 9 In the interest of reaching 
timely decision, and because our 
experience indicates that they served us 
well, we propose in this proceeding 
again to employ the three-phase 
procedural framework of Docket No. 
18875: (1) acquisition and assessment of 
information; (2) formulation of internal 
policies; and (3), if necessary, resolution 
of international policy differences. 

8. The information acquisition and 
assessment phase of this docket began 
with the release of our Notice of Inquiry, 
supra. If we are to meet our overall 
schedule, we must conclude this phase 
with the filings called for by the instant 
Notice very shortly after the April 1980 
NACWG meeting. After the senior-level 
meeting of the Consultative Process in 
July, we shall issue a Notice of Proposed 
Rulemaking looking toward adoption of 
our policy and guidelines in the fall of 
1980. If mutual agreement cannot be 
reached because U.S. policy guidelines 
differ from the preferences of the CEPT 
or Teleglobe, we shall institute an 
appropriate process for resolving the 
differences. 

Procedure and Schedule of Second 
Notice of Inquiry 

9. We recognize that completion of the 
information phase of this docket within 
the time available will place a burden 


•Um of a schedule which provides only the 
minimum time necessary to complete required 
procedures raises the possibility of problems due to 
slippage caused by the occurrence of unanticipated 
events. However, recent changes in INTELSATs 
planning indicate that the first INTELSAT decision 
which will begin to limit Atlantic satellite options 
will be taken in mid-1981. rather than during 1980. 
as was believed to be the case at the time of the 
meeting in Dublin. Thus, it now appears that some 
slippage in the overall schedule could be 
accommodated without limiting the range of 
facilities options available for consideration. 


on the participants. For example, the 
submissions required by this Second 
Notice of Inquiry must be submitted 
shortly after the United States 
submission to the April 1980 NACWG 
meeting. However, because the 
information being requested here is, in 
many instances, the same as that being 
compiled for the NACWG, the burden 
imposed by this inquiry will be 
substantially reduced. For this reason, 
the filing dates we specify for the 
Second Notice take into consideration 
the time the same subjects will be 
discussed in the Consultative Process. 
Furthermore, since much of the 
information requested by Appendix 1 to 
this Notice was compiled for the July 
1979 NACWG meeting, and more of it is 
being developed in preparation for the 
April 1980 meeting, we believe it will be 
appropriate to require filing of responses 
to Appendix 1 on May 9,1980. The 
alternative facilities plans and 
analytical methodologies contemplated 
by terms of reference 5 and 6 are 
scheduled to be completed in the 
informal process by late March 1980. We 
shall, therefore, require the filing of 
responses to Appendix 2, on June 6, 

1980, approximately six weeks after the 
April NACWG meeting at which this 
material will be discussed with CEPT 
and Teleglobe. 

10. Appendix 1 sets out the 
information we need from the carriers 
and Comsat in some detail. The request 
in Appendix 2 for submission of a range 
of alternative plans, analytical 
methodologies and evaluations is 
somewhat less specific, since we cannot 
specify the precise form they should 
take without a chance to review the 
information we request in Appendix 1. 
As a result, it is vital that the carriers 
and Comsat take the led in assuring that 
the plans they file consider every viable 
facilities option. The short time 
available for completing the 
informational phase of this inquiry 
precludes the use of an iterative formal 
process to assure a full range of 
alternative plans such as the one we 
used in Docket No. 18875. However, the 
ongoing informal process for U.S. 
participation in the NACWG will 
represent a convenient substitute for 
multiple formal procedures since it will 
permit the parties to explore 
expeditiously all reasonable alternatives 
and thus assure development of the 
most informative range of plans. 

11. Since the purpose of the informal 
process is to assure that the views of all 
the interested U.S. parties are 
considered, it closely parallels our 
efforts in this Inquiry. Indeed, the United 
States submission to the NACWG 
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meeting will be made part of the record 
of this docket. 10 As a result, this process 
can be of great aid in assuring that we 
have a complete record for 
consideration. However, to the extent 
that the informal process fails to 
consider the full range of options, we 
shall direct our staff to perform its own 
independent analysis to see if all 
feasible arangements have been 
considered. To aid the staff in assuring 
the most complete record, we shall also 
delegate it authority to request any 
additional information it needs or to 
request the parties to submit additional 
plans or to consider alternative 
analytical methodologies. 

Information To Be Submitted 
Appendix J 

12. The information requested in 
Appendix 1 is substantially the same as 
that requested in Docket No. 18875 for 
the 1979-85 period. We are requesting 
the information in more detail in some 
instances to avoid specific problems we 
encountered in Docket No. 18875. In 
addition, the fact that we are here 
seeking to coordinate the consideration 
of satellite options with consideration of 
cable options requires some additional 
information. Interested parties should 
also include any comments on our 
proposed procedures in their responses 
to this Appendix. 

Appendix 2 

13. The information requested by 
Appendix 2 is needed to permit 
interested parties and the Commission 
systematically to assess the entire range 
of viable North Atlantic facilities 
options for the 1985-95 planning period. 
This assessment is essential to 
determine the most efficient use of the 
lowest-cost combination of facilities 
which can satisfy valid traffic needs and 
service objectives. Determination of the 
lowest-cost combination is a central 
factor in the formulation of our policies 
and guidelines. We shall not now 
attempt, however, to specify in detail 
the plans and methodologies the parties 
are to submit in response to this inquiry, 
but shall rely on the informal process to 
assure that we receive a full range. 
However, based on our experience in 
Docket No. 18875, we believe it essential 
that the participants in the informal 
process explore the effect of varying 
every major planning parameter in order 
to determine the appropriate range of 
plans for consideration. Variations in 
the type, capacity or timing of the 


10 indeed, we presume that the plans the U.S. 
parties are preparing for the informal process will 
constitute at least a part of their responses to this 
Inquiry. 


facilities assumed in a plan will clearly 
have an impact upon the costs and 
service quality aspects of that plan 
which must be fully explored. Similarly, 
it will obviously be necessary for the 
parties to consider the effect of 
fluctuating traffic on each facilities 
configuration. The various ways circuits 
can be distributed among available 
facilities will also have an effect on cost 
and service reliability and must also be 
explored. 

14. Each party shall analyze fully 
every plan that it submits in response to 
this Inquiry. We shall not prescribe any 
particular cost, service-quality or other 
analytical methodology to be used in 
analyzing the plans; the parties are free 
to choose their own. The only 
requirement is that the methodologies be 
described in enough detail to permit us 
or any of the other parties to follow 
what the respondent has done. 

15. To assure that we shall be able to 
compare the different plans on a 
reasonably consistent basis, it is 
essential that all respondents use the 
same format. To this end, we shall 
require the parties to this inquiry and 
the informal process to follow the 
format used in Docket No. 18875, Future 
Licensing of Overseas Communications 
Facilities , 73 F.C.C. 2d 326, (1979). This 
format is familiar to the parties and has 
proved to be useful in analyzing 
alternative facilities configurations. 

16. Appendix 2 also sets forth criteria 
for the information which is to be 
submitted as part of the plans and 
methodologies. These requirements are 
designed to assure that we fully 
understand what the parties are 
proposing and should not be construed 
as an attempt to constrain the range of 
plans or methologies which the parties 
may submit. 

17. Although- our focus in this Second 
Notice will be on the facilities used to 
provide service between the United 
States and the CEPT countries, we note 
that these facilities will also be used to 
serve other routes as well. The North 
Atlantic cables are also used to provide 
service between the United States and 
countries in Africa, the Middle East, 
and, through interconnection with the 
Indian Ocean Basin satellite, Asia and 
other points in the Far East. 11 The 
Atlantic Ocean Region satellites serve 
all countries in that region. Because 
these other uses place demands on 
facilities used on the North Atlantic 
traffic, they may affect the range of 


11 These cables are also used to provide service 
between the CEPT countries and Canada and other 
countries. 


North Atlantic facilities options. 12 
Consequently, to gain a view of the 
entire picture, we must consider these 
demands to the extent that they are 
relevant to formulation of North Atlantic 
facilities policies and guidelines. 
Therefore, we shall require the service 
carriers to identify any demands or 
constraints placed on the use of North 
Atlantic cables by traffic streams other 
than those in the North Atlantic (CEPT/ 
U.S./Canada) and to describe fully their 
effects on North Atlantic facilities 
options. We shall similarly require 
Comsat to identify any such constraints 
on the use of Atlantic Ocean Region 
satellites and to describe their effect on 
North Atlantic facilities planning. 
Detailed discussion of non-U.S./CEPT 
use of cables and satellites need be 
included only to the extent such use 
exerts a significant effect on North 
Atlantic plans. 

18. We shall also require each party to 
evaluate the plans it submits by 
identifying and comparing the 
advantages and disadvantages of each. 
The parties shall also identify the plan 
or plans they prefer. 

19. It is essential that the respondents 
fully document all plans, analytical 
methodologies and evaluations they 
submit in response to Appendix 2 in 
order to permit independent assessment 
by all parties and by the Commission. 
This means that respondents must 
provide all the basic data upon which 
they rely and state any assumptions 
they make. This also means that the 
parties must provide a complete 
explanation of the analytical 
methodologies they apply and the 
reasons they choose a particular 
methodology. Each party must also 
clearly state the bases for its evaluation 
of the alternative plans the policy 
considerations which influence any 
preferences among plans it may express. 
The policy considerations which the 
parties should discuss include, but are 
not limited to, considerations of comity 
and the effect a particular plan will have 
on the research and design of both 
cables and satellites. 

20. Accordingly, it is ordered, 
pursuant to Sections 4(i), 214 and 413 of 
the Communication Act of 1934, 47 
U.S.C. 154(i), 214 and 413 (1970), and 
Section 201(c) of the Communications 


n Indeed, it is possible that demands placed on 
the INTELSAT satellites serving the Indian and 
Pacific Ocean Regions could have an effect on 
North Atlantic facilities options. In the past, the 
average cost per satellte of a given design has 
decreased as a greater number of satellites of that 
design were purchased. In some circumstances this 
factor, as well as others, could cause demands 
placed on satellites in other ocean regions to be 
relevant to North Atlantic facilities planning. 
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Satellite Act of 1962, 47 U.S.C. 801 
(1970), that 

(A) The American Telephone and 
Telegraph Company, The 
Communications Satellite Corporation, 
FTC Communcations, Inc., ITT World 
Communications Inc., RCA Global 
Communications,- Inc., TRT 
Telecommuncations Corporation and 
Western Union International, Inc. are 
hereby made parties to the inquiry in the 
above-captioned matter; 

(B) To the extent that a particular 
question- is applicable to it, every entity 
named a party to this Inquiry shall 
submit the information required by the 
two appendices to this Notice; 

(C) Any party may submit such 
additional information or views it 
believes relevant to the issues to be 
explored in this Inquiry; 

(D) All other interested persons are 
invited to submit responses to the 
appendices hereto or to submit any 
comments and information they believe 
relevant to the issues to be explored in 
this Inquiry; and 

(E) Responses to Appendices 1 and 2 
and reply comments pertaining to those 
responses, shall be filed on or before the 
following dates: 

Responses to Appendix 1, May 9,1980 
Reply Comments to Appendix 1, May 23,1980 
Responses to Appendix 2, June 6,1980 
Reph Comments to Appendix 2, July 3,1980 

21. It is further ordered that the 
Commission’s staff is hereby delegated 
authority to request, either informally or 
by formal order, that the intities made 
party to this proceeding and to the 
informal process described herein 
provide any additional information, 
alternative plans of methodologies 
which the staff believes necessary to 
provide a complete record in this 
Inquiry. 

Federal Communications Commission. 

William J. Tricarico, 

Secretary . 

Appendix I—Planning Information 

Note. —In providing the information 
requested by this appendix, organize your 
responses according to the same subdivisions 
and question numbers that are used. 

/ Use of Existing and Authorized 

Facilities 

A. Questions To Be Answered by the 
Service Carriers 

I-A-l. List all North Atlantic cables 
that you now project will be in use at 
the end of 1985 and give the basic voice- 
grade circuit capacity of each. 

I-A-2. For each cable identified in 
response to question no. I-A-l, indicate 
the number of years of service life that 
you project will remain at year-end 1985. 


I-A-3. For each cable identified in 
response to question no. I-A-l, give the 
number of circuits which you project 
will be assigned at year-end 1985 for use 
between the U.S. and CEPT countries, 
for use between the U.S. and non-CEPT 
countries, for non-U.S. use and the 
number which will be unassigned. 

I-A^l. For each cable identified in 
response to question no. I-A-l, give the 
total number of circuits that you project 
will be idle at year-end 1985. 

I-A-5. Looking at the circuits which at 
year-end 1985 will be assigned for use 
between the United States and CEPT, 
and using the format of the 
comprehensive plan in Docket No. 

18875, 73 F.C.C. 2d 326 (1979), each 
carrier should indicate for each CEPT 
country its current estimate of: 

(a) The number of basic voice-grade 
circuits in each cable which will be 
assigned for use to that CEPT country; 

(b) The number of the circuits so 
assigned which at year-end 1985 will be 
in use and the number which will be 
idle; 

(c) The number of TASI circuits in 
each cable which will be in use; and 

(d) The number of voice-grade circuits 
the carrier will have in use in each 
Atlantic Ocean Region satellite. 

I-A-6. Compare your response to 
question no. I-A-5, above, to the year- 
end 1985 projections contained in the 
Docket No. 18875 comprehensive plan. 
Identify any differences between the 
two projections as to the availability or 
use of facilities and fully explain the 
discrepancy— e.g., changes in the 
assignment of circuits resulting from a 
reallocation of capital interest in North 
Atlantic cables, assignment of TAT-6 
pool circuits, changes in TASI use, 
changes in traffic forecasts etc. 

I-A-7. Again using the format of the 
Docket No. 18875 comprehensive plan, 
and looking at the circuits in North 
Atlantic cables and satellites- which at 
year-end 1985 are assigned for use 
between the United States and non- 
CEPT countries, each carrier shall 
provide for each such country the same 
type of information requested in 
question number I-A-5, above. 

B. Questions To Be Answered by 
Comsat 

I-B-l. To the extent possible, give 
your current projection of the 
operational configuration for each 
Atlantic Ocean Region satellite that you 
expect to be in use at year-end 1985. 
Show the portion of the capacity of each 
satellite that you expect to be assigned 
to each country to be served by that 
satellite and indicate the amount of such 
assigned capacity that you expect at 
year-end 1985 to remain unused. 


Additionally, indicate separately the 
capacity in each operational satellite 
you expect to be allocated for such 
purposes as television transmission, 
SPADE, leased transponders, cable 
restoration, etc. Show any unassigned 
capacity as well. Describe the method 
by which you developed this projected 
configuration and set forth all 
underlying assumptions. 

I-B-2. Indicate any differences 
between your response to question no. 
I-B-l, above, and the Docket No. 18875 
comprehensive plan with respect either 
to the projected availability or use of 
satellite circuits on U.S./CEPT routes. 

I-B-3. For each Atlantic Ocean Region 
satellite which you expect to be 
operational at year-end 1985, indicate- 
the number of years of technical or 
design life then remaining. 

I- B-4. Indicate which, if any, of the 
Atlantic Ocean Region satellites in 
operation at year-end 1985 that you 
anticipate will then be saturated. State 
on what date you expect such saturation 
to occur and indicate whether it will be 
the U.S.-CEPT or another traffic stream 
which causes that saturation. 

II. Facilities Outages 

A. Questions To Be Answered by the 
Service Carriers 

II- A-1. For each North Atlantic cable, 
indicate the number of outages 
(planned- and unplanned) which 
occurred between July 1,1975, and 
January 1,1980. Also, for each such 
outage, indicate its cause (e.g., breakage, 
technical failure, etc.) duration and what 
it cost to repair the cable (include both 
capital and expense items). Further, 
indicate whether any outages,- other 
than those occasioned by breakage, 
were caused by design deficiencies 
rather than random component failure. 
Describe any deficiency identified in 
response to this question and indicate 
whether it has been (or can be) 
remedied. Describe the corrective action 
which was required and indicate the 
total cost thereof. Also, indicate the 
effect- any such deficiency had on the 
life, capacity, quality of transmission 
provided or required maintenance of the 
affected cable. 

II-A-2. For each North Atlantic cable 
and Atlantic Ocean Region satellite 
circuit outage occurring between July 1, 
1975, and January 1,1980, identify the 
failed facility, indicate the duration of 
the outage, the number of U.S. voice- 
grade circuits affected, the number of 
affected circuits restored by cable, the 
number restored by satellite, the time 
required to effect restoration and the 
cost of restoration. 
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II-A-3. Identify every interruption of 
service over North Atlantic cable or 
satellite facilities between July 1,1975, 
and January 1,1980, which was 
occasioned by an outage in the 
terrestrial extension circuits on either 
the U.S. or the CEPT end. For each such 
outage, indicate the specific 
transatlantic cable or satellite facility 
affected, the number of U.S. circuits 
interrupted, the countries for service to 
which those circuits were used and 
whether the outage was in the U.S. or 
the CEPT extension. For each outage in 
the U.S. extension circuits and, to the 
extent known, for each outage in the 
CEPT extension circuits, indicate the 
cause of the outage, its duration and the 
cost of necessary repairs. 

B. Questions To Be Answered by 
Comsat 

II—B—1. For each outage of an 
operational Atlantic Ocean Region 
satellite occurring between July 1,1975, 
and January 1 , 1980, indicate its cause, 
its duration, the number of U.S. circuits 
affected and the cost to remedy it 
(include both capital and expense 
items). 

II-B-2. For each U.S. earth station 
and, to the extent possible, for each 
CEPT-country earth station operating 
with the Atlantic Ocean Region 
satellites for U.S.-CEPT service between 
July 1 , 1975, and January 1 , 1980, give the 
number of times the station was out of 
service. For each such outage identified, 
give the cause of the outage duration 
and the number of U.S. circuits affected. 
For each U.S. station outage, indicate 
what it cost to remedy the problem 
which caused the outage. 

II—B—3. For each Atlantic Ocean 
Region satellite used to provide service 
between July 1,1975, and January 1, 

1980, identify any satellite(s) which did 
not (or is not expected to) continue to 
provide service for its entire technical or 
design life. Give the reason(s) for its 
removal from Atlantic Ocean Region 
service ( e.g . saturation, exhaustion of 
positioning fuel, technical failure, etc.). 
Also, indicate whether any satellites 
removed from Atlantic Ocean Region 
service were used for any other purpose 
such as service in other ocean basins. 

II—B—4. For each of the Atlantic Ocean 
Region satellites in use between July 1, 
1975, and January 1 , 1980, indicate the 
extent to which its capacity or 
transmission quality has declined since 
launch. State when such decline 
occurred and the cause(s) thereof. 
Further, indicate whether such 
difficulties were caused by design 
deficiencies or by random component 
failures, and in the case of design 
deficiencies, indicate the effect such 


deficiencies might be expected to have 
on the lifetime, capacity or transmission 
quality of the existing Atlantic Region 
Satellites. Indicate the extent to which 
the INTELSAT-V satellites to be used in 
the Atlantic Ocean Region use the same 
components or systems which have 
experienced or indicated difficulties in 
existing satellites. Discuss the effect 
such components or systems are likely 
to have on the lifetime, capacity, 
transmission quality or operation of the 
INTELSAT-V satellites. 

Ill—B—4. Indicate the extent to which 
interconnection of CEPT earth stations, 
or of Canadian and U.S. earth stations 
[i.e., the use of one earth station for 
service to a number of countries), could 
be used during the planning period to 
enhance the flexibility and efficiency of 
the satellite system [i.e., to reduce the 
overall costs of using satellites or 
increase the capacity of a given satellite 
design). 

III. Technological Alternatives 

A. Questions To Be Answered by the 
Service Carriers 

III-A-1. Describe each cable facility 
that you believe could be made 
available for North Atlantic service 
during the 1986-1995 planning period. 

For each cable identified, discuss how 
much further research and development 
(R&D) work will be required, what risks 
are associated with the use of that cable 
design [e.g., the probability that its 
introduction into service will be 
delayed, the likelihood of service failure, 
etc.), its mode of operation (whether 
analog or digital), its equivalent voice- 
grade circuit capacity (both bearer and 
TASI), its design life, its procurement 
leadtime (from drafting of specifications 
to introduction into service) and the 
earliest date on which you project it 
could be ready for service. Also, 
indicate the extent to which you have 
confidence in each of these estimates. 

III-A-2. Indicate which, if any, of the 
cable systems referred to in response to 
question no. Ill—A—1 could have more 
than one landing point. How many 
landing points are feasible on each end 
of each cable? Explain the technical 
method(s) by which multiple landing 
points could be achieved. Identify the 
criteria you would use to determine the 
number and location of multiple landing 
points and fully describe the role each 
criterion would play in such a 
determination. In the case of multiple 
landing points, indicate the range of 
circuit capacity which could be provided 
at a given landing point. Give figures for 
both basic and TASI circuit capacity 
separately. 


Ill—A—3. Assuming that it is possible 
for a cable to have multiple landing 
points, discuss the advantages and 
disadvantages of using multiple landing 
points as compared to using an 
additional cable extending from a single 
landing point. Describe the criteria on 
which you would base a choice between 
the two types of landing arrangements. 
Indicate for each such arrangement the 
technical interconnections which would 
be required, the capacities which could 
thus be made available and whether one 
or the other of the arrangements has any 
particular vulnerability associated with 
it. 

III-A-4. Indicate how any of the 
design deficiencies in existing cables 
identified in response to question no. II- 
A-l, above, will be remedied in the 
cable facilities projected to be available 
for the 1985-1995 period. 

B. Question To Be Answered by Corr.sat 

III—B—1. Describe each satellite facility 

that you believe could be made 
available for North Atlantic service 
between year-end 1985 and 1995. For 
each satellite design identified, discuss 
how much further research and 
development (R&D) work will be 
required, what risks are associated with 
the use of that design (e.g., the 
probability that its introduction into 
service will be delayed, the likelihood of 
service failure, etc.), its mode of 
operation (whether analog or digital) its 
equivalent voice-grade circuit capacity 
(both bearer and DSI), the degree to 
which TDMA and inter-satellite links 
will be used, its design lifetime, its 
procurement leadtime (from the drafting 
or specifications to introduction into 
service) and the earliest date on which 
you project it could be ready for service. 
Also, indicate the extent to which you 
have confidence in each of your 
estimates. 

Ill—B—2. Describe the additions or 
modifications to existing earth station 
equipment which would be required to 
adapt it for use with each design of 
space-segment facility identified in 
response to question no. Ill—B—1. 

Ill—B—3. Indicate how any of the 
design deficiencies in the Atlantic 
Ocean Region satellites identified in 
response to question no. II-B-4, above, 
will be remedied in the satellite facilities 
projected to be available for the 1985-95 
period. 

C. Questions To Be Answered by Both 
the Service Carriers and by Comsat. 

in-C-1. Describe each design of 
speech-interpolation equipment [e.g., 
TASI, DSI, etc.) which you project could 
be made available during the 1985-95 
period. Indicate the circuit- 
multiplication factor each design 
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provides, whether there are any 
technical limitations on a given design’s 
use. the number of basic circuits with 
which a single unit of equipment can be 
used, its mode of operation ( e.g ., 
whether analog or digital), the extent to 
which the various designs are 
compatible, the advantages and 
disadvantages of each design, how much 
further research and development work 
is required, a particular design’s 
required procurement leadtime (from the 
drafting of specifications to its 
introduction into service) and the 
earliest date on which you project each 
design could be put into service. 

Indicate the extent to which you have 
confidence in your estimates. 

Ill—C—2. Describe each specific 
network-management technique that 
you project could be used in connection 
with North Atlantic service during the 
1985-1995 planning period. Estimate the 
extent to which you believe these 
techniques will actually be used during 
that period and indicate the effect you 
believe their use will have on the design, 
configuration and operation of the 
network. 

III— C—3. List any other technologies 
which you believe might affect the 
availability of facilities within the 1985- 
1995 planning period. 

IV. Quality of Service 

Questions To Be Answered by Both 
Service Carriers and by Comsat 

IV- 1. The terms “service reliability” 
and “quality of service” are sometimes 
used interchangeably. Indicate whether 
you believe these terms are fully 
synonymous. To the extent that you do 
not believe the terms are synonyms, 
provide a definition for each and discuss 
their similarities and differences. For 
purposes of the questions in this section, 
we treat the two terms as equivalent. In 
responding to the questions, however, 
indicate wherever your answer would 
change due to a difference in the 
definitions you apply to one or other of 
the terms. 

IV-2. How do you measure quality of 
service? Is your measure objective, or 

subjective? 

IV-3. What do you consider to be the 
optimal quality-of-service objectives to 
which the international network should 

be engineered: 

(a) Under normal conditions? 

(b) At the instant of failure of a 

facility? 

(c) Under a restored-service 

condition? 

IV-4. What are the service-quality 
objectives you have attempted to meet 
between 1975 and 1979: 

(a) Under normal conditions? 

(b) At the instant of failure? 


(c) Under restored-service conditions? 

IV-5. How successful were you in 
meeting your service-quality objectives 
between 1975 and 1979? Indicate the 
degree to which the achieved quality of 
service for that period fell short of, or 
exceeded, the 1979-1985 quality-of- 
service objective stated in Docket No. 
18875: and explain why this occurred. 

IV-6. Do you expect to change your 
service-quality objectives during the 
1985-1995 planning periods? If so, in 
what way or ways? 

IV-7. By what methods can your 
quality-of-service objectives be met 
(e.g., route diversity, redundancy, media 
diversity, etc.)? 

(a) Discuss each method separately 
and in detail. 

(b) To what extent are any of these 
methods interchangeable? 

(c) Which methods, if any, are 
essential; and why? 

(d) Rate each of the methods as to its 
effectiveness in providing a high quality 
of service. 

(e) What relationship does each 
method bear to the others? 

IV-8. What improvements in the 
above methods, or what new methods, 
do you anticipate during the planning 
period which could increase the quality 
of the service provided: 

(a) Discuss each in detail. 

(b) Estimate when each improvement 
or new method could be implemented. 

(c) Discuss any problems which may 
impede (or to date have impeded) their 
implementation; and suggest how these 
impediments might be overcome. 

IV-9. Will the trend to larger-capacity 
cable facilities adversely affect the 
carriers’ ability to restore service in the 
event of a facility failure? By what 
methods can such adverse effects be 
remedied or ameliorated? Will larger- 
capacity satellites produce the same (or 
similar) adverse effects? If so, why? If 
not, why not? 

IV-10. How do you determine whether 
a particular facility configuration meets 
the service-quality objectives discussed 
in questions nos. IV-3, IV-4 and IV-6? 

IV-11. Can the calculation of blocking 
probabilities for a particular facility or 
configuration be used to measure the 
reliability of the service that plan 
provides? To what extent do you use 
blocking probabilities in your service- 
reliability analyses? 

IV-12. In what other ways can one 
measure the reliability of the service a 
particular facility configuration 
provides? Describe each form of 
measurement, discuss how you use each 
measure in your service quality analyses 
and, if possible, give examples. 

IV-13. What characteristics, elements 
or details must one know in order to 


analyze the reliability of the service a 
given facility plan or configuration 
provides [e.g., available spare or 
redundant capacity, network- 
management abilities, configuration of 

U. S. and CEPT terresterial networks)? If 
possible, associate each characteristic, 
element or detail discussed here with 
the form of service-quality measurement 
you apply. 

Comparison 

IV-14. What do you believe to be the 
most accurate (and therefore 
appropriate) method by which to rank 
the service reliability one plan or 
facilities configuration provides against 
that provided by other plans? 

IV- 15. What criteria do you believe 
should be applied to determine whether 
the level of service quality provided by 
a particular proposed facility 
configuration justifies the cost of that 
configuration? 

V. Cost Information 

A. Questions To Be Answered by the 
Service Carriers 

V- A-l. Estimate the original 
investment cost of each cable system 
discussed in response to question no. 
III-A-1, above. Your estimates should 
include all capital, installation and 
engineering costs for the project, the 
cost of spare cable sections and 
repeaters and other capital items such 
as land and buildings. Indicate the 
procedures and data you used to 
develop your estimates and state the 
degree to which you have confidence in 
those estimates. Finally, provide a 
proposed payment schedule for each 
cable system discussed. 

V-A-2. For each cable system 
discussed in response to questions nos. 
III-A-1 and V-A-l, above, estimate the 
total R&D expenditures which will be 
associated with that system. If you 
propose to allocate R&D costs among 
several cable systems, clearly and 
concisely explain the method by which 
you propose to make your allocation. 
Further, state the specific dollar 
amounts of R & D costs which that 
method would allocate to each North 
Atlantic Cable system. 

V-A-3. Indicate the effect on the cost 
figures provided in response to 
questions nos. V-A-l and V-A-2, 
above, which would result from 
modifying the design of each cable 
system to provide for multiple landing 
points. Specify the number of landing 
points assumed. 

V-A-4. Estimate the original 
investment cost for each type of circuit- 
multiplication equipment described in 
response to question no. UI-C-1, above. 
Your estimates of original investment 
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costs should include installation costs, 
engineering costs and any other capital 
costs and R & D costs. Indicate the 
method you used to allocate R&D costs 
between domestic and international 
and, with respect to those R&D costs 
allocated to international, the method 
you used to allocate costs to each type 
of circuit-multiplication equipment 
discussed. 

V-A-5a. For each year of the planning 
period, estimate separately for each 
country served by North Atlantic cables 
and for each facility, your cost per 
voice-grade circuit to lease the circuits 
you will need to extend cable circuits 
from the overseas cable landing point to 
the country of final destination. 

b. Explain the methods and data you 
used to develop your estimates. 

c. In cases where the connecting 
arrangements referred to in subpart a of 
this question are affected by means 
other than leased circuits [e.g., by 
circuits held under IRU, capital 
investment or the like) identify each 
transmission system in which you 
propose to acquire circuits, the number 
of circuits you propose to acquire in that 
system, the basis (ownership, IRU, etc.) 
on which you will acquire the circuits 
and the year in which you propose to 
acquire the circuits. 

d. For each transmission system 
identified in response to subpart c of 
this question, estimate separtely by 
facility, country and year your cost per 
voice-grade circuit for circuits required 
to extend service in North Atlantic 
cables from the overseas landing point 
to the country of final destination. 

e. Explain the methods and data you 
used to develop the estimates provided 
in response to subpart d of this question. 

f. Identify the effect on these 
transiting costs of the use of TASI (or 
other circuit-multiplication technique) to 
derive more circuits. Explain the reason 
for that effect— i.e., whether there are 
transit costs for derived circuits. 

48a. For each North Atlantic cable, 
circuit-multiplication system and capital 
investment in extension circuits 
identified in response to question no. V- 
a-5. above, estimate separately by 
facility and year of the planning period 
the annual operating and maintenance 
expenses associated with that item. 

Your estimates should include an 
allocation of the estimated expense for 
the cable ship used to maintain North 
Atlantic cables. 

b. For each item identified in response 
to subpart a of this question, estimate 
separately by facility and year of the 
planning period the annual depreciation 
expense associated with that item and 
the amount of each type of tax which 
you believe will apply to that item. 


c. Explain the methods and data you 
used to develop the estimates provided 
in response to subpart a and b of this 
question. 

B. Questions To Be Answered by 
Comsat 

V-B-l. For each satellite generation 
discussed in response to question no. 

Ill—B—1, above, estimate its original 
investment cost. Cost estimates should 
be provided separately for the satellites, 
the launch vehicles and associated 
launch costs, development costs, 
program management costs, insurance 
costs, incentive payments and any other 
broadly-identifiable cost categories. 
State separately for each satellite 
generation the launch-failure rate you 
used in your analysis and the basis on 
which you derived the particular rate 
you assumed. Your response should also 
include, for each satellite generation 
discussed, an estimate of the R & D 
costs associated with that generation. 
Similarly, you should indicate whether 
you intend to allocate R&D costs over 
more than one generation of satellites 
and explain the allocation method you 
propose to use. Explain the methods and 
data you used to develop all estimate 
provided in a response to this question; 
and indicate the extent to which you 
have confidence in your estimates. 
Finally, set out for each generation of 
satellite discussed the progress-payment 
schedule you propose to apply. 

V-B-2a. Identify all earth stations 
which you expect to be placed into 
service and used to provide services in 
the North Atlantic Region during the 
1985—95 planning period and provide 
their projected, or probable, service 
dates. 

b. Provide an estimate of the total 
installed (original investment) costs of 
the earth stations identified in response 
to subpart a of this question. Your 
estimate should also include the cost of 
any spare equipment associated with 
those stations. 

c. Provide progress-payment 
schedules for each earth station referred 
to in response to subpart b of this 
question. 

d. Explain the methods and data you 
used to develop your response to this 
question. 

V-B-3a. For all earth stations in 
operation during the planning period 
and used for North Atlantic service, list 
by year and major equipment category 
(for example, TWT equipment, LNA 
equipment, GCE equipment, multiplex 
equipment, and TDMA facilities), any 
changes, modifications, alterations or 
additions that you project will be 
required during the planning period. 

Your response should include both 


equipment which will be needed to meet 
expected growth in demand and that 
which replaces existing equipment in 
the normal course of operation. 

b. Estimate the total installed (original 
investment) costs, by year and 
equipment category, for the equipment 
listed in response to subpart a of this 
question. 

c. Explain the decision criteria you 
will apply in deciding whether and 
when to add the equipment identified in 
subpart a of this question. 

d. Explain the methods and data you 
used to develop the cost estimates 
provides in response to subpart b of this 
question. 

e. Provide progress-payment 
schedules for the cost estimates you 
provided in response to subpart b of this 
question. 

V-B-4a. For each year of the planning 
period, estimate the total annual 
operating and maintenance expenses 
associated with the satellite space 
segment and. where possible, identify 
the portion of such expenses 
attributable to each Atlantic Ocean 
Region Satellite. 

b. For each year of the planning 
period, estimate the total annual 
operating and maintenance expenses for 
each earth station which will be used to 
provide service on North Atlantic 
routes. 

c. Indicate the service lives that you 
will use to calculate depreciation 
expense for each satellite, each earth 
station and for earth station equipment. 

d. List separately, by year and by type 
of equipment, the annual depreciation 
expense for each item identified in 
response to subparts a-c of this 
question. 

e. Identify and list by year each type 
of tax which you anticipate will be 
applicable during the planning period to 
the items identified in response to 
subparts a-c of this question. 

f. Explain the methods and data you 
used to develop the cost estimates 
provided in response to subparts a-e of 
this question. 

V-B-5a. For each year of the planning 
period, estimate the total tracking, 
telemetry and control operations (TT&C) 
costs associated with the space segment 
and, where possible, identify the portion 
attributable to each Atlantic Ocean 
Region satellite. Include original 
investment costs and total installed 
costs for changes, modifications and 
alterations to existing or new earth 
stations. 

b. For each year of the planning 
period, estimate the total annual 
operating and maintenance expenses for 
TT&C and, where possible, identify the 
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portion attributable to each Atlantic 
Ocean Region satellite. 

c. Explain the methods and data you 
used to develop the cost estimates 
provided in response to subparts a and 
b of this question. 

VI. Demand Forecasts 

VI-1. For each CEPT and non-CEPT 
county served by North Atlantic cables, 
submit forecasts showing the projected 
demand for communications service for 
each year of the 1985-1995 planning 
period. You should express your 
demand forecasts in terms of numbers of 
voice-grade circuits and show demand 
separately for each major category of 
service [e.g., telephone, telex, telegraph, 
private line and television). The 
forecasts you submit in response to this 
question should include detailed 
descriptions of the methods you used to 
prepare them. Generally, your 
submission should include the 
information specified in the enumerated 
questions in this section. Where you are 
asked to provide only summary data, or 
the results of analyses, you should 
nevertheless, keep track of all input and 
output data and be prepared to supply 
details upon request of the Commission. 

VI-2. Provide summary descriptions of 
the basic historical data (e.g., paid 
minutes, terminal messages, total 
terminal revenue; via messages, minutes 
and revenues, etc.) which you used to 
develop the traffic forecasts required in 
response to this question. These 
descriptions should identify the types of 
data you used to develop your demand 
forecasts and should indicate the period 
for which actual data are available. 

Vl-3. Provide summary descriptions of 
any factors other than communications 
data (e.g., economic, political or 
demographic data, etc.) you used in 
developing your traffic forecasts. 

VI—4. To the extent that you use 
econometric models to develop your 
forecasts, describe in detail each model 
you used and state all the assumptions 
and statistical specifications on which 
that model is based. Give the reasons 
you chose each of the specific 
assumptions or specifications and 
indicate any effect on the final results 
which would flow from changes to your 
assumptions. Where you have used 
alternative models and variables to 
develop your forecasts, you need not file 
all such alternative studies in detail; but 
you should keep a record of the 
alternative studies and be prepared to 
submit them upon a request from the 
Commission. Your submission for each 
econometric model should accurately 
describe the model you use and should 
include the following items: the formulas 
for any statistical tests used, all related 


computations, the computer programs 
and the final results. You should also 
provide a summary description of all 
input data. 

VI-5. For any other methods you used 
to develop forecasts of basic data (i.e., 
going from actual historical figures for 
total paid minutes, messages, etc., to 
projections for the planning period), 
provide a similarly-detailed description 
of the procedures you followed. These 
descriptions should include any relevant 
assumptions, adjustments to the 
observed data, computations used in 
developing the forecasts, the formulas 
used for such computations, the 
standard errors, test statistics and 
statistical tests. In addition, where 
specific factors such as rate changes, 
new or improved facilities or the like are 
factored into the demand projections, 
identify the specific changes you 
assumed, provide a quantification of the 
effect you predict will result from that 
change and justify your assumption. 

VI-6. If you relied upon any special 
studies or other analyses to determine 
the effects of particular factors (e.g., the 
introduction of direct or improve 
facilities, the introduction or expansion 
of direct customers dailing, changes in 
operating procedures, changes in rates, 
etc.) which you propose to use as inputs 
in developing your demand forecasts, 
provide the results of those studies, a 
clear statement of the facts on which 
your projections are based and an 
explanation of the judgements you 
applied to quantify the factors. 
Additionally, describe in detail the 
study methodology you employed, 
identify all relevant assumptions you 
made and set forth the techniques which 
govern the collection, estimation or 
testing of data. If the results of these 
studies were derived using statistical 
studies or econometric analyses, include 
in your submission under this question 
the same kind of information you 
provided in response to question VI-4, 
above. To the extent that you rely on 
sample surveys, include a clear 
statement of the characteristics the 
survey purports to measure, describe the 
survey design (including the definition 
of the universe under study, the 
sampling frame and the sampling unit) 
and explain how the sample was 
selected. Finally, with respect to any 
factors you identified in response to this 
subpart, provide a statement of the 
relative weight you gave each factor in 
reaching your conclusion on a demand 
forecast. 

VI-7. Submit forecasts for the basic 
data (e.g., paid minutes, messages, 
revenues, eta) for each service category 


identified above, by country, for each 
year of the planning period. 

VI-8. To the extent that your 
communications demand forecasts are 
based on projections of the effects of 
extrinsic variables (such as growth of 
the GNP, personal income or the like) 
identify all such projections and 
describe fully the procedures you 
followed in developing them. Your 
submissions on this point should include 
the data on which your projections are 
based, a description of the estimating 
techniques you used, a description of the 
statistical tests you applied to the data 
and a statement of the results of such 
tests. 

VI-9. If, in developing the demand 
forecasts called for by question no. VI-1 
you make projections of the basic data 
(paid minutes and the like) on the basis 
of more than one technique and combine 
the results to give a composite 
projection, identify each technique you 
use and describe the process by which 
you combine the results. If this 
procedure involves assigning relative 
weights to the figures for different 
countries, or if you accord differing 
weight to each of the techniques, 
describe how you arrive at the actual 
weightings you apply. If, on the one 
hand, the process of assigning weights 
turns on judgments derived from 
operating experience, explain fully the 
process by which you make your 
judgments and the criteria you apply to 
determine the exact weight to be 
accorded an item. If, on the other hand, 
you employ quantitative or objective 
measures to determine the relative 
weightings, describe those measures in 
detail. Where you apply weighting by 
counting or by use of a projection 
technique, describe the effects on the 
final demand forecasts which would 
result from varying the relative 
weightings. If you accord the figures for 
every country the same weight, explain 
why you do so; if you accord them 
differing weights, explain why you do 
that. 

VI-10. Describe clearly the process by 
which you translate your forecasts of 
basic data (paid minutes and the like) 
into circuit forecasts. Your description 
should generally provide sufficient 
detail to make clear the method you 
apply and should include a listing of the 
historical data on which your forecasts 
are based. You should also identify each 
computation you make to arrive at your 
forecast and set forth the final results of 
those computations. You should also 
make explicit the role non-revenue 
factors such as machine set-up time, 
operator set-up time, NC (no circuit) 
conditions, line busy conditions, and the 
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like, play in the process of conversion. 
Provide a summary description or 
definition of each such factor you take 
into account and indicate how you 
gather data on the effect of the factor, 
the time period to which the data apply 
and whether a particular factor 
measures conditions in the busy-hour or 
at some other time. Finally, state how 
you go about incorporating these non¬ 
revenue factors into your forecasts and 
list the quantitative values you apply to 
them. Identify all instances where the 
values you forecast for basic data differ 
from the historical values for those 
items and state why you have made the 
change. Include in your description any 
assumptions you make as to why the 
historical values should be changed and 
indicate what you expect will be the 
impact of the changed values. If you 
believe there are a number of factors 
which will affect the outcome of your 
forecasts, identify such factors and state 
the facts on which you base your 
conclusion that these factors should be 
taken into consideration. Finally, 
indicate whether you accord these 
factors differing weights in reaching 
your Final forecast, state what these 
weights are and describe how you make 
your judgments. 

VI-11. Since facilities must be planned 
to deal with peak loads, it is important 
to be aware of the nature of the peaks 
and to consider ways peak demand 
might be spread so as to minimize future 
facilities requirements. To this end, it 
would be useful to have data which 
shows the distribution of traffic by hour 
of the day and day of the week. In 
responding to this information request, 
you should also consider the impact on 
peak demand levels which might results 
from changing the rate structure so that 
the peak rate applies only during the 
common business hours of the 
originating and terminating points of the 
message (i.e., the hours when both the 
originator and recipient are open for 
business). 

Appendix 2—Alternative Plans, 

Analyses and Evaluation 

Alternative Plans 

1. In submitting proposed plans for 
consideration in this proceeding, 
respondents shall use the format 
employed for the comprehensive plan in 
Docket No. 18875. See 73 F.C.C. 2d 326, 
353-449 (1979). Each plan shall include 
circuit distributions for each year of the 
planning period 1985-1995 (the figures 
for year-end 1985 are for reference only) 
for all countries served by North 
Atlantic cables—the distributions for 
the CEPT countries, however, should be 
grouped separately from those for the 


other countries. In addition to these 
distributions each plan should include a 
circuit distribution chart which 
summarizes the total traffic loading on 
all facilities and paths by year. Each 
plan should clearly set forth, either in its 
circuit distribution charts or in the 
assumption statements accompanying 
the plan, at least the following 
information: 

A. For all cable facilities assumed, 
state the total basic voice-grade circuit 
capacity of each cable assumed to be 
available during the planning period. 
Separately state the total number of 
circuits to be used in each cable for 
U.S./CEPT routes U.S./non-CEPT routes 
and for non-U.S. traffic. For U.S./CEPT 
and U.S./non-CEPT routes, indicate the 
projected assignment of circuits by 
country and U.S. carrier/foreign 
telecommunications entity. Also 
indicate the time at which each cable 
facility is expected to be introduced or 
deleted from service. 

B. For each new cable assumed, 
identify the reasons for its introduction, 
the geographic landing point(s) of each 
of its ends, the reasons for choosing 
those particular landing points, the 
proposed initial ownership of all basic 
circuits [e.g., whether all circuits will be 
assigned and jointly owned, whether 
single entities will own whole circuits 
whether there will be circuit pools, or 
any combination of the above) and 
describe any equipment which is not 
considered part of the cable proper but 
which is associated with the use of that 
cable system; 

C. Identify each design of circuit- 
multiplication equipment which you 
assume will be used with north Atlantic 
transmission facilities during the 
planning period, the specific facilities 
with which each such design will be 
used, the number of basic circuits with 
which each unit of such equipment will 
be used, the number of additional 
circuits which a unit of each design 
could be used to derive, the number of 
units of a given design which will be 
used for each country covered by the 
circuit distributions, the geographic 
location [e.g., cable terminal, earth 
station, switching center, etc.) of any 
unit of circuit-multiplication equipment 
which will be used to serve more than 
one country and the time each unit of 
such equipment will be introduced into 
service. 

D. Indicate the number of operational 
and in-orbit spare Atlantic Ocean 
Region satellites that you assume will be 
available during the planning period and 
identify the design of each such satellite. 
Further, indicate when you project that 
each operational and each spare 
satellite thus identified will be replaced 


and the reasons for its replacement [e.g., 
it will have reached the end of its 
service like, saturation, etc.). If 
replacement of a satellite is required by 
demand on routes other than the U.S.- 
CEPT routes describe the reasons in 
detail. State the total voice-grade-circuit 
capacity of each operational Atlantic 
Ocean Region satellite and indicate the 
portion of that total capacity which will 
be available for all U.S.-CEPT routes 
and the portion available for all other 
routes. Describe fully the extent to 
which you assume TDMA, DS1 and 
intersatellite links will be used with 
each operational satellite, the date such 
techniques will be implemented and the 
effects such techniques will have on the 
circuit-handling capability of the 
satellite. Also, indicate the capacity in 
each satellite which will be assigned for 
other uses such as restoration, leased 
transponders, etc. 

E. Indicate for each plan each U.S. 
earth station and each antenna 
(identified by frequency band) which 
you assume will be in use during the 
planning period, the Atlantic Ocean 
Region satellite with which each 
antenna will operate, the geographic 
location of any new earth station or 
antenna, the total capacity of each earth 
station or antenna and the date of its 
introduction. Describe any additional 
equipment you believe will be required 
for existing earth stations, the date it 
will be introduced and the reason it is 
being added. 

F. Indicate for each CEPT country 
included in your circuit distributions the 
number of U.S. earth stations and 
antennas (identified by frequency band) 
which you assume will be in use during 
the planning period the Atlantic Ocean 
Region Satellite with which each 
antenna will operate and the date on 
which each will be introduced. Identify 
any countries to which you assume that 
satellite paths will be provided by 
means of earth stations located in 
countries other than the country of 
destination, indicate the number of 
paths so provided and identify the 
country in which the earth station will 
be located. 

G. Indicate by year the capacity in 
each cable and each satellite which you 
project will be available for use in 
restoring failed circuits. Indicate 
whether that capacity will be available 
on a reserved basis, or whether its use 
for restoration would interrupt or 
restrict the provision of other services. If 
you believe interruption or restriction of 
other services will be necessary, 
identify the services which would be 
interrupted or restricted and the 
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conditions under which that would 
occur. 

H. Describe the circuit-distribution 
methodology you employ in developing 
each plan and identify any instances 
(countries, years, etc.) where the 
resulting distributions deviate from the 
stated methodolgy. Describe the nature 
of the deviation and give the reasons 
therefor. 

I. Indicate the number of the extension 
circuits you assume for each plan and 
state whether they are to be acquired by 
lease, IRU or ownership. 

J. Identify the traffic forecast you used 
in developing each plan. 

As we indicated earlier in this Notice, 
we shall not specify the number of plans 
a carrier or other respondent will submit 
or the assumptions on which those plans 
are to be based. However, because we 
believe it will be useful as a starting 
point for developing alternative plans, 
we shall require all parties, in addition 
to their own proposed plans, to develop 
a plan referring only to the facilities 
which are expected to exist at year-end 
1985 whose purpose is to show for each 
CEPT countiy the date on which existing 
facilities will no longer be able to meet 
the forecast circuit demand for that 
country. As we use the term, facilities 
will be considered unable to meet 
forecast demand when there are no 
assigned cable circuits or additional 
satellite circuits available to a particular 
CEPT country, or when the Atlantic 
Ocean Region primary-path satellite 
reaches saturation or the end of its 
technical life. You need not subject this 
partial plan to a cost analysis, but you 
should perform a service-reliability 
analysis. 

Finally, for each proposed plan you 
submit, indicate the dates on which you 
believe decisions to authorize the 
construction of the cable or satellite 
facilities called for in that plan must be 
made in order to allow time for the 
facilities to be constructed and placed 
into service. 

Cost Analyses 

2. In connection with the cost 
analyses required by this Second Notice, 
you should describe the methodology 
you use to evaluate a proposed plan in 
enough detail for use to understand 
what you have done. Your description 
should also include all the information 
you used to evaluate each alternative 
mix of facilities. You should also 
indicate the basis on which you state 
costs (e.g., real dollars nominal dollars, 
other). If your figures include an element 
to account for the effects inflation, you 
should give the assumptions you make 
concerning the nature of those effects. 

^ our analyses should include any 


models that you develop to evaluate 
costs and should completely describe all 
such models. Your cost analyses should 
include at least the following 
information: 

A. Identify the assumptions which 
underlie your analyses and provide the 
information which supports each 
assumption; 

B. State the impact of any alternative 
assumptions you considered; 

C. If any of the costs in your analysis 
are allocated note that fact and identify 
the allocation method(s) you used and 
the rationale for using those methods 
and indicate any alternative methods 
you considered; 

D. Indicate the technique(s) (e.g., 
PWAC present value, discounted cash 
flow undiscounted costs etc.) you used 
to account for the fact that the costs 
under consideration here relate to future 
periods, the rationale on which you 
based your selection of the particular 
technique^) you selected and the reason 
you selected that technique rather than 
another. 

E. Identify the method you used to 
adjust the cost figures to reflect the fact 
that some of the facilities assumed in 
the alternative plans have service lives 
extending beyond the study period and 
give your reasons for choosing that 
method; 

F. Identify any formulas that you use 
in performing your analyses; 

G. Show all the calculations and 
computations required to reach your 
result; 

H. Provide all computer programs you 
used in performing your analyses; 

I. If your analysis includes any 
estimated costs, include a description of 
the estimating procedures you used, the 
rationale for those procedures and the 
data you used to develop the estimates; 
and 

J. State the final results of all your 
cost analyses. 

3. In addition, submit basic cost data 
for each facility and any alternative 
mixes of facilities that you identified. 
Since the costs in question are those 
pertaining to a comprehensive plan 
covering a future period of time, you 
should consider in your analyses only 
costs that will be incurred during the 
planning period. For new facilities, all 
costs are relevant— e.g., you should 
include both investment costs and 
operating expenses. For facilities in 
existence prior to the planning period, 
the only relevant costs are operating 
expenses—unless you anticipate some 
modification or alteration of existing 
facilities which will require additional 
capital expenditures, in which case 
those capital expenditures would also 
be relevant. You should separately state 


the costs associated with each facility 
included in your cost analyses, (1) by 
facility and (2) by year of the planning 
period. The basic cost data which you 
will submit should be summarized for 
each type of technology. 

Cable Technology 

4. Estimate the original investment 
cost of each cable system which you 
believe could be made available for 
North Atlantic service during the 
planning period. Your estimates should 
include all capital costs, installation 
costs, engineering costs for the project, 
interest during construction, spare cable 
sections and repeaters and other capital 
items such as land and buildings. 
Indicate the procedures and data you 
used to develop your estimates. Provide 
a progress-payment schedule for each 
cable system. 

5. Estimate the total research and 
development (R&D) expenditures which 
will be associated with each generation 
of cable technology which could be 
made available for North Atlantic 
service during the planning period. If 
these costs are to be allocated among 
several cables, explain clearly and 
concisely the way you will allocate 
these costs. In addition to submitting 
total R&D expenditures, separately 
identify the amounts of such 
expenditures which are allocated to 
each transatlantic cable system. 

6. Estimate the transit-circuit costs 
associated with each transatlantic cable 
that will be used, or available, during 
the planning period, broken down for 
each country served and by that cable. 
Also, for each country, indicate whether 
the transit circuits will be acquired by 
lease, IRU or other capital investment. 
Where transit circuits are leased, give 
their annual charge per voice-grade 
circuit. Where circuits are leased in 
super groups, note that fact and give the 
super-group lease rate. For transit 
circuits acquired by IRU or other capital 
investment, give the original investment 
cost and annual operating expense. 
Explain the procedures and data you 
used to develop your estimates. 

7. For cables in existence at the 
beginning of the planning period, list by 
major category of equipment any 
changes, alterations, modifications or 
additions that you expect to occur 
during the planning period. An example 
of such a modification might be the 
addition of channel banks to an existing 
cable. If you anticipate that similar 
changes, alterations, modifications or 
additions might be made to a cable 
which could be available during the 
planning period, but the expenditures for 
which are not included in your response 
to question no. 4, above, state them here. 
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8. For any equipment identified in 
response to question no. 7, above, 
estimate its original investment cost, its 
expected date of operation, the annual 
depreciation, maintenance and 
operating expenses associated with it 
and provide progress-payment 
schedules. 

9. Estimate the original investment 
cost per unit of each existing or planned 
circuit-multiplication equipment design 
and of any new design which you 
believe could be made available for 
North Atlantic service during the 
planning period. Provide progress- 
payment schedules. 

10. Estimate for each year of the 
planning period the total annual 
operating and maintenance expenses 
associated with each new and existing 
North Atlantic cable system. Identify 
separately each cost category that you 
include in your estimate of operating 
and maintenance expenses. Explain 
fully the procedures and data you used 
to develop your estimates. 

11. Estimate the total annual operating 
expense associated with the cable ships 
used to maintain North Atlantic cables 
and identify the portion of such 
expenses allocated to each transatlantic 
cable. Identify and estimate the cost of 
any modifications, alterations or 
changes to cable ships of which you are 
aware which will be required to lay a 
new cable or generation of cable. 

Explain the procedures and data you 
used to develop your estimates. 

12. Estimate separately the amount of 
each type of tax associated with each 
new cable system which you project 
could be available for service during the 
planning period. Explain the procedures 
and data you used to develop your 
estimates. 

13. Estimate separately the annual 
depreciation expense associated with 
each new or existing cable each circuit- 
multiplication equipment design, each 
investment in transit facilities and each 
piece of capital equipment identified in 
response to question no. 7 above, and 
that associated with each cable ship 
identified in response to question no. 11, 
above. 

Satellite Technology 

14. Estimate the original investment 
cost of each satellite generation which 
you believe could be made available for 
North Atlantic service during the 
planning period. These cost figures 
should show separately the costs 
associated with the satellites, the launch 
vehicles and associated launch costs, 
program-management costs, insurance 
costs, incentive payments and any other 
broadly-identifiable cost categories. In 
your analysis, you shoul4 assume a 


launch-failure rate and explain the basis 
for the particular rate you assume. Your 
analysis should also state the number of 
spare satellites you propose to include 
in each satellite generation. Your 
analysis should also include an amount 
for interest during construction. Explain 
the procedures and data you used to 
develop each of your estimates. Provide 
payment schedules. 

15. For each item identified in 
response to question no. 14, above, give 
the annual depreciation expense 
associated with it and the service life 
you used to determine that expense 
figure. 

16. For each satellite generation 
identified in response to question no. 14, 
above, give the total estimated R & D 
expenditures associated with that 
generation and the portion allocated to 
each satellite in the generation. Where R 
& D expenditures are applicable both to 
the spacecraft and to launch, identify 
each separately. Explain the method you 
used to allocate these costs and provide- 
progress payment schedules. 

17. Estimate the original investment 
cost for each new U.S. earth station 
planned for introduction during the 
planning period. Give the service date 
and service life of each such earth 
station. Provide progress-payment 
schedules. List separately for each new 
station, where applicable, interest 
during construction, the annual 
depreciation expense associated with 
that station, its allocated share of R 8c D 
costs and the cost of any spare 
equipment (including the original 
investment cost of such equipment and 
any storage costs). For each new U.S. 
earth station that will be used to provide 
service on U.S./CEPT routes as well as 
on other Atlantic Ocean Region routes, 
estimate the percentage of the total use 
of that station which will be devoted to 
U.S./CEPT service. Describe the 
procedures and data you used to 
develop your estimates. 

18. For each U.S. earth station which 
will be in operation at the beginning of 
the planning period and which will be 
used during the planning period for 
U.S./CEPT service list, by major 
category of equipment, any changes, 
alterations, modifications or additions 
that are planned in order to adapt it for 
use with the satellite generations 
identified in your response to question 
no. 14, above. 

19. For each piece of equipment listed 
in response to question no. 18, above, 
give its expected date of introduction 
into service and estimate its original 
investment cost and annual depreciation 
expense. These cost estimates should be 
divided between those which are 
directly assignable to the U.S./CEPT 


routes and those which are common to 
the Atlantic Ocean Region as a whole. 
For the latter category, allocate the costs 
between U.S./CEPT service and other 
Atlantic Ocean routes and explain the 
basis for your allocation. Describe the 
procedures and data you used to 
develop your estimates and provide 
progress-payment schedules. 

20. Provice an estimate of total annual 
operating and maintenance expenses 
separately for each satellite and for 
each new or existing earth station which 
will be used to provide U.S./CEPT 
service during the planning period. Also, 
estimate the portion to be used of each 
of these facilities which will be used for 
U.S./CEPT routes and the portion for 
other Atlantic Ocean Region routes. 
Describe the procedures and data you 
used to develop your estimates. 

22. Estimate separately the amount of 
each type of tax associated with the 
satellite operations described in this 
section. Explain the procedures and 
data you used to develop your 
estimates. To the extent that you have 
already provided the above information 
in response to Appendix 1, you need not 
repeat it here. 

23. Each party shall perform the cost 
analysis required by this appendix with 
reference only to the costs incurred by 
the U.S. carriers and Comsat. The 
parties, and any other interested 
entitities, are, or course, free to submit 
other cost analyses which are based on 
both U.S. and overseas costs. However, 
should any party file such an analysis, 
overseas costs should be shown 
separately from U.S. costs. Any analysis 
of CEPT costs should be submitted in 
the same format as that required for U.S. 
costs in this appendix. An entity filing 
an analysis of CEPT costs should 
support its analysis in the same way 
and using the same kinds of basic data 
which are discussed in this appendix. 
The filing entity shoud also carefully 
indicate the source of all basic data on 
which its analysis is based. If the 
overseas cost data in such an analysis 
are estimated, the filing party should 
identify that fact and describe the 
methodology it used to make its 
estimates. 

24. Each carrier shall also include as 
part of its cost analysis an estimate of 
the effect each proposed plan is likely to 
have upon the tariff for each service it 
provides. If possible, the filing party 
should provide projected tariff charges 
and the basis for the projected charges. 

Quality-of-Service Analysis 

25. The quality-of-service analysis 
each party shall perform for its plans 
should, at a minimum, discuss diversity 
(both media and path), redundancy, 
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network-management techniques, the 
level of service quality provided by the 
plan at the moment of facilities failure 
(before restoration), the level of service 
quality after restoration but before 
repair of the failed facility, the 
percentage of the circuits used for each 
service which must be restored pending 
repair of the failed facility, the 
restoration capability each plan 
provides, the time required to 
accomplish restoration and the degree to 
which diversity, redundancy and 
network management can be considered 
interchangeable as means of 
maintaining service quality. If possible, 
the various interested entities should 
seek to develop a single quality-of- 
service indicator which will permit 
ready comparison of all plans. Should 
the parties develop such an indicator, 
they should be sure to describe it fully 
and to show what it takes into account 
each of the factors described above. 

Each party should specify the indicator 
it uses to measure service quality and 
the weight that indicator accords each 
of the above quality-of-service factors 
and give the rationale for such 
assignment. Each party should explain 
the reasons for its choice of the 
indicator which it will use. 

26. If you are not able to develop a 
single quality-of-service indicator, each 
party should rank the plans it submits in 
order of the level of service quality it 
believes each plan provides. In such a 
case, explain in detail the basis for the 
ranking you give each plan and discuss 
the extent to which that ranking relies 
upon each of the service-quality factors 
named above. Finally, separately list the 
advantages and disadvantages of each 
plan with respect to providing a high 
quality of service. 

Other Analyses 

27. In addition to the above, each 
party shall develop for each plan 
submitted an assessment of the overall 
technological risk represented by the 
facilities posited, or the use of facilities 
proposed, in that plan and an 
assessment of the flexibility of each 
plan to meet changing traffic demands 
(/.e., its demand flexibility). 

Evaluation of Plans 

28. Each party shall also submit an 
evaluation of the plans it has generated 
which ranks them in order of its overall 
preference. Identify and discuss each 
criterion you used to determine your 
preferences. Be sure to show the reasons 
underlying your choice of the criteria 
you find relevant and the decisional 
weight you accorded each in ranking the 
plans. In particular, discuss the 
consideration you give to the differences 


in cost and level of service quality 
represented by the various plans and 
indicate the weight you accorded each 
of these factors in ranking the plans. 
Your evaluations of the plans should 
also clearly identify any other factors 
which you believe we should consider in 
formulating our policies and guidelines 
and indicate the decisional weight you 
would have us accord each factor. 
February 25,1980. 

Concurring Statement of Commissioner 
Abbott Washburn 

Re: North Atlantic Facilities Plan, CC Docket 
79-184 

I am in full agreement with the issuance of 
this Notice of Inquiry concerning the planning 
of communications facilities in the North 
Atlantic for the 1985-1995 time period. I am 
particularly pleased that we will be able to 
integrate these efforts with those of 
INTELSAT to arrive at a truly comprehensive 
facilities plan encompassing both satellites 
and underseas cables. I am concerned that 
the schedule set forth in this Notice is 
unrealistically compressed. To allow only 
two weeks from the conclusion of the 
international working group at Femdown, 

U.K. until the filing of responses to Appendix 
1 (Apr. 28-May 9) may seriously limit our 
ability to accommodate changes resulting 
from those discussions. 

To project requirements and technology 
fifteen years into the future is a very difficult 
task when we remember that Early Bird was 
launched less than fifteen years ago. It would 
seem wise to retarget our planning to make 
the maximum use of the available time 
between now and mid-1981. To continue to 
adhere to an accelerated schedule to develop 
a facilities construction and use plan by the 
Fall of 1980 may degrade the confidence we 
have in the carriers* projections and might 
possibly foreclose some system options. 

|FR Doc. 80-8680 Filed 3-28-60; 8:45 am] 

BILLING CODE 6712-01-M 


Radio Technical Commission for 
Marine Services; Meetings 

In accordance with Pub. L. 92-463, 
“Federal Advisory Committee Act,” the 
schedule of future Radio Technical 
Commission for Marine Services 
(RTCM) meetings is as follows: 

Executive Committee Meeting, Notice of 
April Meeting, Thursday, April 17,1980— 
9:30 a.m., Conference Room 8440, Nassif 
(DOT) Building. 400 Seventh Street. S.W.. 
at D Street, Washington, D.C. 

Agenda 

1. Administative Matters. 

2. Approval of Auditor Selection. 

Special Committee No. 74, “Digital Selective 

Calling”, Notice of 12th Meeting, Tuesday. 
April 22,1980—9:30 a.m., Wednesday, April 
23.1980—8:00 a.m„ (Full-day meetings), 
Conference Room 7200/7202, Nassif (DOT) 
Building, 400 Seventh Street. S.W. (at D 
Street), Washington. D.C. 


Agenda 

April 22, I960 

1. Call to Order Chairman’s Report. 

2. Administative Matters. 

3. Meeting of Ship Station Working Group 
and Coast Station Working Group. 

April 23, 1960 

1. Administrative Matters. 

2. Working Group Reports. 

CDR ). G. Williams, Chairman. SC-74, U.S. 
Coast Guard Headquarters, Washington, 
D.C., Phone: (202) 426-1345. 

1980 Annual Meeting of the RTCM Assembly. 
Monday. April 28,1980—9:00 a.m., Key 
Bridge Marriott Hotel. 1401 Lee Highway. 
Arlington, Virginia. 

Agenda 

1. Introductory remarks. 

2. Election of Assembly Member 
applicants. 

3. Election of RTCM Officers. 

4. Committee Reports. 

5. Report of the Executive Secretary. 

6. Future Assembly Meetings. 

7. Other business. 

Special Committee No. 73, “Minimum 
Performance Standards (MPS)—Marine 
Omega Receiving Equipment”, Notice of 
11th Meeting, Monday, April 28.1980—7:00 
p.m., 1980 RTCM Assembly Meeting, Key 
Bridge Marriott Hotel, Arlington, Virginia 

Agenda 

1. Call to Order; Chairman’s Report. 

2. Reevaluation of Minimum Performance 
Standards for Marine Omega Receiving 
Equipment. Decision as to proceed with or 
dissolve SC-73. 

M. H. Carpenter. Co-Chairman. CDR T. P. 
Nolan, Co-Chairman, Maritime Institute of 
Technology & Graduate Studies. Linthicum 
Heights, Maryland 21090, Phone: (301) 636- 
5700. 

The RTCM has acted as a coordinator 
for maritime telecommunications since 
its establishment in 1947. All RTCM 
meetings are open to the public. Written 
statements are preferred, but by 
previous arrangement, oral 
presentations will be permitted within 
time and space limitations. 

Those desiring additional information 
concerning the above meeting(s) may 
contact either the designated chairman 
or the RTCM Secretariat (phone: (202) 
632-6490). 

Federal Communication Commission. 

William J. Tricarico. 

Secretary. 

(FR Doc. 80-8688 Filed 3-28-80. 8:45 am] 

BILUNG CODE 6712-01-44 
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FEDERAL HOME LOAN BANK BOARD 

Federal Savings and Loan Advisory 
Council; Meeting 

March 25.1980. 

Pursuant to Section 10(a) of Pub. L. 
92-463, entitled the Federal Advisory 
Committee Act, notice is hereby given of 
the Meeting of the Federal Savings and 
Loan Advisory Council on Monday, May 
5, Tuesday, May 6 and Wednesday, May 
7,1980. The meeting will commence at 
9:00 a.m on May 5, 6 and 7 at the Federal 
Home Loan Bank Board, 1700 G Street, 
N.W., Washington, D.C. in the Sixth 
Floor Board Room. 

Monday, May 5 
9:00 a.m. 

General Discussion 
Profit on real estate owned 
Penalties on premature withdrawals 
FHLBB Policy on energy related matters 

1:00 

Capital Market and Regulation Q 
New Mortgage Designs for Stable Housing 
Branching and Ownership within a SMSA 
Tax Legislation 

Input for the Congressional Study Mandated 
by H.R. 4988 

Mutual Savings Banks Membership 
Inclusion of Subordinated Debt Toward 
Reserves 

Tuesday, May 6 

9:00 a.m. Continue discussion of Monday 
Afternoon Topics 
1:00 p.m. General Discussion 

Wednesday, May 7 

9:00 a.m. General Discussion 

The meeting of the Federal Savings 
and Loan Advisory Council is open to 
the public. 

Jay Jams, 

Chairman. 

(FR Doc. 00-9492 Filed 3-28-80: 0:45 am] 

BILLING CODE 6720-01-M 


FEDERAL RESERVE SYSTEM 

Converse County Capital Corp.; 
Formation of Bank Holding Company 

Converse County Capital Corporation, 
Douglas, Wyoming, has applied for the 
Board’s approval under § 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 80 percent or 
more of the voting shares of The 
Converse County Bank, Douglas, 
Wyoming. The factors that are 
considered in acting on the application 
are set forth in § 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Kansas 


City. Any person wishing to comment on 
the application should submit views in 
writing to the Reserve Bank, to be 
received not later than April 23,1980. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written persentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System, March 25,1980. 

William N. McDonough, 

Assistant Secretary of the Board. 

(FR Doc 80-9702 Filed 3-28-00; 8:45 am] 

BILUNG CODE 6210-01-M 


First National Charter Corp.; 
Acquisition of Bank 

First National Charter Corporation. 
Kansas City, Missouri, has applied for 
the Board’s approval under § 3(a)(3) of 
the Bank Holding Company Act (12 
U.S.C. § 1842(a)(3)) to acquire 100 per 
cent of the voting shares of First State 
Bancshares, Inc., (which owns 80.28 
percent of First State Bank of Raytown), 
Raytown, Missouri. The factors that are 
considered in acting on the application 
are set forth in § 3(c) of the Act (12 
U.S.C. § 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Kansas 
City. Any person wishing to comment on 
the application should submit views in 
writing to the Reserve Bank to be 
received not later than April 22,1980. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System, March 24,1980. 

William N. McDonough, 

Assistant Secretary of the Board. 

|FR Doc. 80-9622 Filed 3-28-80: 8:45 am] 

BILLING COOE 6210-01-M 


Manufacturers Hanover Corp. and 
Citicorp; Bank Holding Companies; 
Proposed de Novo Nonbank Activities 

The bank holding companies listed in 
this notice have applied, pursuant to 
section 4(c)(8) of the Bank Holding 
Company Act (12 U.S.C. 1843(c)(8)) and 
§ 225.4(b)(1) of the Board’s Regulation Y 
(12 CFR 225.4(b)(1)), for permission to 
engage de novo (or continue to engage in 


an activity earlier commenced de novo], 
directly or indirectly, solely in the 
activities indicated, which have been 
determined by the Board of Governors 
to be closely related to banking. 

With respect to each application, 
interested persons may express their 
views on the question whether 
consummation of the proposal can 
“reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in the efficiency, that outweigh 
possible adverse effects, such as undue 
concentration or resources, decreased or 
unfair competition, conflicts of interest, 
or unsound banking practices.” Any 
comment on an application that requests 
a hearing must include a statement of 
the reasons a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Each application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank indicated 
for that application. Comments and 
requests for hearings should identify 
clearly the specific application to which 
they relate, and should be submitted, in 
writing and, except as noted, received 
by the appropriate Federal Reserve 
Bank not later than April 24,1980. 

a. Federal Reserve Bank of New York 
(A. Marshall Puckett, Vice President) 33 
Liberty Street, New York, New York 
10045: 

1. This notice is a correction of a 
previous Federal Register notice (FR 
Doc. 80-9038) incorrectly published 
under the heading of the Federal 
Reserve Bank of Boston, on page 19314 
of the issue for Tuesday, March 25,1980. 

MANUFACTURERS HANOVER 
CORPORATION, New York, New York 
(second mortgage lending, servicing, and 
insurance activities; Virginia): to engage 
through its subsidiary The Financial 
Source. Incorporated, of Virginia in 
arranging, making or acquiring for its 
own account or for the account of 
others, loans and other extensions of 
credit secured by second mortgages on 
residential real property such as would 
be made by a consumer finance 
company; servicing such loans and other 
extensions of credit for any person; 
acting as an agent or broker for the sale 
of credit life insurance which is directly 
related to such loans and extensions of 
credit and, through its subsidiary Ritter 
Life Insurance Company, reinsuring such 
credit life insurance. These activities 
would be conducted from the offices of 
The Financial Source, Incorporated, of 
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Virginia located in and serving the 
following counties as well as portions of 
contiguous Counties: Prince William, 
Appomattox, Bedford, Tazewell, 

Caroline. Montgomery, Rockingham, 
Campbell, Wise, Albermarle, 
Mecklenburg, Culpeper, Northampton, 
Nottoway, Alleghany, Buchanan, 
Greensville, Prince Edward, Brunswick, 
Russell, Louisa, Accomack, Prince 
George, Franklin, Halifax, Loudoun, 

York, Richmond, Fauquier, Shenandoah, 
Frederick and Sussex Counties, all of 
which are located in Virginia. Comments 
on this application must be received by 
April 16,1980. 

2. CITICORP, New York, New York 
(consumer finance and insurance 
activities; Florida): to engage through its 
indirect subsidiary, Citicorp Person-to- 
Person Financial Center of Florida, Inc. 
in conducting previously approved 
activities including: making or acquiring 
loans and other extensions of credit, 
secured or unsecured, for consumer and 
other purposes, the extension of loans to 
dealers for the financing of inventory 
(floor planning) and working capital 
purposes; purchasing for its own 
account and servicing sales finance 
contracts: and acting as agent for the 
sale of credit life and credit accident 
and health insurance directly related to 
extensions of credit through three 
existing offices in an expanded service 
area. Credit related life, accident and 
health may be underwritten by Family 
Guardian Life Insurance Company, an 
affiliate. The service area of the offices 
located in Ft. Lauderdale, Orlando, and 
Tampa, Florida will be expanded to 
include the entire State of Florida. 

B. Other Federal Reserve Banks: 

None. 

Board of Governors of the Federal Reserve 
System, March 25,1980. 

William N. McDonough, 

Assistant Secretary of the Board. 

|FK Doc. 80-9700 Filed 3-20-80: 8:45 am] 

BILLING CODE 6210-01-M 


Mellon National Corp. and 
BankAmerica Corp.; Bank Holding 
Companies; Proposed de Novo 
Nonbank Activities 

The bank holding companies listed in 
this notice have applied, pursuant to 
section 4(c)(8) of the Bank Holding 
Company Act (12 U.S.C. 1843(c)(8)) and 
5 225.4(b)(1) of the Board's Regulation Y 
(12 CFR 225.4(b)(1)), for permission to 
engage de novo (or continue to engage in 
an activity earlier commenced de novo), 
directly or indirectly, solely in the 
activities indicated, which have been 
determined by the Board of Governors 
to be closely related to banking. 


With respect to each application, 
interested persons may express their 
views on the question whether 
consummation of the proposal can 
“reasonably by expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interest, 
or unsound banking practices." Any 
comment on an application that requests 
a hearing must include a statement of 
the reasons a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of that proposal. 

Each application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank indicated 
for that application. Comments and 
requests for hearings should identify 
clearly the specific application to which 
they relate, and should be submitted in 
writing and, except as noted, received 
by the appropiate Federal Reserve Bank 
not later than April 25,1980. 

A. Federal Reserve Bank of Cleveland 
(Harry W. Hunning, Vice President), 

1455 East Sixth Street, Cleveland, Ohio 
44101; 

MELLON NATIONAL 
CORPORATION, Pittsburgh, 
Pennsylvania, (finance and insurance 
activities; Florida): to engage, through a 
subsidiary, Freedom Financial Services 
Corporation, in general consumer 
finance activities including acting as 
insurance agent with respect to the sale 
of credit life insurance, credit accident 
and health insurance, and credit 
property insurance. Such activities will 
be conducted at de novo offices to be 
located in Clearwater and Lakeland, 
Florida. 

B. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 400 Sansome Street, San 
Francisco, California 94120: 

BANKAMERICA CORPORATION. 

San Francisco, California (financing, 
servicing, and insurance activities; 
Virginia): to continue to engage, through 
its subsidiary, FinanceAmerica 
Mortgage Services Company, a Virginia 
corporation, in the activities of making 
or acquiring for its own account loans 
and other extensions of credit such as 
would be made or acquired by a finance 
company, and servicing loans and other 
extensions of credit. Such activities will 
include but not be limited to making 
loans and other extensions of credit to 
consumers as well as small businesses, 


making loans and other extensions of 
credit secured by real property, and the 
offering of credit related life and credit 
related accident and disability 
insurance in connection with the 
extensions of credit made or acquired 
by FinanceAmerica Mortgage Services 
Company. These activities would be 
conducted from an existing office in 
Richmond, Virginia, serving the State of 
Virginia. Comments on this application 
must be received by April 22,1980. 

C. Other Federal Reserve Banks: 
None. 

Board of Governors of the Federal Reserve 
System, March 25.1980. 

William N. McDonough, 

Assistant Secretary of the Board. 

fFR Doc. 80-9699 Filed 3-28-80 8:45 am) 

BILLING CODE 6210-01-M 


Mercantile Bankshares Corp.; 
Acquisition of Bank 

Mercantile Bankshares, Corporation, 
Baltimore, Maryland, has applied for the 
Board’s approval under § 3(a)(3) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(3)) to acquire 100 per cent (less 
director's qualifying shares) of the 
voting shares of State Bank & Trust 
Company, the successor by merger to 
Fredericktown Bank & Trust Company, 
Frederick, Maryland. The factors that 
are considered in acting on the 
application are set forth in § 3(c) of the 
Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of 
Richmond. Any person wishing to 
comment on the application should 
submit views in writing to the Reserve 
Bank to be received not later than April 
17,1980. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
persentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

Board of Governors of the Federal Reserve 
System, March 25,1980. 

William N. McDonough, 

Assistant Secretary of the Board. 

[FR Doc. 80-9701 Filed 3-28-80 8:45 am] 

BILUNG CODE 6210-01-M 


Slater Bancshares, Inc.; Formation of 
Bank Holding Co. 

Slater Bancshares, Inc., Slater, 
Missouri, has applied for the Board's 
approval under § 3(a)(1) of the Bank 
Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
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company by acquiring 80 per cent or 
more of the voting shares of State Bank 
of Slater, Slater, Missouri. The factors 
that are considered in acting on the 
application are set forth in § 3(c) of the 
Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Kansas 
City. Any person wishing to comment on 
the application should submit views in 
writing to the Reserve Bank, to be 
received not later than April 22,1980. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System, March 24,1980. 

William N. McDonough, 

Assistant Secretary of the Board. 

|FR Doc 00-9623 Filed 3-26-80; 845 am] 

BILLING COOE 6210-01-4* 


West Side Bancshares, Inc.; Formation 
of Bank Holding Company 

West Side Bancshares, Inc., San 
Angelo, Texas, has applied for the 
Board's approval under § 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 100 percent of the 
voting shares (less directors’ qualifying 
shares) of West Side National Bank of 
San Angelo, San Angelo, Texas. The 
factors that are considered in acting on 
the application are set forth in § 3(c) of 
the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in 
writing to the Reserve Bank, to be 
received not later than April 24,1980. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

Board of Governors of the Federal Reserve 
System, March 24,1980. 

William N. McDonough, 

Assistant Secretary of the Board. 

|FR Doc. 80-9624 Filed 3-28-80: 8:45 am) 

BILLING COOE 6210-01-41 


FEDERAL TRADE COMMISSION 

Early Termination of the Waiting 
Period of the Premerger Notification 
Rules 

agency: Federal Trade Commission. 
action: Granting of request for early 
termination of the waiting period of the 
premerger notification rules. 

summary: General Signal Corporation is 
granted early termination of the waiting 
period provided by law and the 
premerger notification rules with respect 
to its proposed acquisition of all stock of 
Xynetics, Inc. The grant was made by 
the Federal Trade Commission and the 
Assistant Attorney General in charge of 
the Antitrust Division of the Department 
of Justice in response to a request for 
early termination submitted by both 
parties. Neither agency intends to take 
any action with respect to this 
acquisition during the waiting period. 
EFFECTIVE date: March 19,1980. 

FOR FURTHER INFORMATION CONTACT: 
Joan S. Truitt, Attorney, Premerger 
Notification Office, Bureau of 
Competition, Room 303, Federal Trade 
Commission, Washington, D.C. 20580 
(202-523-3894). 

supplementary information: Section 
7 A of the Clayton Act, 15 U.S.C. 18a, as 
added by Title II of the Hart-Scott- 
Rodino Antitrust Improvements Act of 
1976. requires persons contemplating 
certain mergers or acquisitions to give 
the Commission and Assistant Attorney 
General advance notice and to wait 
designated periods before 
consummation of such plans. Section 
7A(b)(2) of the Act permits the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration and 
requires that notice of this action be 
published in the Federal Register. 

By direction of the Commission. 

Carol M. Thomas, 

Secretary. 

(FR Doc. 86-9707 Filed 3-28-80: 8:45 am] 

BILUNG CODE 6750-01-M 


GENERAL ACCOUNTING OFFICE 

Regulatory Reports Review; Receipt of 
Revised Program Proposal 

On October 5,1979, the Regulatory 
Reports Review Staff, GAO, received 
and accepted a request for clearance of 
the application and recordkeeping 
requirements associated with the 
Medical Licensee Occupational ALARA 


Program. GAO published a notice in the 
Federal Register on October 12,1979, at 
44 FR 58966, announcing that the NRC 
ALARA Program had been received and 
accepted. 

On November 16.1979, we suspended 
clearance of the ALARA Program so 
that NRC would have sufficient time to 
respond to comments received on the 
Program and GAO could review NRC's 
response. As a result of the comments 
received, NRC has significantly revised 
the ALARA Program. 

On March 21,1980, GAO received the 
revised ALARA Program from NRC. 
GAO is now requesting written 
comments from all interested persons, 
organizations, public interest groups, 
and affected businesses on the revised 
ALARA Program which is discussed 
below. For comments to be considered 
they must be received on or before April 
18,1980. Comments (in triplicate) must 
be addressed to Mr. John M. Lovelady, 
Assistant Director, Regulatory Reports 
Review, United States General 
Accounting Office, Room 5106, 441 G 
Street, NW., Washington, DC 20548. 

Further information and copies of the 
revised Medical Licensee Occupational 
ALARA Program may be obtained from 
Patsy J. Stuart, Regulatory Reports 
Review Staff. 202-275-3532. 

Nuclear Regulatory Commission 

The NRC requests clearance for new 
application and recordkeeping 
requirements which are part of a revised 
ALARA program. The reporting 
requirements of the original program 
were submitted to the General 
Accounting Office for clearance on 
October 5.1979, and noticed in the 
Federal Register for comment on 
October 12,1979 (44 FR 58966) by GAO. 
Many comments were received in 
opposition to the program proposed last 
fall by the NRC for reducing medical 
occupational exposures. As a result of 
further discussions with members of the 
nuclear medical community, the NRC 
has modified the program substantially. 
The revised program reduces the 
administrative burden on the licensee 
while still meeting the original goal: to 
provide management a tool for 
maintaining occupational exposures 
ALARA an$l to provide NRC with a 
basis for inspecting ALARA programs. 
The original program provided for 
establishment of an Action Level which 
was misinterpreted as a lowering of the 
maximum permissible dose limits. This 
was not, and is not, the intention of the 
program. The revised program applies 
the concept of "Investigational Levels' 
as defined in ICRP Report No. 26, 













Federal Register / Vol. 45, No. 63 / Monday, March 31, 1980 / Notices 


21041 


I ’ Recommendations of the Commission 
on Radiological Protection,” January 17, 
1977. The Investigational Levels in the 
revised program are NOT new dose 
limits, but as noted in the ICRP report, 
serve as check points above which the 
results are considered sufficiently 
important to justify further 
investigations. Investigational Levels 
are tools to be used by those in an 
institution responsible for the 
management of radiation safety 
programs. In determining compliance 
with regulations, NRC inspections will 
be concerned with whether a review 
and/or investigation has been carried 
out rather than whether the 
Investigational Level has been 
exceeded. There was concern on the 
part of some licensees that improved 
measurements would be required to 
comply with the program. Current 
methods of recording personnel 
exposures for purposes of compliance 
with 10 CFR 20, § 20.101, are also 
adequate for use in determining the 
need for a review or investigation in 
accordance with the ALARA program. 
The new program has been revised to 
considerably reduce the paperwork 
burden. Actions to be taken under the 
revised ALARA program will be 
included in, or covered by, 
documentation already required to be 
maintained by licensees for NRC 
inspection. Results of personnel 
monitoring are already recorded at least 
quarterly on Form NRC-5 or an 
equivalent form as required by 10 CFR 
20, § 20.401. Results of investigations 
made when an Investigational Level is 
exceeded should be made part of the 
Radiation Safety Committee minutes, 
thus eliminating the need for a separate 
record. The NRC estimates the burden 
as follows: Submission of an ALARA 
program by 2,500 licensees will impose a 
one-time burden of 8 hours per licensee; 
the maintenance of administrative 
records to licensees will result in a 
burden of 15 hours annually for about 
150 licensees that will be affected by 
this provision; and records of personnel 
exposure investigations conducted by 
all licensees will cause an estimated 
burden of 15 minutes for each licensee 
annually. 

Norman F. Hey I, 

Regulatory Reports Review Officer. 

|FR Doc. 80-0630 Filed 3-25-00; 8 45 am] 

BILLING CODE 1610-01-M 


GENERAL SERVICES 
ADMINISTRATION 

[Intervention Notice 111; Case No. ER-80- 
204 J 

Kansas City Power & Light Co., the 
Public Utility Commissions of Missouri 
and Kansas 

Proposed Intervention in Electric Rate 
Increase Proceeding 

The General Services Administration 
seeks to intervene in a proceeding 
before the Public Utility Commissions of 
Missouri and Kansas concerning the 
application of the Kansas City Power 
and Light Company for an increase in its 
electric rates. GSA represents the 
interest of the executive agencies of the 
U.S. Government as users of utility 
services. 

Persons desiring to make inquiries to 
GSA concerning this case should submit 
them in writing to Spence W. Perry, 
Assistant General Counsel, Regulatory 
Law Division, Genral Services 
Administration, 18th and F Streets, 

N.W., Washington DC (mailing address: 
General Services Administration (LT), 
Washington, DC 20405), telephone 202- 
566-0750, within 30 days of the 
publication of this notice in the Federal 
Register, and refer to this notice number. 

Persons making inquiries are put on 
notice that the making of an inquiry 
shall not seve to make any persons 
parties of record in the proceeding. 
(Section 201(a)(4), Federal Property and 
Administration Services Act, 40 U.S.C. 
481(a)(4)). 

Dated: March 20,1980. 

Ray Kline, 

Acting Administrator of General Services. 

[FR Doc. 80-0547 Filed 3-28-80; 8:45 am] 

BILLING CODE 6820-AM-M 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of Education 

Special Services for Disadvantaged 
Students; Amendment to the Notice of 
Closing Date for Transmittal of 
Applications for National 
Demonstration Projects for Fiscal Year 
1980 

Notice is given that the Notice that 
extended the closing date for the 
transmittal of applications for National 
Demonstration projects under the 
Upward Bound and Special Services for 
Disadvantaged Students programs is 
amended as indicated below. The 
extension Notice was originally 
published in the Federal Register on 
February 21,1980. 


The section entitled "Available 
Funds, ”in the Notice extending the 
closing date for transmittal of 
applications, is amended as follows: 

Available Funds: It is expected that 
approximately $147.5 million will be 
available for the Special Programs for 
Students from Disadvantaged 
Backgrounds in Fiscal Year 1980. 
However, for these two initiatives, 
projects will be funded in the following 
estimated amounts of money: National 
Demonstration Upward Bound average 
grant awards will be approximately 
$200,000, and National Demonstration 
Special Services average grant awards 
will be approximately $146,000. 

The above estimated grant award 
amounts do not bind the U.S. Office of 
Education to a specific grant amount, 
unless that amount is otherwise 
specified by statute or regulations. 

Further Information: For further 
information, contact the Program 
Development Branch, Division of 
Student Services and Veterans 
Programs, U.S. Office of Education 
(Room 3514, Regional Office Building 3), 
400 Maryland Avenue, S.W., 
Washington, D.C. 20202, Telephone (202) 
245-2511. 

(20 U.S.C. 1070d-l) 

(Catalog of Federal Domestic Assistance 
Numbers 13.482, Special Services for 
Disadvantaged Students, and 13.492, Upward 
Bound) 

Dated: March 24,1980. 

William E. Smith, 

Commissioner of Education. 

[FR Doc, 80-0670 Filed 3-20-BO. 8:45 am] 

BILLING CODE 4110-02-M 


National Institutes of Health 

Clinical Applications and Prevention 
Advisory Committee; Meeting 

Pursuant to Pub. L. 92-463. notice is 
hereby given of the meeting of the 
Clinical Applications and Prevention 
Advisory Committee, Division of Heart 
and Vascular Diseases, National Heart, 
Lung, and Blood Institute, April 24-25, 
1980, Federal Building, Conference 
Room 6C01, Bethesda, Maryland. 

This meeting will be open to the 
public on April 24 from 9:30 a.m. to Noon 
when the results of the Aspirin 
Myocardial Infarction Study will be 
reported and all day April 25 when new 
initiatives will be discussed. Attendance 
by the public will be limited to space 
available. 

In accordance with provisions set 
forth in Section 552b(c)(4) and 
552b(c)(6), Title 5, United States Code 
and Section 10(d) of Pub. L. 92-463, the 
meeting will be closed to the public on 
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April 24 from Noon to 3:00 p.m. for the 
review, discussion and evaluation of 
individual contract renewal proposals. 
The proposals and the discussions could 
reveal confidential trade secrets or 
commercial property such as patentable 
material, and personal information 
concerning individuals associated with 
the proposals, disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Mr. York Onnen, Chief, Public 
Inquiries and Reports Branch, National 
Heart, Lung, and Blood Institute, 

Building 31 Room 4A21 National 
Institutes of Health, Bethesda, Maryland 
20205, phone (301) 496-4236, will provide 
summaries of meetings and rosters of 
committee members. Dr. William 
Friedewald, Executive Secretary of the 
Committee, Federal Building, Room 212, 
Bethesda, Maryland 20205, phone (301) 
496-2533, will furnish substantive 
program information. 

(Catalog of Federal Domestic Assistance 
Program No. 13.837, National Institute of 
Health) 

Dated: March 25.1980. 

Suzanne L. Fremeau, 

Committee Management Officer. NIH. 

|FR Doc 80-0656 Filed 3-26-60; 8:45 am) 

BILUNG COO€ 4110-06-41 


Clinical Trials Review Committee; 
Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the Clinical Trials 
Review Committee, National Heart, 
Lung, and Blood Institute, on April 22- 
23.1980, at the Boston Park Plaza Hotel, 
64 Arlington Street, Boston, 
Massachusetts. 

This meeting will be open to the 
public from 8:00 p.m. to 9:00 p.m. on 
April 22,1980, to discuss administrative 
details and to hear a report concerning 
the current status of the National Heart, 
Lung, and Blood Institute. Attendance 
by the public will be limited to space 
available. 

In accordance with the provisions set 
forth in Section 552b(c)(6), Title 5, 
United States Code and Section 10(d) of 
Pub. L 92-463, the meeting will be 
closed to the public on April 22,1980, 
from 9:00 p.m. to recess, and from 8:30 
a.m. on April 23,1980 to adjournment; 
for the review, discussion and 
evaluation of an individual grant 
application. The application and the 
discussions could reveal personal 
information concerning individuals 
associated with the application, 
disclosure of which would constitute a 
clearly unwarranted invasion of 
personal privacy. 


Mr. York Onnen, Chief, Public 
Inquiries and Reports Branch, NHLBI, 
National Institutes of Health, Building 
31, Room 4A-21, Bethesda, Maryland 
20205, phone (301) 496-4236, will provide 
summaries of the meeting and rosters of 
the committee members. Dr. Fred P. 
Heydrick, Chief, Research Contracts 
Review Section, Division of Extramural 
Affairs, NHLBI, Westwood Building. 
Room 548B, phone (301) 496-7363, will 
furnish substantive program 
information. 

(Catalog of Federal Domestic Assistance 
Program No. 13.837, National Institutes of 
Health) 

Dated: March 25.1980. 

Suzanne L. Fremeau, 

Committee Management Officer, NIH. 

(FR Doc. 80-9659 Filed 6-26-80: 8:45 am) 

BILLING CODE 4110-06-M 


National Advisory Child Health and 
Human Development Council; Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
National Advisory Child Health and 
Human Development Council, May 19- 
20,1980, Building 31, Conference Room 
6, National Institutes of Health, 
Bethesda, Maryland. 

This meeting will be open to the 
public on May 19 from 9:00 a.m. to 5:00 
p.m. with current status reports, review 
of the Teratology and Genetics Program, 
and scientific presentations. Attendance 
by the public will be limited to space 
available. 

In accordance with provisions set 
forth in sections 552b(c)(4) and 
552b(c)(6), Title 5, United States Code 
and Section 10(d) of Pub. L. 92-463, the 
meeting will be closed to the public on 
May 20 from 9:00 a.m. to adjournment 
for the review, discussion, and 
evaluation of individual grant 
applications. These applications and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals asssociated with the 
applications, disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 

Mrs. Marjorie Neff, Council Secretary, 
NICHD, Landow Building, Room 7C09, 
National Institutes of Health, Bethesda, 
Maryland 20205, Area Code 301, 496- 
1485, will provide a summary of the 
meeting and a roster of Council 
members as well as substantive program 
information. 

(Catalog of Federal Domestic Assistance 
Program Nos. 13.864 and 13.865. National 
Institutes of Health.) 


Dated: March 25.1980. 

Suzanne L. Fremeau. 

Committee Management Officer. NIH. 

[FR Doc 60-0657 Filed 3-26-60: 8:45 ami 

BILUNG COOE 4110-00-41 


National Advisory Council on Aging; 
Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
National Advisory Council on Aging, 
National Institute on Aging (NLA), on 
May 29-30,1980. The National Advisory 
Council on Aging will meet at the Lister 
Hill Auditorium on May 29, and in 
Building 31C, Conference Room 6, on 
May 30 at the National Institutes of 
Health, Bethesda, Maryland. 

The meeting will be open to the public 
from 9:00 a.m. until adjournment on May 

29, and from 9:00 a.m. until noon on May 

30. Attendance by the public will be 
limited to space available. 

In accordance with provisions set 
forth in Section 552b(c)(4) and 
552b(c)(6), Title 5, United States Code 
and Section 10(d) of Pub. L. 92-463, the 
meeting will be closed to the public on 
May 30, 1980, for the review, discussion 
and evaluation of grant applications. 
These applications and the discussions 
could reveal confidential trade secrets 
or commercial property, such as 
patentable material, and personal 
information concerning individuals 
associated with the applications, and 
the disclosure of which would constitute 
a clearly unwarranted invasion of 
personal privacy. 

Ms. June McCann, Council Secretary, 
National Institute on Aging, Building 31. 
Room 5C-05, National Institutes of 
Health. Bethesda, Maryland 20205. 

(Area Code 301, 496-5345), will furnish 
substantive program information. 

(Catalog of Federal Domestic Assistance 
Program No. 13.866, National Institutes of 
Health.) 

Dated: March 25.1980. 

Suzanne i,. Fremeau, 

Committee Management Officer; NIH 

[FR Doc. 80-9658 Filed 3-28-80: 8:45 am) 

BILUNG COOE 4110-00-41 


National Advisory Neurological and 
Communicative Disorders and Stroke 
Council: Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
National Advisory Neurological and 
Communicative Disorders and Stroke 
Council, National Institutes of Health. 
May 22 and 23,1980, at 9 a.m. in 
Building 31-C, Conference Room 6. 
Bethesda, Maryland 20205. The meeting 
will be open to the public from 9 a.m. 
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until 11:30 a.m. on May 22,1980, to 
discuss program planning and program 
accomplishments. Attendance by the 
public will be limited to space available. 
In accordance with the provisions set 
forth in Sections 552b(cj(4), and 
522b(c)(6) of Title 5, United States Code 
and Section 10(d) of Pub. L. 92-463, the 
meeting will be closed to the public from 
11:30 a.m. on May 22,1980, until the 
conclusion of the meeting that day, and 
from 8:30 a.m. until 6 p.m. on May 23, 
1980, for review, discussion and 
evaluation of Research Grant 
applications and applications for 
Teacher-Investigator Awards, Research 
Career Development Awards, and 
Institutional National Research Service 
Awards. These applications and the 
discussion could reveal confidential 
trade secrets or commercial property 
such as patentable material and 
personal information concerning 
individuals associated with the 
applications, disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 

The Chief, Office of Scientific and 
Health Reports, Miss Sylvia Shaffer, 
Building 31, Room 8A06, NIH, NINCDS, 
Bethesda, Maryland, 20205, telephone 
301/496-5751, will furnish summaries of 
the meeting and rosters of committee 
members. 

Dr. John C. Dalton, Executive 
Secretary of the Committee, Room 1016, 
Federal Building, NIH. NINCDS. 
Bethesda, Maryland 20205, telephone 
301/496-9248, will provide substantive 
program information. 

(Catalog of Federal Domestic Assistance 
Program Nos. 13.851,13.852.13.853,13.854, 
National Institutes of Health.) 

Dated: March 25,198C. 

Suzanne L. Fremeau, 

Committee Management Officer. National 
Institutes of Health. 

(FR Doc. 80-0655 Filed 3-26-80; 8:45 am] 

BILLING CODE 4110-08-M 


Advisory Committee to the Director, 
National Institutes of Health; Notice of 

Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Advisory Committee to the Director, 

NIH, on May 13-14,1980, at the National 
Institutes of Health, Bethesda, 

Maryland. The meeting will take place 
from 9:00 a.m to 5:30 p.m. on May 13, 
and from 8:45 a.m to 12:00 noon on May 
14, in Building 31, Conference Room 10, 

C Wing. The entire meeting will be open 
to the public. 

The purpose of the meeting will be to 
permit Committee examination of issues 
in costs and accountability for health 


research, with particular reference to the 
problems of research intensive 
institutions. Thus, the Committee will 
extend to another sector its examination 
of evolving strategy for support of HEW 
health research, and the implications of 
that strategy for NIH programs. At its 
December meeting, the Committee 
looked at the proposed research 
planning initiative to stabilize 
investigator-initiated research project 
grants—specifically at its probable 
impact on other parts of the NIH 
program. In that review, the Committee 
recommended assessment of impacts on 
research institutions. 

Presentations at this meeting will be 
made by representatives from selected 
research institutions and the Federal 
government, with a view toward gaining 
better understanding of the real costs to 
the institution of doing research, and 
relating those costs to current Federal 
practices and procedures as set forth in 
OMB Circular A-21. Among the issues 
to be examined are standards for 
indirect costs, time-and-effort reporting 
and limitation on inter-grant cost 
transfer. In addition, the Committee will 
consider the report of the National 
Commisison on Research, 
Accountability: Restoring for Quality of 
the Partnership. 

The Executive Secretary, Joseph G. 
Perpich, M.D., J.D., National Institutes of 
Health, Building 1, Room 137, Bethesda, 
Maryland 20205, 301-496-3152, will 
furnish summaries of the meeting, 
rosters of Committee members and 
guests, and substantive program 
information. 

Dated: March 24.1980. 

Suzanne L. Fremeau, 

Committee Management Officer. National 
Institutes of Health. 

[FR Doc. 80-0640 Filed 3-28-80; 8:45 am] 

BILLING CODE 4110-06-M 


National Cancer Institute; Board of 
Scientific Counselors Division of 
Cancer Cause and Prevention; Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the Board 
of Scientific Counselors. DCCP, National 
Cancer Institute, May 1 and 2,1980, 
Building 31, 6th Floor, "C” Wing 
Conference Room 9, National Institutes 
of Health. This meeting will be open to 
the public on May 2,1980, from 9:00 a.m. 
to 5:00 p.m. to discuss aspects of the 
research and resources activities of the 
Division. Attendance by the public will 
be limited to space available. 

In accordance with the provisions set 
forth in Section 552b(c)(6), Title 5, U.S. 
Code and Section 10(d) of Pub. L. 92-463, 
the meeting will be closed to the public 


on May 1.1980, from 9:00 a.m. to 
adjournment, for the review, discussion, 
and evaluation of individual programs 
and projects conducted by the National 
Institutes of Health, including 
consideration of personnel 
qualifications and performance, the 
competence of individual investigators, 
medical files of individual research 
subjects, and similar items, the 
disclosure of which would constitute a 
clearly unwarranted invasion of 
personal privacy. 

Dr. David McB. Howell, Executive 
Secretary, Board of Scientific 
Counselors, Division of Cancer Cause 
and Prevention, Building 31, Room 
11A04, National Institutes of Health, 
Bethesda, Maryland 20205 (301/496- 
6927) will furnish summary minutes, 
roster of committee members, and 
substantive program information. 

Dated: March 21.1980. 

Suzanne L. Fremeau, 

Committee Management Officer. National 
Institutes of Health. 

[FR Doc. 80-9639 Filed 3-28-80; 8:45 am] 

BILUNG CODE 4110-06-M 


National Institute of Neurological and 
Communicative Disorders and Stroke; 
National Advisory Neurological and 
Communicative Disorders and Stroke 
Council Planning Subcommittee; 

Notice of Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
National Advisory Neurological and 
Communicative Disorders and Stroke 
Council Planning Subcommittee, May 21, 
1980, at 1 p.m. in Building 31, Room 
8A28, National Institutes of Health, 
Bethesda, Maryland 20205. The meeting 
will be open to the public from 1 p.m. to 
3 p.m. on May 21,1980, to discuss 
program planning and program 
accomplishments. Attendance by the 
public will be limited to space available. 
In accordance with the provisions set 
forth in Sections 552b(c)(4) and 
552b(c)(6) of Title 5, U.S. Code and 
Section 10(d) of Pub. L. 92-463, the 
meeting will be closed to the public from 
3 p.m. to adjournment on May 21,1980. 
The portion of the meeting being closed 
involves the review, discussion, and 
evaluation of individual grant 
applications. These applications and the 
discussion could reveal confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications, disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 










21044 


Federal Register / Vol. 45, No. 63 / Monday, March 31, 1980 / Notices 


The Chief, Office of Scientific and 
Health Reports, Miss Sylvia Shaffer, 
Building 31, Room 8A06, N1H, NINCDS, 
Bethesda. Maryland, 20205, telephone 
(301) 496-5751, will furnish summaries of 
the meeting and rosters of committee 
members. 

Dr. John C. Dalton, Executive 
Secretary, Federal Building, Room 1016, 
Bethesda, Maryland 20205, telephone 
(301) 496-9248, will furnish substantive 
program information. 

(Catalog of Federal Domestic Assistance 
Program Nos. 13.851,13.852,13.853.13.854. 
National Institutes of Health.) 

Dated: March 25.1980. 

Suzanne L. Fremeau, 

Committee Management Officer. National 
Institutes of Health. 

(FR Doc. 00-9642 Filed 3-28-60; 8:45 am| 

BILLING CODE 4110-08-M 


National Institute of Dental Research; 
National Advisory Dental Research 
Council; Notice of Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
National Advisory Dental Research 
Council, National Institute of Dental 
Research, On May 19-20,1980, in 
Conference Room 8, Building 31-C, 
National Institutes of Health, Bethesda, 
Maryland. This meeting will be open to 
the public from 9 a.m. to adjournment on 
May 20 for general discussion and 
program presentations. Attendance by 
the public will be limited to space 
available. 

In accordance with the provisions set 
forth in Sections 552b(c)(4) and 
552b(c)(6), Title 5, U.S. Code and Section 
10(d) of Public Law 92-463, the meeting 
of the Council will be closed to the 
public on May 19 from 9 a.m. to 
adjournment for the review, discussion 
and evaluation of individual grant 
applications. These applications and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Mrs. Dorothy Costinett, Committee 
Management Assistant, National 
Institute of Dental Research. National 
Institutes of Health, Building 31-C, 

Room 2C36, Bethesda, MD 20205, (phone 
301-496-6705) will furnish rosters of 
committee members, a summary of the 
meeting, and other information 
pertaining to the meeting. 

(Catalog of Federal Domestic Assistance 
Program Nos 13-840 thru 13-845, and 13-878, 
National Institutes of Health.) 


Dated: March 25.1980. 

Suzanne L. Fremeau, 

Committee Management Officer. National 
Institutes of Health. 

|FR Doc 00-9643 Filed 3-28-60; 8:45 am] 

BILLING CODE 4110-08-M 


National Heart, Lung, and Blood 
Institute; Arteriosclerosis, 
Hypertension, and Lipid Metabolism 
Advisory Committee; Notice of 
Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Arteriosclerosis, Hypertension, and 
Lipid Metabolism Advisory Committee, 
National Heart, Lung, and Blood 
Institute, May 5,1980, Conference Room 
9, 6th Floor, C-Wing, Building 31, 
National Institutes of Health, Bethesda, 
Maryland 20205. The entire meeting will 
be open to the public from 8:30 a.m. to 4 
p.m. on Monday, May 5, to evaluate 
program support in Arteriosclerosis, 
Hypertension, and Lipid Metabolism. 
Attendance by the public will be limited 
on a space available basis. 

Mr. York Onnen, Chief, Public 
Inquiries and Reports Branch, NHLBI, 
Room 4A-21, Building 31, National 
Institutes of Health, Bethesda, Maryland 
20205, Phone (301) 496^236, will provide 
summaries of the meeting and rosters of 
committee members. 

Dr. Gardner C. McMillan, Associate 
Director for Etiology of Arteriosclerosis 
and Hypertension Program, NHLBI, 
Room 4C-12, Federal Building, National 
Institutes of Health, Bethesda, Maryland 
20205, Phone (301) 496-1613, will furnish 
substantive program information. 

Dated: March 24,1980. 

Suzanne L. Fremeau, 

Committee Management Officer, National 
Institutes of Health. 

(FR Doc. 80-9841 Filed 3-28-60; 8:45 am] 

BILUNG COOE 4110-08-M 

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

Draft Environmental Assessment on 
Subsistence Hunting of Migratory 
Birds in Alaska and Canada 

agency: Fish and Wildlife Service, 
Interior. 

action: Notice of availability. 

summary: The Service announces 
availability for public comment of a 
draft environmental assessment of a 
proposal to seek amendments to 
migratory bird treaties with Canada, 
Mexico, and Japan that would make 
them consistent with the 1976 migratory 
bird treaty with the Soviet Union in 


regard to subsistence hunting. The 
amendments would provide a basis for 
legalizing and managing subsistence 
hunting of migratory birds in Alaska and 
Canada, consistent with the intent of 
Congress. 

The consequences of the proposed 
action, and alternatives of no action or 
elimination of most subsistence hunting 
of migratory birds, are described and 
discussed. Proper management of 
subsistence hunting is considered 
essential for the well being of migratory 
birds, especially waterfowl, and the 
residents of rural areas in Alaska and 
Canada who depend on migratory birds 
as a traditional and important source of 
food. 

DATES: Comments on this environmental 
assessment will be accepted until May 
12,1980. 

ADDRESSES: Send comments to: Alaska 
Area Director, U.S. Fish and Wildlife 
Service, 1011 East Tudor Road. 
Anchorage, Alaska 99503. 

The draft environmental assessment 
is available for inspection or copies may 
be obtained from: U.S. Fish and Wildlife 
Service, Office of Migratory Bird 
Management, 1717 H Street, NW (Room 
555), Department of the Interior, 
Washington, D.C. 20240, or Migratory 
Bird Program Coordinator, U.S. Fish and 
Wildlife Service, 1011 East Tudor Road, 
Anchorage, Alaska 99503. 

FOR FURTHER INFORMATION CONTACT: 
John P. Rogers, Chief, Office of 
Migratory Bird Management at (202) 
254-3207, or Wilbur N. Ladd, Jr., 
Migratory Bird Program Coordinator at 
(907) 276-3800. 

Dated: March 26,1980. 

Harold J. O'Connor. 

Acting Director, U.S. Fish and Wildlife 
Service. 

(FR Doc. 08-9634 Filed 3-28-60; 8:45 am] 

BILLING COOE 4310-55-M 


Geological Survey 

Annual Technical Report of the 
Research and Development Program 
for Outer Continental Shelf Oil and Gas 
Operations 

The annual technical report entitled 
Research and Development Program for 
Outer Continental Shelf Oil and Gas 
Operations-1979 is available without 
charge. Requests should be addressed to 
Mr. John B. Gregory, Branch of Marine 
Oil and Gas Operations, Conservation 
Division, MS 640, National Center, 
Reston, Virginia 22092, phone 703-860- 
7531. 

The report contains background 
information on the program and 
summarizes technical investigations on 
13 individual projects. These projects 
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include structural dynamics of offshore 
platforms, monitoring of structural 
fatigue, overpressured submarine 
sediments, data transmission, the 
application of fluidic controls to 
downhole data transmission and 
hydrogen sulfide gas detection, well- 
control experimentation, and effects of 
toxicity of drilling muds on corals. 
Hillary A. Oden. 

Acting Chief, Conservation Division. 

|FR Doc. 80-9668 Filed 8-28-40; 8:45 am] 

BILLING CODE 4310-31-H 


INTERSTATE COMMERCE 
COMMISSION 

Rail and Motor Carrier Finance 
Applications 

The following applications seek 
approval to consolidate, purchase, 
merge, lease operating rights and 
properties, or acquire control through 
ownership of stock, of rail carriers or 
motor carriers pursuant to Sections 
11343 (formerly Section 5(2)) or 11349 
(formerly Section 210a(b)) of the 
Interstate Commerce Act. 

An original and one copy of protests 
against the granting of the requested 
authority must be filed with the 
Commission within 30 days after the 
date of this Federal Register notice. 

Such protests shall comply with Special 
Rules 240(c) or 240(d) of the 
Commission's General Rules of Practice 
(49 CFR 1100.240) and shall include a 
concise statement of protestant's 
interest in the proceeding. A copy of the 
protest shall be served concurrently 
upon applicant’s representative, or 
applicant, if no representative is named. 

Each applicant states that approval of 
its application will not significantly 
affect the quality of the human 
environment nor involve a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975. 

MC-F-14157F. Authority sought by 
Metro Hauling. Inc. of 20848 77th 
Avenue South, Kent. WA 98031 for 
merger of the operating rights of Hayes 
Truck Lines. Inc., 20848 77th Avenue 
South, Kent, WA 98031. Representative: 
jack R. Davis, 1100 IBM Building, 

Seattle, WA 98101. Authority sought to 
be merged: General commodities (with 
exceptions) over irregular routes from 
Tacoma, WA to points in Pierce, King, 
Snohomish, Lewis, Thurston, Mason and 
Grays Harbor Counties. WA and 
between points within 3 miles of 
Tacoma including Tacoma. General 
commodities (with exceptions) over 
regular routes between Winlock, WA 
and Portland, OR. Articles which 
because of size or weight require the use 


of special equipment, building materials 
and chlorine between points in Pierce. 
King, Snohomish, Lewis, Thurston, 
Mason and Grays Harbor Counties, WA 
and between such counties on the one 
hand, and, on the other, points in OR. 
Insulating materials from plant site of 
U.S. Gypsum at Tacoma, WA to points 
in WA and specified counties in MT and 
ID. Cellulose fiber mats from the 
facilities of Reichold Chemicals, at and 
near Tacoma. WA, to points in WA, OR 
and ID. Applicant is authorized to 
operate as a common carrier in WA and 
OR. Application has been filed for 
temporary authority under Section 
11349. If a hearing is deemed necessary, 
the applicants request it be held at 
Seattle, WA. 

Note.—MC-is a directly related 

matter. 

MC-F-14211F, filed October 31,1979. 
Authority is sought by Lexington-Paris 
Motor Freight Lines, Inc., Highway 45, 
Post Office Box 49, Milan, TN, 38358, to 
purchase Thorne Truck Lines, Inc., 124 
E. Virginia, Memphis. TN, 38106. 
Applicant’s Representative: Warren A. 
Goff, Attorney at Law, 2008 Clark 
Tower, Memphis, TN, 38137. Lexington- 
Paris Motor Freight Lines, Inc. is a 
regular route common carrier, operating 
pursuant to Certificates of Registration 
issued in Docket No. MC-134768 and 
subs thereunder, authorizing the 
transportation of General Commodities, 
with the usual exceptions, over regular 
routes located in the western and 
middle Grand Divisions of Tennessee 
between Memphis and Nashville. TN, 
restricted against the transportation of 
shipments moving between those two 
named points. Tommy W. Ross of Milan, 
TN was authorized to control it, along 
with Milan Express, Inc. in Docket No. 
MC-F-10762. Milan Express holds 
authority in Docket No. MO-121649 to 
transport General Commodities, with 
the usual exceptions, between Memphis 
and Jackson, TN and points within a 35- 
mile radius of Jackson, TN. The carrier 
to be purchased, Thome Truck Lines, 
Inc., holds authority in Docket No. MO 
87951 and subs thereunder to transport 
property, over described regular routes, 
between Memphis and Savannah, TN. 
Application has been filed for temporary 
authority under Section 11349. (Hearing 
site: Washington, D.C.) 

[No. MC-F-14052] 

K.S.S. Transportation Corp.—Purchase 
(Portion)—LTL Perishables, Inc. and 
Dakota Express, Inc. 

Decided: January 14,1980. 

It is ordered: 

1. The purchase by K.S.S. 
Transportation Corp. of operating rights 


held by LTL Perishables, Inc., in 
Certificate No. MC-135874 (Sub-No. 65), 
and a portion of the operating rights 
held by Dakota Express, Inc., in 
Certificate No. MC-83217 (Sub-Nos. 41 
and 51) as set forth in Appendix A, and 
the acquisition of control of such 
operating rights by Beatrice Foods Co., 
through the purchase, is approved; 
provided, however, that the purchase of 
that portion of Certificate No. MC- 
135874 (Sub-No. 65) set forth in 
Appendix B may not be consummated 
until 30 days after public notice has 
been given in the Federal Register of the 
approval herein. If, after 30 days, no 
petitions for reconsideration of our 
decision herein insofar as it approves 
the sale of the rights specified in 
Appendix B have been filed, then that 
portion of the transaction may be 
consummated. However, the 
Commission may impose such terms, 
conditions, or limitations in the future as 
it may find necessary to insure that the 
dual holding by K.S.S. Transportation 
Corp. of the certificates it is authorized 
to acquire herein and the permits it 
presently holds, and the holding under 
common control by K.S.S. 
Transportation Corp., Haul-Away, Inc., 
Tropicana Transportation Corp., and 
Solar Rest, Inc., of their permits and by 
James J. Gallery, Inc., of its certificates 
shall conform to the requirements of 49 
U.S.C. 10930. 

Appendix A 

Operating rights in Certificates No. 
MC-83217 (Sub-Nos. 41 and 51) 
approved for purchase by this decision. 

No. MC-83217 (Sub No. 41) 

Meats, meat products and meat by¬ 
products, and articles distributed by 
meat packing houses, as described in 
Sections A and C of Appendix I to the 
report in Descriptions in Motor Carrier 
Certificates, 61 M.C.C. 209 and 766 
(except hides and commodities in bulk), 
from Esterville and Ottumwa, LA to 
points in CT, DE, IL, KS, ME, MD, MA, 
MN, MO, NE, NH, NJ, NY, PA, RI, SD, 
VT, VA. WV, and DC with no 
transportation from compensation on 
return except as otherwise authorized. 
Restriction: The operations herein are 
restricted to the transportation of 
shipments originating at the facilities of 
John Morrell & Company at Esterville, 
IA, and destined to points in the above- 
named States, and restricted to the 
transportation of shipments originating 
at the facilities of George A. Hormel A 
Co. at Ottumwa. IA, and destined to 
points in the above-named States. 
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No. MC-63217 (Sub-No. 51) 

Meats, meat products, and meat by¬ 
products, and articles distributed by 
meal packing houses, as described in 
Section A and C of Appendix I to the 
report in Descriptions in Motor Carrier 
Certificates, 61 M.C.C. 209 and 766 
(except hides and commodities in bulk), 
from the plantsites and storage facilities 
of George A. Hormel & Company at 
Fremont, NE to points in SD, CT, DE, 
ME. MD, MA, NH, NJ, NY, VT, WV, VA. 
RI, PA, and DC. with no transportation 
for compensation on return except as 
otherwise authorized. Restriction: The 
operations authorized herein are 
restricted to the transportation of traffic 
originating at the above-named origin 
points and destined to the above-named 
destination points. 

Appendix B 

Following is that portion of 
Certificates No. MG-135874 (Sub-No. 65) 
which may not be purchased until 
publication in the Federal Register has 
been effected, and petitions, if any, 
disposed of: 

Such commodities as are dealt in by 
retail and wholesale department and 
hardware stores (except commodities in 
bulk, foodstuffs, and flat glass). 

From points in IL, IN. KY, MI, MO, 
and WI, to Brookings, SD, with no 
transportation for compensation on 
return except as otherwise authorized. 
Agatha L. Mergenovich, 

Secretary. 

[FR Doc 80-9082 Filed 3-28-60:8:45 am] 

BILUNO CODE 7035-01-44 


Motor Carrier Temporary Authority 
Applications 

The following are notices of filing of 
applications for temporary authority 
under 49 U.S.C. § 10928 of the Interstate 
Commerce Act provided for under the 
provisions of 49 CFR 1131.3. These rules 
provide that an original and two (2) 
copies of protests to an application may 
be filed with the field official named in 
the Federal Register publication no later 
than the 15th calendar day after the date 
the notice of the filing of the application 
is published in the Federal Register. One 
copy of the protest must be served on 
the applicant, or its authorized 
representative, if any, and the protestant 
must certify that such service has been 
made. The protest must identify the 
operating authority upon which it is 
predicated, specifying the “MC” docket 
and “Sub” number and quoting the 
particular portion of authority upon 
which it relies. Also, the protestant shall 
specify the service it can and will 
provide and the amount and type of 


equipment it will make available for use 
in connection with the service 
contemplated by the TA application. 

The weight accorded a protest shall be 
governed by the completeness and 
pertinence of the protestant’s 
information. 

Except as otherwise specifically 
noted, each applicant states that there 
will be no significant effect on the 
quality of the human environment 
resulting from approval of its 
application. 

A copy of the application is on file, 
and can be examined at the Regional 
Office to which protests are to be 
transmitted. 

Note. —All applications seek authority to 
operate as a common carrier over irregular 
routes except as otherwise noted. 

Motor Carriers of Property 

(Notice No. F-13J 

The following applications were filed 
in Region 1. 

Send protests to: Complaint/Authority 
Center, ICC, 150 Causeway Street, Room 
501, Boston, MA 02114. 

MC 140312 (Sub-1-1TA), filed March 

17.1980. Applicant: SARGENT 
TRANSPORT. INC., Obi Road. RD No. 1. 
Portville, NY 14770. Representative: 
Raymond A. Richards. 35 Curtice Park, 
Webster, NY 14580. Contract carrier; 
irregular routes, Cookies, from the 
facilities of Farnsworth’s Cookies, Inc., 
in the Town of Cuba, NY to Jacksonville. 
FL, Portland, ME, Lansing, MI. 

Materials, supplies, and equipment used 
in the manufacture of cookies, in 
straight or mixed shipments, also, 
commodities otherwise exempt from 
Economic Regulation under Section 
10526(6)(c) (Formerly Section 203(b)(c)) 
of the Interstate Commerce Act, when 
transported in the same vehicle and at 
the same time with regulated 
commodities, from Decatur, IN, Pontiac, 
MI, Cincinnati, OH, and Old Forge, PA, 
to the facilities of Farnsworth’s Cookies, 
Inc., in the Town of Cuba, NY. 

MC 150315 (Sub-l-lTA), filed March 

18.1980. Applicant: SCOTT BROTHERS 
BUS SERVICE, INC., 233 Sands Street, 
Brooklyn, NY 11201. Representative: 
Larsh B. Mewhinney, Moore Berson 
Lifflander & Mewhinney, 55 Madison 
Avenue, New York. NY 10022. 
Passengers and their baggage , in charter 
operations; Beginning and ending at 
points in New York, NY and extending 
to points in DE, FL, GA, MD, NJ, NY, NC. 
PA, SC, VA and DC. Supporting 
shipper(s): There are 11 statements of 
shipper support attached to the 
application which may be examined at 
the ICC Regional Office in Boston, MA. 


MC 1117 (Sub-1-2TA), filed March 17. 
1980. Applicant: M.G.M. TRANSPORT 
CORP., 70 Maltese Drive, Totowa, NJ 
07512. Representative: Morton E. Kiel. 
Suite 1832, Two World Trade Center, 
New York, NY 10048. Wearing apparel. 
from the facilities of K-Mart Apparel 
Corp. in North Bergen, NJ to Greensboro, 
NC and Richmond, VA. Supporting 
shipper(s): K-Mart Apparel Corp., 7373 
Westside Avenue. North Bergen, NJ 
07047. 

MC 147717 (Sub-ll-TA), filed March 

18.1980. Applicant: S.M.D. 

INDUSTRIES. 46 Skiff St., Hamden, CT 
06517. Representative: Walter L. Weart, 
Registered Practitioner, 548 Anita St., 
Des Plaines, IL 60016. (A) Battery 
electrical storage assemblies, battery 
parts, chargers and batterys, 25 lbs or 
greater except commodities in bulk, 
between Kankakee and Bradley. IL and 
King of Prussia, PA and points in NJ. 

NY. CT. RI, MA, NH. VT and ME; 
Restricted: to shipments originating at or 
destined to the facilities of Gould, Inc., 
(B) Circuit Breakers and switches; 
except commodities in bulk; between 
Branford, CT and points in NY and PA; 
Restricted: to shipments originating at or 
destined to Echlin Mfg. Co., located at or 
near Branford, CT. Supporting 
shipper(s): Gould, Inc., 2050 Cabot Blvd.. 
West, Langhome, PA 19047. Echlin Mfg. 
Co., Echlin Road, Branford, CT 06510 

MC 94635 (Sub-l-lTA), filed March 

19.1980. Applicant: INTERSTATE 
SAND & GRAVEL TRANSPORTATION. 
INC., 717 Elmer Street, Vineland, NJ 
08360. Representative: Terrence D. 

Jones, 2033 K Street, N.W., Washington, 
DC 20006. Contract; irregular routes, 
transporting: glass cullet, from Nashua, 
NH and Danbury, CT to Salem. NJ, 
under a continuing contract or contracts 
with Anchor Hocking Corporation. 
Supporting shipper: Anchor Hocking 
Corporation, 109 North Broad Street, 
Lancaster. OH 43130. 

MC 143236 (Sub-1-4TA). filed March 

19,1980. Applicant: WHITE TIGER 
TRANSPORTATION CO.. INC., 40 
Hackensack Avenue, S. Kearny, NJ 
07032. Representative: Elizabeth E. 
Murphy. 40 Hackensack Avenue, S. 
Kearny, NJ 07032. Coffee, roasted in 
cans, large bags or pre-measured 
packets, green in bags, coffee, water 
soluble or extract, in jars, with or 
without coffee filters between New 
York, NY and St. Louis MO on the one 
hand, and, on the other points in CA, FL, 
GA. IL, IN. NC, OH. OR, TN and VA. 
Restricted to traffic originating at or 
destined to the facilities of Chock Full 
O’Nuts. Supporting shipper Chock Full 
O’Nuts, 425 Lexington Ave., NYC, NY 
10017. 
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MC 143236 (Sub-1-6), filed March 19. 
1980. Applicant: WHITE TIGER 
TRANSPORTATION CO., INC., 40 
Hackensack Avenue, S. Kearny, NJ 
07032. Representative: Elizabeth E. 
Murphy, 40 Hackensack Avenue, S. 
Kearny, NJ 07032. Electric motors from 
Carlstadt, NJ on the one hand, and, on 
the other points in AK, AZ, FL, GA, TN 
and VA. Restricted to shipments 
originating at or destined to the facilities 
of Brevel Motors, Div. of McGraw 
Edison. Supporting shipper: Brevel 
Motors, Broad & 16th Streets, Carlstadt, 
NJ07072. 

MC 134349 (Sub-1-1TA), filed March 

17.1980. Applicant: B.L.T. 
CORPORATION, 405 Third Avenue, 
Brooklyn, NY 11215. Representative: 
Eugene M. Malkin, Suite 1832, 2 World 
Trade Center, New York, NY 10048. 
Contract; irregular. Such commodities as 
are dealt in or used by discount 
department stores, and equipment, 
materials, and supplies used in the 
conduct of such business (except 
commodities in bulk and foodstuffs), 
between North Bergen, NJ, on the one 
hand, and, on the other, points in AL, FL, 
GA, LA, NC and SC. Supporting 
shipperfs): Diana Shops Inc., a division 
of Daylin, 7801 Tonnelle Avenue, North 
Bergen, NJ 07047. 

MC 116859 (Sub-1-1TA), filed March 

18.1980. Applicant: CLARK TRANSFER, 
INC.. P.O. Box 190, Burlington, NJ 08016. 
Representative: David A. Sutherlund, 
Esq.. Fulbright & Jaworski, 1150 
Connecticut Ave., NW., Suite 400, 
Washington, DC 20036. Paperback 
Books from Dresden, TN, to Patterson, 

NJ. New York, NY, Philadelphia, PA, 
and Washington, DC, for 180 days. 
Supporting shipper. Mr. Andrew 
Orlando, Berkley-Jove Publications 
Group. 200 Madison Avenue, New York, 
NY 10016. 

MC 117676 (Sub-l-lTA), filed March 

18.1980. Applicant: HERMS TRUCKING, 
INC., 620 Pear Street, Trenton, NJ 08648. 
Representative: Alan Kahn. Esquire, 

1430 Land Title Building, Philadelphia, 

PA 19110. Chemicals, chemical 
products, minerals, acids and plastic 
products, except in bulk, between points 
in the United States, east of the western 
boundaries of ND, SD. NE, KS. OK and 

1X. Restriction: The service authorized 
is restricted to transportation of traffic 
originating at or destined to the facilities 
of H. M. Royal, Inc. Supporting shipper 
11. M. Royal, Inc., 689 Pennington 
Avenue, Trenton, NJ 08610. 

MC 115180 (Sub-l-lTA), filed March 

11.1980. Applicant: ONLEY 
REFRIGERATED TRANSPORTATION, 
INC., 265 West 14th Street, New York, 

^ 10011. Representative: George, A. 


Olsen, P.O. Box 357, Gladstone, NJ 
07934. Foodstuffs , from points in the 
New York, NY Commercial Zone and 
Shiremanstown, PA, To Hopkins, 
Minneapolis, and Albert Lea, MN; 
Urbandale, Des Moines, and Chariton, 
IA; Chicago, IL; and Milwaukee, WI. 
Supporting shipper: Glidden-Durkee, 

Div. SCM Corp., 269-37th St., Brooklyn. 
NY 11232. 

MC 150280 (Sub-1-2TA), filed March 

18.1980. Applicant: BILL-ED, INC., d.b.a. 
GLASSMAN TRUCKING CORP., 110 
North King Street, Gloucester City, New 
Jersey 08030. Representative: Andrew D. 
Lipman, Suite 200,1776 F Street, N.W., 
Washington, D.C. 20006. Contract; 
irregular: General commodities (except 
furniture and commodities in bulk, in 
tank vehicles), between the facilities of 
Liss Brothers, Philadelphia, PA and 
points in the United States in and east of 
MN. 1A, MO, AR and TX. Supporting 
shipper: Liss Brothers, Inc., 1035 North 
Delaware Avenue, Philadelphia, PA. 

MC 150281 (Sub-1-5TA), filed March 

17.1980. Applicant: BANGOR PUNTA 
TRANSPORTATION. INC., One 
Greenwich Plaza, Greenwich, 
Connecticut 06830. Representative: 
Chandler L. van Orman, 1729 H Street, 
N.W., Washington, D.C. 20006. Contract 
carrier, irregular routes: Boats, boat 
parts, supplies, equipment and materials 
used in the manufacturing of boats and 
boat parts, between Fall River, MA and 
Costa Mesa, CA; Boats, and boat parts, 
from Fall River, MA and Costa Mesa, 

CA to points in the U.S. including AK 
(but excluding HI); Materials, supplies 
and equipment used in the 
manufacturing, transportation or 
distribution of boats or boat parts, from 
points in the U.S. including AK (but 
excluding HI) to Fall River, MA, and 
Costa Mesa. CA; Boats, and boat parts, 
between points in the U.S. restricted to 
the transportation of shipments 
originating at, or destined to a Bangor 
Punta Corporation facility or dealer, 
Restrictions: Said operations are limited 
to transportation service to be 
performed under a continuing contract, 
or contracts, with Bangor Punta Marine, 
division of Bangor Punta Corporation. 
Supporting shipper: Bangor Punta 
Marine. Fall River, MA. 

MC 144888 (Sub-l-lTA), filed March 

17,1980. Applicant: BIL-RIC 
TRANSPORT SYSTEMS. INC., 92 East 
Main Street, Somerville, New Jersey 
08876. Representative: Joseph F. Hoary, 
121 South Main Street, Taylor, 
Pennsylvania 18517. Bicarbonate of 
Soda, Washing Compounds, Cleaning 
Compounds and Scouring Compounds 
from Charlotte. NC to SC, AL, GA, TN 
and FL Supporting shipper: Church & 


Dwight Co., Inc., P.O. Box 369, 
Piscataway, New Jersey 08854. 

MC 146589 (Sub-l-lTA). filed March 

18.1980. Applicant: REGIONAL 
TRANSPORTATION COMPANY, INC., 
600 Secaucus Road, Secaucus, New 
Jersey 07094. Representative: Herbert S. 
Zischkau, III, Arsham & Keenan, 277 
Park Avenue, New York, New York 
10017, (212) 759-1000. Contract carrier, 
irregular routes: merchandise, 
equipment and supplies sold, used or 
distributed by a manufacturer of 
cosmetics between Newark, DE and 
Hoboken, NJ and Philadelphia, PA; from 
Newark, DE to Edison, NJ and Landover, 
MD; from Millville, NJ and Baltimore, 

MD to Suffem, NY and Hoboken, NJ; 
from Hoboken, NJ to Suffem, NY; from 
Suffem, NY. Rye, NY and West Nyack, 
NY to Newark, DE, for the account of 
Avon Products, Inc. Supporting shipper: 
Avon Products, Inc., 9 West 57th Street, 
New York, New York 10019. 

MC 71593 (Sub-1-4), filed March 17, 
1980. Applicant: FORWARDERS 
TRANSPORT, INC., 1608 E. Second 
Street, Scotch Plains, NJ 07076. 
Representative: David W. Swenson, 

1608 E. Second Street, Scotch Plains, NJ 
07076. Such commodities as are dealt in 
or used in retail stores, from the 
facilities of U.S. Packing & Shipping at 
Jersey City, NJ to Cheyenne, WY and 
point in CO. Supporting shipper: Modern 
Merchandising, Inc., 5101 Shady Oak 
Road, Minnetonka, MN 55343. 

MC 71593 (Sub-1-6), filed March 17, 
1980. Applicant: FORWARDERS 
TRANSPORT, INC., 1608 E. Second 
Street, Scotch Plains, NJ 07076. 
Representative: David W. Swenson, 

1608 E. Second Street, Scotch Plains. NJ 
07076. Foodstuffs from Battle Creek, MI; 
Lancaster and Sharonville, OH to 
Denver, CO and Oklahoma City, OK. 
Supporting shipper: Ralston Purina 
Company, Checkerboard Square, St. 
Louis, MO 63188. 

MC 150295 (Sub-l-lTA), filed March 

12.1980. Applicant: KENNETH AND 
MICHAEL DAVIS d.b.a. K & M DIESEL 
SERVICE, 10-12 East Maple Avenue, 
Cedarville, NJ 08311. Representative: 
Robert B. Pepper, 168 Woodbridge 
Avenue, Highland Park, NJ 08904. 
Contract carrier, irregular routes: 
automotive parts (1) Between Louden, 
TN, Detroit, MI and Skokie, IL, on the 
one hand, and. on the other, New York, 
NY, Philadelphia, PA, and Vineland, NJ, 
and (2) Between Cleveland, OH, on the 
one hand, and, on the other, Louden, TN 
under a continuing contract with Jobbers 
Warehouse. Supporting shipper: Jobbers 
Warehouse, a Subsidiary of North 
American Diesel, Inc., 1601 Fairmont 
Avenue, Philadelphia. PA 19130. 
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MC 150034 (Sub-l-lTA). filed 
February 7,1980. Applicant: MAINE 
LINE TRANSPORT, INC., 184 Read 
Street, Portland, Maine 04112. 
Representative: John C. Lightbody, Esq., 
Murray, Plumb & Murray, 30 Exchange 
Street, Portland, ME 04101. Paper in 
truckload quantities from Jay, ME to 
Portland, ME. Supporting shipper: 
International Paper Company, 220 E. 
42nd Street, New York City, NY 10017. 

MC 78687 (Sub-l-lTA), Filed February 

6,1980. Applicant: LOTT MOTOR 
LINES, INC., 51 West Cayuga Street, 

P.O. Box 751, Moravia, NY 13118. 
Representative: E. Stephen Heisley, 805 
McLachlen Bank Building, 666 Eleventh 
Street. NW, Washington, D.C. 20001. 
Aluminum and aluminum products, from 
the facilities of Kaiser Aluminum & 
Chemical Corporation at or near 
Ravenswood, WV to points in the 
United States in and east of MN, IA, 

MO, AR, and TX. Supporting shipper: 
Kaiser Aluminum & Chemical 
Corporation, P.O. Box 98. Ravenswood, 
WV 26164. 

MC 150030 (Sub-l-lTA), filed 
February 7,1980. Applicant: NICHOLAS 
POLSELLI, d.b.a. TEMPERATURE 
CONTROL TRANSPORT, 74 South 
Street, Troy, NH 03465. Representative: 
Robert G. Parks. 20 Walnut Street, Suite 
101, Wellesley Hills, MA 02181. Contract 
carrier: irregular routes: (1) Meats, 
smoked, and (2) Cured meats, in 
containers, in vehicles equipped with 
mechanical refrigeration, from the 
facilities of Colonial Provision Co., Inc., 
at Boston, MA to points in FL, for 180 
days. Supporting shipper: Colonial 
Provision Co., Inc., 1100 Massachusetts 
Avenue, Boston, MA 02125. 

The following applications were Filed 
in Region 2. Send protests to: ICC, 
Federal Reserve Bank Bldg., 101 N. 7th 
St.. Room 620, Philadelphia, PA 19106. 

MC 124155 (Sub-2-1), Filed March 19. 
1980. Applicant: ROBERT N. TOOMEY, 
1516 S. George St.. York, PA 17403. 
Representative: Dixie C. Newhouse, 

1329 Pennsylvania Ave., P.O. box 1417, 
Hagerstown, MD 21740. Contract; 
irregular: (1) Agricultural chemicals, 
fertilizers, fungicides, insecticides and 
adhesives (except in bulk) from 
Hanover, PA, including its commercial 
zone, to points in MN. ID, MO, AR. LA, 
SD, NE. KS, OK. TX, MT, WY, CO, NM, 
UT (2) Fertilizers and fungicides from 
Hanover, PA, including its commercial 
zone, to points in ID, ND, CA, WA. NV, 
OR, and AZ. for 180 days. An underlying 
ETA seeks 90 days authority. Supporting 
shipper: Miller Chemical & Fertilizer 
Corp., P.O. Box 333, Hanover, PA 17331. 

MC 150179 (Sub-2-1), filed March 14. 
1980. Applicant: LOGISTICS. INC., 6242 


Executive Blvd., P.O. Box 638, Dayton, 
OH 45402. Representative: Robert W. 
Gardier, Jr., 100 E. Broad St., Columbus, 
OH 43215. Contract; irregular: General 
commodities (usual exceptions) 
restricted to traffic having a prior or 
subsequent movement by air between 
Indianapolis, IN. on the one hand, and, 
on the other, Cincinnati, Columbus, and 
Dayton. OH; Lexington and Louisville, 
KY; and Terre Haute, IN. for 180 days. 
An underlying ETA seeks 90 days 
authority. Supporting shipper: Profit-by- 
Air, Inc., 2814 New Spring Rd., Suite 330, 
Atlanta, GA 30339. 

MC 107403 (Sub-2-12), filed March 14, 
1980. Applicant: MATLACK, INC., 10 W. 
Baltimore Ave., Lansdowne, PA 19050. 
Representative: Martin C. Hynes, Jr. 
(same address as applicant). Benzene, in 
bulk, in tank vehicles, from Laredo, TX 
to Pasadena, TX for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper: George A. Abood 
Co., Inc., 500 Fifth Ave., New York, NY 
10036. 

MC 107403 (Sub-2-13TA), filed March 

17,1980. Applicant: MATLACK, INC., 10 
W. Baltimore Ave., Lansdowne, PA 
19050. Representative: Martin C. Hynes, 
Jr. (same address as applicant). Sodium 
aluminum silicate, dry, in bulk, in tank 
vehicles, from Mobile, AL to 
Jeffersonville, IN for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper: Colgate Palmolive 
Company, State and Woemer Sts., 
Jeffersonville, IN 47130. 

MC 52861 (Sub-2-2TA), Filed March 

17.1980. Applicant: WILLS TRUCKING. 
INC., 3185 Columbia Rd., Richfield, OH 
44286. Representative: John Wilson 
(same address as applicant). Coke, in 
bulk, in containers on flatbed-type 
trailers, from the facilities of Koppers 
Co.. Inc., at or near Erie, PA. to Dunkirk, 
Olean, and Buffalo, NY, for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper. Koppers Company, 
Inc., 850 Koppers Building, Pittsburgh, 

PA 15219. 

MC 142823 (Sub-2-1), Filed March 19. 
1980. Applicant: R. H. CROSBY, JR. 
d.b.a. CROSBY TRUCKING SERVICE, 
P.O. Box 25, Staunton. VA 24401. 
Representative: Richard J. Lee, Suite 
1222, 700 E. Main St., Richmond, VA 
23219. Iron and steel articles between 
Harrisonburg and Winchester, VA on 
the one hand, and, on the other, points 
in AL, GA, IN, KY, LA, MS, SC, and TN 
for 180 days. Supporting shipper: Cives 
Steel Co., P.O. Box 2778, Winchester, 

VA 22601. 

MC 146890 (Sub-2-3TA), Filed March 

19.1980. Applicant: C & E TRANSPORT, 
INC. d.b.a. C. E. ZUMSTEIN CO., P.O. 
Box 27, Lewisburg, OH 45338. 


Representative: E. Stephen Heisley, 
Suite 805, 666 Eleventh St., NW., 
Washington, DC 20001. Facing brick, 
adhesives, sealers, and floor tile, from 
the facilities of VMC Corporation at or 
near Fort Wayne, IN, to points in and 
east of ND, SD, NE. KS. OK, and TX. An 
underlying ETA seeks 90 days authority. 
Supporting shipper: VMC Corporation. 
13929 Northeast 190th St., Woodinville. 
WA 98072. 

MC 139584 (Sub-2-lTA), filed March 

19,1980. Applicant: John Busch, Box 211, 
Conyngham. PA 18219. Representative: 
Joseph F. Hoary, 121 South Main St., 
Taylor, PA 18517. Automobile parts 
between Hazleton, PA, on the one hand, 
and, on the other, Chicago, IL, Syracuse, 
NY, Hudson and Detroit, MI, Linden & 
Metuchen, NJ, for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper: Arwood 
Corporation, Cast-O-Matic Division, 
Jaycee Drive. Valmont Industrial Park. 
Hazleton, PA 18201. 

MC 112304 (Sub-2-13TA), Filed March 

19.1980. Applicant: ACE DORAN 
HAULING & RIGGING CO.. 1601 Blue 
Rock St., Cincinnati, OH 45223. 
Representative: John G. Banner (same 
address as applicant). Injected molded 
plastic products, plated or unplated, and 
metal products, from the facilities of 
Norris Industries, at Nicholasville, KY. 
to the facilities of Norris Industries, at or 
near Duffield, VA, Spencer, WV, 
Ypsilanti, MI, and Pineola, NC for 180 
days. An underlying ETA seeks 90 days 
authority. Supporting shipper(s): Norris 
Industries, John C. Watts Dr., 
Nicholasville, KY 40356. 

MC 144513 (Sub-2-2TA), Filed March 

17.1980. Applicant: CONDOR 
CONTRACT CARRIERS, INC., 656 
Wooster St., Lodi, OH 44254. 
Representative: Bradford E. Kistler, P.O. 
Box 82028, Lincoln, NE 68501. Carpet, 
from the facilities of Bentley Carpet 
Mills at City of Industry, CA, to Houston 
and Dallas. TX; St. Louis, MO; Chicago, 
IL; Minneapolis. MN; Detroit, MI; 
Baltimore, MD; Philadelphia, PA; 

Boston, MA; Atlanta, GA; Miami, FL; 
and their respective commercial zones 
and points in CT and NY, for 180 days. 
An underlying ETA seeks 90 days 
authority. Supporting shipper: Bentley 
Carpet Mills, P.O. Box 2402. City of 
Industry, CA 91746. 

MC 2605 (Sub-2-2), Filed March 18, 
1980. Applicant: COMMERCIAL 
TRANSPORTATION. INC., 2300 E. 
Adams Ave., Philadelphia, PA 19124. 
Representative: Anthony N. Coppola, Jr. 
(same address as applicant). Petroleum 
and petroleum products, except in buik 
from Philadelphia and Marcus Hook, PA 
to points in the state of IN for 180 days. 
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Applicant intends to tack authority 
herein with authority held under MC 
2605. An underlying ETA seeks 90 days 
authority. Supporting shipper: Sunmark 
Industries, Div. of Sun Oil Co. of PA, 

1845 Walnut St., Philadelphia, PA. 

MC 142359 (Sub-2-1), filed March 20, 
1980. Applicant: PORT EAST 
TRANSFER, INC., 1404 S. Clinton St.. 
Baltimore, MD 21224. Representative: 

Ray P. Turchi (same address as 
applicant). General commodities (except 
Classes A and B explosives, 
commodities in bulk, household goods, 
as defined by the Commission, and 
commodities, which because of size or 
weight require special equipment), in 
containers or trailers, and empty 
containers or trailers, and container 
chassis, between the Ports and 
commercial zones of New York, NY; 
Philadelphia, PA; Baltimore, MD; 

Norfolk, VA; Wilmington, NC; 

Charleston, SC; Savannah, GA; and 
Jacksonville, FL, restricted to traffic 
having an immediately prior or 
subsequent movement by rail or water, 
for 180 days. An underlying ETA seeks 
90 days authority. Supporting shippers: 
Barber Steamship Lines, Inc., 1522 
World Trade Ctr., Baltimore, MD 21202; 
Trans-Freight Lines, Inc., 205 Dunmar 
Bldg. North, DMT, Baltimore, MD 21222; 
United States Lines, Inc., P.O. Box 2887, 
Savannah, GA 31402. 

MC 150339 (Sub-2-1), filed March 19, 
1980. Applicant: PIONEER 
TRANSPORTATION SYSTEMS, INC., 

151 Easton Blvd., Preston, MD 21655. 
Representative: Thomas M. Auchincloss, 
Jr.. 918-16th St., N.W., Washington. D.C. 
20006. Contract; irregular; (1) such 
merchandise as is dealt in by 
wholesale, retail and chain hardware 
stores ; and (2) materials, equipment and 
supplies used in the manufacture of 
commodities in (1) above between 
points in the U.S. (except AK and HI) 
under continuing coontract(s) with Black 
& Decker (U.S.) Inc. of Towson, MD, for 
180 days. An underlying ETA seeks 90 
days operating authority. Supporting 
shipper. Black & Decker (U.S.) Inc., 701 
E. Joppa Rd.. Towson, MD, 21204. 

The following applications were filed 
in Region 4. Send protests to: ICC, 

Dirksen Bldg., 219 S. Dearborn St., Room 
1386 , Chicago, IL 60604. 

MC 134477 (Sub-4-6TA), filed 
February 14,1980. Applicant: 

SCMANNO TRANSPORTATION, INC., 

5 West Mendota Road. West St. Paul. 

MN 55118. Representative: Thomas D. 
Fischbach, P.O. Box 43496. St. Paul. MN 
55164. Meat, meat products and meat 
by-products, and articles distributed by 
meat packinghouses as described in 
Sections A and C of Appendix I to the 


report in Descriptions in Motor Carrier 
Certificates, 61 M.C.C. 209 and 766 
(except hides and commodities in bulk), 
from the facilities of Landy Packing 
Company, Inc., at or near St. Cooud, MN 
to points in AL, AR, CT, DE, FL, GA, IL, 
IN, IA, KS, KY, LA, ME, MD, MA, MI. 
MS. MO. NE, NH, NJ, NC. ND,OH, OK, 
PA, RI, SC, SD, TN. TX, VT, VA, WV, 
WI, and DC. Supporting shipper Landy 
Packing Company, 3rd Avenue South, St. 
Cloud, MN 56301. 

MC 118776 (Sub-4-lTA), filed 
February 12,1980. Applicant: GULLY 
TRANSPORTATION. INC., 3820 
Wisman Lane, Quincy, IL 62301. 
Representative: Herman W. Huber, 101 
East High Street, Jefferson City, MO 
65101. Paper bags from the facilities of 
the St. Regis Paper Co., Quincy, IL to 
Mentone, IN, Rushville, IN, Montgomery 
City, MO and Janesville, WI, for 180 
days. Supporting shipper: St. Regis 
Paper Co., 1701 Locust Street, Quicny, IL 
62301. 

MC 134665 (Sub-4-3TA), filed 
February 12,1980. Applicant: ATKINS 
TRUCKING CO., P.O. Box 4, Tea, South 
Dakota 57064. Representative: Claude 
Stewart, 5301 North Cliff Avenue, P.O. 
Box 480, Sioux Falls, South Dakota 
57101. Animal and poultry feed 
ingredients from the plant sites of 
International Maneral and Chemical 
Company, at or near Carlsbad, New 
Mexico; to Sioux Falls, and Huron, 

South Dakota. Supporting shipper: Zip 
Feed Mills, 304 East Eighth Street, Sioux 
Falls, South Dakota 57102. 

MC 148751 (Sub-4-lTA), filed 
February 8,1980. Applicant: LINCOLN 
FREIGHT LINES, INC., P.O. Box 427, 
Lapel, IN 46051. Representative: Norman 
R. Garvin, Scopelitis & Garvin, 1301 
Merchants Plaza, Indianapolis, IN 46204. 

(1) Pulp board and fibre board rolls, and 

(2) Materials, equipment and supplies 
(except commodities in bulk), Between 
Conalco, TN, on the one hand, and, on 
the other, points in IL, IN, KY, MO, OH, 
and WI. supporting shipper: Inland 
Container Corporation, 151 North 
Delaware. Indianapolis, IN. 

MC 150091 (Sub-4-lTA), filed 
February 14,1980. Applicant: 

PRESCOTT FERTILIZER CORP., 250 
South 2d Street. Prescott, WI 54021. 
Representative: Stanley C. Olsen, Jr., 
Gustafson & Adams, P.A., 7400 Metro 
Boulevard. Suite 411, Edina, MN 55435. 
Contract: Irregular: (1) Feed, 
ingregients, and fertilizer, and (2) 
materials, equipment and supplies used 
in the manufacture and distribution of 
the commodities named in (1) above 
(except size and weight commodities) 
between points in Pierce County. WI on 
the one hand, and. on the other, points 


in IA and MN, restricted to traffic 
originating at or destined to the facilities 
of Prescott Fertilizer Corp. and/or Deiss 
and Nugent Feed Corporation, and 
further restricted to traffic moving under 
continuing contract or contracts with 
Prescott Fertilizer Corp., Deiss and 
Nugent Feed Corporation, and Allied 
Chemical Corporation. Supporting 
shippers: Prescott Fertilizer Corp., 250 
South 2d Street, Prescott, WI 54021, and 
Deiss and Nugent Feed Corporation, 

East Ellsworth, WI 54010. 

The following applications were filed 
in Region 5. 

Send protests to: Consumer 
Assistance Center. Interstate Commerce 
Commission, 411 West 7th Street, Suite 
600, Fort Worth, TX 76102. 

MC 531 (Sub-5-4TA), filed March 12. 
1980. Applicant: YOUNGER 
BROTHERS, INC., 4904 Griggs Road 
(P.O. Box 14048), Houston, TX 77021. 
Representative: Wray E. Hughes (same 
address as applicant). 
Silicontetrachloride, SiCh. in bulk, in 
tank vehicles, From the facilities of 
Great Western Silicon at Chandler, AZ, 
to the facilities of Van De Mark 
Chemical Co., Inc., at Lockport, NY. 
Supporting shipper: Great Western 
Silicon Corporation, 11515 E. Riggs 
Road, Chandler, AZ 85224. 

MC 2229 (Sub-5-lTA), filed March 14, 
1980. Applicant: RED BALL MOTOR 
FREIGHT, INC., 3177 Irving Boulevard, 
Dallas, TX 75247. Representative: Jackie 
Hill (same address as applicant). 

Wallboard tape, from the facilities of 
Sutco, Inc. at Hot Springs, AR to points 
in the United States (except AK, AR and 
HI). Supporting shipper: Sutco Inc., Rt. 2, 
Hot Springs, AR 71901. 

MC 2392 (Sub-5-lTA), filed March 14, 
1980. Applicant: WHEELER 
TRANSPORT SERVICE, INC., 7722 F 
Street, P.O. Box 14248 West Omaha 
Station. Omaha, Nebr. Representative: 
Keith D. Wheeler, Wheeler Transport 
Service, Inc. 7722 F Street, P.O. Box 
14248 West Omaha Station, Omaha, 
Nebr. 68124. Edible Soybean Oil, in 
Bulk, and in Tank Vehicles, From 
Manning, Iowa to the States of Illinois, 
Nebraska, Missouri and Minnesota. 
Supporting shipper AGRI Industries, Box 
187, Manning. Iowa, 51455. 

MC 5227 (Sub-5-2TA), filed March 10. 
1980. Applicant: ECKLEY TRUCKING, 
INC., P.O. Box 201, Mead. NE 68041. 
Representative: A. J. Swanson, 
Quaintance & Swanson, P.O. Box 1103, 
226 North Phillips Avenue, Sioux Falls, 
SD 57101. Beverages, from points in the 
commercial zones of Chicago, IL; 
Ottumwa, LA; and Omaha, NE, to points 
in WI, MN, ND, and SD. Supporting 
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shipper: King Cola North Central, Inc., 
138 North Avenue, Heartland, WI 53029. 

M29910C (Sub-5-llTA), filed March 

17.1980. Applicant: ARKANSAS-BEST 
FREIGHT SYSTEM. INC., 301 South 
Eleventh Street, Fort Smith, AR 72901. 
Representative: Joseph K. Reber 
(address same as above). Common; 
Regular, General commodities (except 
those of unusual value, Classes A and B 
explosives, household goods as defined 
by the Commission, commodities in 
bulk, and those requiring special 
equipment), serving the facilities of 
Estes Industries, Inc. at or near Penrose, 
CO, as an off-route point in connection 
with the regular route authority between 
Denver and Pueblo, CO. Supporting 
shipper: Estes Industries, Inc. Penrose, 
CO 81240. 

MC 29910 (Sub-5-12TA), filed March 

18.1980. Applicant: ARKANSAS-BEST 
FREIGHT SYSTEM, INC., 301 South 
Eleventh Street. Fort Smith, AR 72901. 
Representative: Joseph K. Reber 
(address same as above). Common; 
Regular General commodities (except 
those of unusual value, Classes A and B 
explosives, household goods as defined 
by the Commission, commodities in 
bulk, and those requiring special 
equipment), serving the facilities of Nu- 
Cushion Products, at or near Keene, TX, 
as an off route point in connection with 
applicants regular route authority 
between Fort Worth and Dallas, TX. 
Supporting shipper: Nu-Cushion 
Products, 407 College Drive, Keene, TX 
76059. 

MC 41116 (Sub-5~4TA), filed March 

19.1980. Applicant: FOLEMAN TRUCK 
LINE, INC., P.O. Box 1504, Crowley. LA 
70526. Representative: Byron Fogleman, 
P.O. Box 1504, Crowley, LA 70526. 
Contract; Irregular, (1) Paper and paper 
products (except in bulk); (2) Materials 
and supplies used in the manufacture, 
distribution or sale of (1) [except in 
bulk), between Bastrop, Louisiana on 
the one hand and on the other points in 
Texas. Supporting shipper International 
Paper Co., 220 East 42nd Street, New 
York, N.Y. 10017 

MC 48221 (Sub-5-lTA), filed March 

17.1980. Applicant: W. N. MOREHOUSE 
TRUCK LINE, INC., 4010 Dahlman Ave., 
Omaha, NE 68107. Representative: 
Donald L. Stem. Stem & Becker. P.C., 
Suite 610, 7171 Mercy Road, Omaha, NE 
68106. Such merchandise as is dealt in 
by wholesale, retail, or chain grocery 
and food business houses (except 
commodities in bulk), from points in IA, 
KS. MN, MO. NE, OK and TX. to 
Denver, CO, Phoenix, AZ, and Seattle, 
WA, restricted to traffic moving to or 
from facilities of Cudahy Foods 
Company. Supporting shipper 


Hutchison Brokerage Co., 6344 N. 86 St., 
Scottsdale. AZ 85253. 

MC 87511 (Sub-5-lTA), filed March 

18.1980. Applicant: SAIA MOTOR 
FREIGHT LINE, INC., P.O. Box 10157, 
Station One, Houma, Louisiana 70360. 
Representative: John A. Crawford, 17th 
Floor Deposit Guaranty Plaza. P.O. Box 
22567, Jackson. Mississippi 39205. 
Common; regular. General commodities, 
except those of unusual value. Classes 
A and B explosives, household goods as 
defined by the Commission, 
commodities in bulk and those requiring 
special equipment, between the 
intersection of LA Hwy 1 and U.S. Hwy 
190 at or near Erwinville, LA and 
Alexandria, LA: from the intersection of 
LA Hwy 1 and U.S. Hwy 190 at or near 
Erwinville, LA, then over LA Hwy 1 to 
Alexandria and return over the same 
route, serving all intermediate points 
and serving points in St. Landry, Pointe 
Coupee and Avoyelles Parishes as off- 
route points in connection with carrier’s 
authorized regular-route operations. 

Note.—Applicant intends to tack or join 
this authority with its authority in MC 87511, 
to interline at Alexandria, Baton Rouge. New 
Orleans, Shreveport and Lake Charles, LA 
and Houston and Dallas. TX and to serve 
commercial zones of the points involved. 
There are 67 supporting shippers to this 
application. 

MC 88368 (Sub-5-lTA), filed March 

11.1980. Applicant: CARTWRIGHT 
VAN LINES, INC., 11901 Cartwright 
Avenue, Grandview, Missouri 64030. 
Representative: C. Max Stewart (same 
address as applicant). Recreational 
park, restaurant, playground and show 
furniture, fixtures and equipment, 
materials and supplies used with the 
foregoing commodities, from the 
facilities of Miracle Recreation 
Equipment Company at or near Grinnell 
(Poweshiek County), IA to points in KY 
and OR. Supporting shipper: Miracle 
Recreation Equipment Company. P.O. 
Box 275, Grinnell, IA 50112. 

MC 95084 (Sub-5 1TA), filed March 

10.1980. Applicant: HOVE TRUCK 
LINE, Stanhope, IA 50246. 
Representative: Kenneth F. Dudley. P.O. 
Box 279, Ottumwa. IA 52501. (1) Water 
Treatment and Purification Equipment, 
(2) Materials, Equipment and Supplies 
used in the manufacture, processing, 
sale, distribution and operation of water 
treatment and purification equipment, 

(1) From Ames, LA to points in the 
United States (except AK and HI), (2) 
Between points in the United States 
(except AK and HI), when moving for 
the account of General Filter Company. 
Supporting shipper: General Filter 
Company, R.R. #1—Arrasmith Trail, 
Ames, IA 50010. 


MC 109365 (Sub-5-lTA), filed March 

12.1980. Applicant: A & P TRUCK LINE, 
INC., Highway 71 N., P.O. Box 15, 
Ashdown, AR 71822. Representative: 
Louis Tarlowski. 401 Union Life 
Building, Little Rock, AR 72201. Wooden 
pallets, from plant site of International 
Paper Company at Gurdon, AR to AL 
(on and west of 1-65), IL. (on and south 
of US 36). KS, LA, MO. MS, OK, TN, 
(Covington, Jackson and Memphis only), 
and TX. Supporting shipper: 
International Paper Company, P.O. Box 
160707, Mobile, AL 36616. 

MC 111231 (Sub-5-3TA), filed March 

17.1980. Applicant: JONES TRUCK 
LINES, INC., 610 E. Emma Avenue, 
Springdale, AR 72764. Representative: 
John C. Everett, 140 E. Buchanan, P.O. 
Box A, Prairie Grove, AR 72753. 
Furniture parts and materials, 
equipment, and supplies utilized in the 
manufacture, transportation, and 
installation thereof, between Carthage 
and Aurora, MO, on the one hand, to, on 
the other, all points and places in OK, 
LA, and TX. Supporting shipper: Leggett 
and Platt, Incorporated, P.O. Box 757, 
Carthage, MO 64836. 

MC 113908 (Sub-5-5TA), filed March 

3.1980. Applicant: ERICKSON 
TRANSPORT CORP., P.O. Box 10068 
G.S., 2255 N. Packer Road, Springfield, 
MO 65804. Representative: Jim G. 
Erickson. Assistant Traffic Manager, 
P.O. Box 10068 G.S., Springfield, MO 
65804. Refined, hydrogenated, 
deodorized soybean oil and various 
blends thereof, in bulk, from Stuttgart. 
AR and the commercial zone thereof to 
Opelousas, LA and Carrollton, TX and 
their commercial zone thereof. 
Supporting shipper: Riceland Foods, Inc., 
P.O. Box 927, Stuttgart, AR 72160. 

MC 114273 (Sub-5-5TA), filed March 

3.1980. Appliant: CRST, INC., P.O. Box 
68, Cedar Rapids, IA 52406. 
Representative: Kenneth L. Core, 
Commerce Attorney, P.O. Box 68, Cedar 
Rapids, LA 52406. General commodities 
(except in bulk or in tank vehicles), from 
points in the states of PA and NY to 
Morton, Waukegan, Decatur, and 
DuQuin, IL; Cape Girardeau. Troy, and 
St. Louis, MO (including points in the 
commercial zones of the above- 
mentioned cities). Supporting shipper: 
Northeastern Pennsylvania Shipper 
Cooperative Assoc. Inc. (NEPSCA), 
Nelson Building, West 8th Street, W. 
Wyoming, PA 18644. 

MC 115331 (Sub-5-3TA), filed March 

17.1980. Applicant: TRUCK 
TRANSPORT. INC.. 11040 Manchester 
Road, St. Louis, Missouri 63122. 
Representative: J. R. Ferris, 11040 
Manchester Road. St. Louis. Missouri 
63122. Whiskey, in harries, from Pekin, 
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IL to Owensboro, KY. Supporting 
shipper: Julius Wile & Sons Co., Inc., 

3003 New Hyde Park Road, New Hyde 
Park. NY 11042. 

MC117815 (Sub-5-ZTA). filed-. 

Applicant: PULLEY FREIGHT LINES. 
INC.. 405 S.E. 20th Street. Des Moines. 

IA 50317. Representative: Jack >H. 
Blanshan, Attorney at Law, 205 West 
Touhy Avenue, Suite 200, Park Ridge, IL 
60068. Paper', paper products, cleaning 
compounds and plastic articles (except 
commodities in bulk from the facilities 
of Bay West Paper Co., Division 
Mo9inee Paper Corp. at Green Bay, WL 
to points in TX and Anadarko, 

Oklahoma City and Tulsa, OK and 
points in their commercial zones. 
Supporting shipper: Bay West Paper Co., 
Div. of Mosinee Paper Corp., 1100 West 
Mason Street, Green Bay, W1 54303. 

MC 119493 (Sub-5-10TA), filed March 
19, > 1980. Applicant: MONKEM 
COMPANY. INC., P.O. Box 1196, Joplin, 
Missouri 64801. Representative: Thomas 
D. Boone, Traffic Manager, Monkem 
Company, Inc., P.O. Box 1196, Joplin, 
Missouri 64801. Non-ferrous metals and 
articles related to the manufacturing 
and refining of non-ferrous metals 
(except commodities in bulk) between 
facilities of Gulf Reduction Division Gulf 
Metals,- Inc. in AL, AR. FL, GA, KS, LA, 
MO, MS, OK, TN. & TX. Restricted to 
traffic originating at or destined to 
facilities owned by or used by Gulf 
Reduction Division Gulf Metals. Inc. 
Supporting shipper M. Russ Robinson. 
General Manager. Gulf Reduction 
Division of Gulf Metals, Inc., P.O. Box 
611,6030 Esperson. Houston. TX. 

MC 119789 (Sub-5-8TA), filed March 

17, > 1980. Applicant: CARAVAN 
REFRIGERATED CARGO, INC., P.O. 

Box 226188. Dallas, TX 75266. 
Representative: James K. Newbold, Jr., 

P O. Box 226188, Dallas, TX 75266. Malt 
Beverages from San Antonio. TX to 
points in Conway and Pulaski Counties, 
AR. Supporting shipper. Carlisle 
Distributors, Inc., 200 North Cedar, 

North Little. Rock, AR 72114. 

MC 119988 (Sub-5-4TA), filed March 

18, > i960. Applicant: GREAT 
WESTERN TRUCKING CO„ INC., P.O. 
Box 1384, Lufkin, TX 75901. 
Representative: Hugh T. Matthews. 2340 
Fidelity Union Tower, Dallas. TX 75201. 
Petroleum products and lubricating oils, 
NO/ (except in bulk), automobile parts 
and accessories, and such commodities 
os are used or dealt in by retail fuel 
stations and automobile service centers, 
between the facilities of Exxon 
Company, U.S.A. at or near Bayonne 
and Bayway, NJ; Baton Rouge. LA; 
Baytown, TX; and Pittsburgh, PA, on the 
one hand, and, on the other, all points in 


the United States (except AK and HI]. 
Supporting shipper Exxon Company, 
U.S.A., P.O. Box 2180, Houston, TX 
77001. 

MC 123987 (Sub-5-lTA), filed March 

19. > 1980. Applicant: JEWETT SCOTT 
TRUCK LINE, INC., P.O. Box 267, 
Mangum, Oklahoma 73554. 
Representative: Jewett Scott. Jr., P.O. 
Box 267, Mangum, Oklahoma 73554. Fire 
brick, face brick, glazed brick, unglazed 
brick, glazed tile, unglazed tile and 
related articles, from Lubbock. TX. to 
points in AR, AZ, CO. KS, LA. NM and 
OK. Supporting shipper: Featherlite 
Corporation, 1508 Erskine Road, 
Lubbock, TX. 79408. 

MC 123993 (Sub-5-3TA), filed March 

14.1980. Applicant: FOCLEMAN 
TRUCK LINE, INC., P.O. Box 1504, 
Crowley, LA 70526. Representative: 
Byron Fogleman. P.O. Box 1504, 

Crowley. LA 70526. (1) Nonalcoholic 
beverages (except in bulk): (2) materials 
and supplies used in the manufacture, 
distribution or sale of (1) (except in 
bulk), between New Orleans, LA. on the 
one hand and on the other points in AL, 
MS, AR, FL, TX, TN. Supporting shipper 
Canada Dry Midsouth; P.O. Box 23340; 
Harahan, LA 70183. 

MC 126118 (Sub-5-7TA), filed March 

17.1980. Applicant’s name: CRETE 
CARRIER CORPORATION, P.O. Box 
8122a Lincoln. NE 68501. 

Representative: David R. Parker, P.O. 
Box 81228, Lincoln, NE 68501. Such 
commodities as are dealt in by 
manufacturers and distributors of 
recreational products and furniture 
(except commodities in bulk, in tank 
vehicle), between the facilities of De- 
Luxe Distributors, Inc. in Omaha. NE 
and its commercial zone on the one 
hand, and, on the other, points in the 
United States (except AK, HI and NE). 
Restriction: Restricted to traffic 
originating at or destined to the facilities 
of De-Luxe Distributors, Inc. Supporting 
shipper De-Luxe Distributors, Inc., 

Steve C. Chelin, president, 980 S. 72nd 
St.. Omaha. NE 68114. 

MC 126822 (Sub-5-7TA), filed March 

17.1980. Applicant: WESTPORT 
TRUCKING COMPANY, 15580 South 
169 Highway. Olathe, KS 66061. 
Representative: John T. Pruitt, 15580 
South 169 Highway, Olathe. KS 66061. 
Nonalcoholic cocktail mixes from 
Byhalia, MS to points in the United 
States (except AK and HI). Supporting 
shipper Master of Mixes, Inc., 10975 
Grandview St., Suite 120, Corporate 
Woods 27. Overland Park, KS 66210. 

MC 133805 (Sub-5-lTA), filed March 

11.1980. Applicant: LONE STAR 
CARRIERS, INC., Rt. 1, Box 48, Tolar, 

TX 76476. Representative: Harry F. 


Horak, Suite 115, 5001 Brentwood Stair 
Road. Fort Worth, TX 76112. (1) Plastic 
film, (2) Plastic articles, (3) corrugated 
boxes, and (4) materials, equipment and 
supplies used in the manufacture and 
distribution of articles in (1), (2) and (3), 
between the facilities of Borden 
Chemical in MA, GA, IL, CA. NJ, MD, 
NC, OH. FL. WA. TX, MN, NY and CO. 
on the one hand, and. on the other 
points in the U.S. (except AK and HI). 
Supporting shipper Borden. Inc. (Borden 
Chemical Division). 1 Clark Street, 

North Andover, MA 01845. 

MC 133805 (Sub-5-3TA), filed March 

10.1980. Applicant: LONE STAR 
CARRIERS, INC., Route 1, Box 48, Tolar, 
TX 76476. Representative: Gerald Ragle, 
9632 Palo Pinto Road. Fort Worth. TX 
76118. Candy (NOIBN) (1) Between the 
storage and manufacturing facilities of 
California Peanut Company in the 
named States of CA, TX, NY. NJ, IL. GA, 
and MA (2) on the other hand from the 
storage and manufacturing facilities of 
California Peanut Company in the 
named States of CA. TX. NY. NJ, IL. GA, 
and MA to all points in the U.S. (except 
HI and AK). Supporting shipper 
California Peanut Company, Division of 
Los Angeles Nut House. 500 West Ohio 
Ave., Richmond, CA 94804. 

MC 134134 (Sub-5-lTA). filed March 

17.1980. Applicant: MAINLINER 
MOTOR EXPRESS, INC., P.O. Box 7439. 
Omaha, Nebraska 68107. 

Representative: Lavem R. Holdeman, 
Peterson, Bowman & Johanns. 521 S. 

14th St., Suite 500, P.O. Box 81849, 
Lincoln. Nebraska 68501. Such 
commodities as are dealt in by truck 
and automotive repair and supply 
business houses (except in bulk), from 
the facilities of Fisk Brothers Refining 
Co. at or near Toledo, OH. and Newark. 
NJ; the facilities of City Services 
Company, at or near Cicero, IL; the 
facilities of Delbert Chemical Co. at or 
near Chicago, IL, and the facilities of 
Shell Oil Co. at or near Wood River, IL 
to points in LA and NE, and Kansas City, 
MO and points in their respective 
commercial zones. Supporting shipper 
Allied Oil and Supply, Inc., 2209 South 
24th Street, Omaha, NE 68108. 

MC 134134 (Sub-5-2TA), filed March 

14.1980. Applicant: MAINLINER 
MOTOR EXPRESS, INC., 4202 Dahlman 
Avenue, Omaha, NE 68107. 
Representative: James F. Crosby, 
registered practitioner, P.O. Box 37205, 
Omaha, NE 68137. Alcoholic beverages, 
wines, and liquors (except in bulk, in 
tank vehicles), from the facilities of 
Heublein. Inc. at or near Hartford, CT to 
points in the states of MI, IN, KY. TN, 
WI, IL. MN, IA, MO. AR. ND. SD. NE. 

KS, OK, WY, and CO. Supporting 
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shipper Heublein, Inc., 330 New Park 
Avenue, Hartford, CT 06101. 

MC 135070 (Sub-7TA), filed March 17. 
I960. Applicant: JAY LINES, INC., P.O. 
Box 30180. Amarillo. TX 79120. 
Representative: Gailyn L Larsen. P.O. 
Box 82818, Lincoln. NE 68501. Cosmetics 
and toilet preparations from Roanoke, 
VA, to Dallas, TX. and points in its 
commercial zone. Supporting shipper: Eli 
Lilly and Company, Perry M. Bourne, 
Regional Traffic Coordinator, Corporate 
Traffic Department. 1555 South 
Kentucky Avenue, Indianapolis, IN 
46206. 

MC 135197 (Sub-5-lTA). filed March 

3.1980. Applicant: LEESER 
TRANSPORTATION. INC., Route 3. 
Palmyra. MO 63461. Representative: 
Robert H. Leeser, Route 3. Palmyra, MO 
63461. Dry animal feed ingredients , in 
bulk , in tank vehicles, from Willow 
Island, WV to Highland, IL Supporting 
shippers): American Cyanamid 
Company, P.O. Box 400, Princeton. NJ 
08540. 

MC 135797 (Sub-5-16TA), filed March 

12.1980. Applicant: J. B. HUNT 
TRANSPORT, INC., Post Office Box 13a 
Lowell. Arkansas 72745. Representative: 
Paul R. Bergant, Esq., Post Office Box 
130. Lowell, Arkansas 72745. Such 
commodities as are manufactured and 
dealt in by distributors of lawn and 
garden products , between points in and 
east of ND. SD. NE. KS. OK and TX. 
Restricted to traffic originating at or 
destined to the facilities of Lakeshore 
Equipment and Supply Company. 
Supporting shipper: Lakeshore 
Equipment and Supply Co., 300 So. Abbe 
Road, Elyria, OH 44035. 

MC 135953 (Sub-5-lTA), filed March 

17.1980. Applicant: CHEROKEE LINES. 
INC., P.O. Box 152, Cushing, OK 74023. 
Representative: Donald L. Stem, of Stem 
& Becker. P.C., Suite 610, 7171 Mercy 
Road. Omaha, NE 68106. Automotive 
specialities and supplies [except in 
bulk) from Kansas City. KS to Omaha 
and Lincoln, NE and Council Bluffs. IA 
Supporting shipper: Interstate Oil Co., 
Inc., 87 Shawnee Avenue, Kansas City. 
KS. 

MC 136786 (Sub-5-8TA), filed: March 

17.1980. Applicant: ROBCO 
TRANSPORTATION, INC., 4475 N.E. 

3rd Street, Des Moines. IA 50313. 
Representative: Stanley C. Olsen, Jr., 
Gustafson & Adams. P.A., 7400 Metro 
Boulevard, Suite 411, Edina, MN 55435. 
Foodstuffs , from points in WA and OR 
to points in IA. IL. IN. KY. MI, MN. MO. 
OH, TN. and WI, restricted to shipments 
involving substitution of trailer on 
flatcar service for over-the-road motor 
carrier services for a portion of the 
through movement. Supporting shippers: 


Twin City Foods, Inc., P.O. Box 699, 
Stanwood, WA 98292; U and I 
Incorporated, P.O. Box 2308, Tri-Cities. 
WA 99302; North Pacific Canners & 
Packers, Inc., 5200 SB. McLoughlin 
Boulevard, Portland, OR 98292; Seneca 
Foods Corporation, P.O. Box 71. Prosser, 
WA; Termicold Corporation, 1818 S.W. 
First, Portland, OR; and Continental 
Foods, Inc., P.O. Box 414, Lafayette. CA 
94549; American Fruit and Produce 
Corporation. Inc., P.O. Box 43039, St. 
Paul. MN 55164. 

MC 136788 (SuB-S-lOTA), filed March 

19.1980. Applicant: ROBCO 
TRANSPORTATION, INC., 4475 N.E. 

3rd Street, Des Moines, IA 50313. 
Representative: Stanley C. Olsen, Jr., 
Gustafson 8 Adams, P.A* 7400 Metro 
Boulevard, Suite 411, Edina, MN 55435. 
Foam and styrene products, from 
Stevens Point, WI to points In CA. FL, 
GA, MD, OK, TN, and TX. Supporting 
shipper. Weber Plastics, Inc., 1039 Ellis 
Street, Stevens Point. WI 54481. 

MC 138469 (Sub-5-2TA), filed March 

14.1980. Applicant: DONCO CARRIERS. 
INC.. 4720 SW. 20th Street, Oklahoma 
City, OK 73128. Representative: Jack H. 
Blanshan, Attorney at Law, 205 West 
Touhy Avenue, Suite 200. Park Ridge. IL 
60068. Paper and paper products from 
the facilities of Paper-Pak Products, Inc., 
located at or near LaVeme, CA, to 
points in AZ, ID, NV. OR, UT and WA. 
Supporting shipper Paper-Pak Products, 
Inc., 1941 White Avenue, P.O. Box 398, 
LaVeme, CA 91750. 

MC 142327 (Sub-5-lTA). filed March 

17.1980. Applicant: McLARTY 
TRANSPORTATION, INC., 900 Plaza 
West Building. Little Rock, AR 72205. 
Representative: Thomas B. Staley, 1550 
Tower Building, Little Rock, AR 72201. 
Contract: Irregular. Coal, in bulk, in 
dump vehicles', From: Latimer County, 
OK. to Little River County, AR; 
Restricted to movement of the above 
commodities under continuing contracts 
with Arkansas Cement Corporation of 
Foreman, AR. Supporting shipper 
Arkansas Cement Corp„ Foreman, 
Arkansas. 

MC 142508 (Sub-5-11TA), filed March 

14.1980. Applicant: NATIONAL 
TRANSPORTATION, INC., 10810 South 
144th Street. Post Office Box 37465, 
Omaha, Nebraska 68137. 

Representative: Lanny N. Fauss, Post 
Office Box 37096, Omaha, Nebraska 
68137. Frozen Bakery Goods from the 
facilities of Lenders Bagels in New 
Haven, CT to the facilities of Lenders 
Bagels in West Seneca, NY and from the 
facilities of Lenders Bagels in West 
Seneca, NY to Phoenix, AZ; Los Angeles 
and San Francisco, CA; Denver, CO; 
Chicago. IL; Detroit Grand Rapids and 


Lansing, MI; Kansas City and St. Louis. 
MO; Omaha, NE; Portland. OR; Dallas. 

El Paso, and Houston, TX; and Seattle. 
WA. Supporting shipper Lenders 
Bagels, Inc., 75 Empire Drive, Burfalo, 

NY 14224. 

MC 142508 (Sub-5-lZTA), filed March 

14.1980. Applicant: NATIONAL 
TRANSPORTATION. INC., 10810 South 
144th Street, Post Office Box 37465, 
Omaha. Nebraska 68137. 

Representative: Lanny N. Fauss, Post 
Office Box 37096, Omaha, Nebraska 
68137. Cleaning compounds in 
containers, from the facilities utilized by 
The Clorox Company in Byhalia. MS to 
Los Angeles and Oakland. CA: Kansas 
City. KS; and Houston. TX. Supporting 
shipper: The Clorox Company, 17 Lake 
Mirror Road, Forest Park, Georgia 30050. 

MC 142508 (Sub-5-13TA). filed 
February 29,1980. Applicant: 
NATIONAL TRANSPORTATION. INC., 
10810 South 144th Street Post Office 
Box 37465, Omaha. Nebraska 68137. 
Representative: Lanny N. Fauss, Post 
Office Box 37096, Omaha. Nebraska 
68137. Flour, Com Meal, and Flaked 
Potatoes between the facilities of Con 
Agra in Decatur, AL; Sherman, TX; and 
points in AR, CO, LA, KS, and MO. 
Supporting shipper. Con Agra, Inc., 
Kiewit Plaza, Omaha. Nebraska 68131. 
MC 142508 (Sub-5-14TA), filed March 

17.1980. Applicant: NATIONAL 
TRANSPORTATION. INC. 10810 South 
144th Street, Post Office Box 37465, 
Omaha, NE 68137. Representative: 
Georgia A. Reynolds, Post Office Box 
37465. Omaha, NE 68137. (1) Rubber 
from Memphis, TN and (2) Wheels and 
Rims from Armstrong and Davenport, IA 
to the facilities of Columbus Tire and 
Rubber at Columbus. NE. Supporting 
shipper Columbus Tire & Rubber 
Company, Post Office Box 1105, 
Columbus, NE 68601. 

MC 144051 (Sub-5-lTAJ, filed March 

12.1980. Applicant: ALFORD 
TRUCKING CO.. INC., 1714 Tabor. 
Houston, Texas 77009. Representative: 
Dale Alford, 1714 Tabor, Houston. Texas 
77009. Contract: Irregular. Oil field tools 
and materials, Houston, Texas, from, to, 
and between all points in the state of 
Louisiana. Supporting shipper Baker 
International Corporation, 500 City 
Parkway West, Orange. California, 
92668. 

MC 144051 (Sub-5-2TA). filed March 

12.1980. Applicant: ALFORD 
TRUCKING CO.. INC., 1714 Tabor. 
Houston. Texas 77009. Representative: 
Dale Alford, 1714 Tabor, Houston, Texas 
77009. Contract: Irregular. Food stuffs, 
from St. Martinville, La., and to the 
following counties in TX: Angelina. 
Austin, Bastrop, Bexar, Brazoria. 
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Caldwell, Chambers, Colorado, Comal. 
Dewitt, Fayette, Fort Bend, Galveston, 
Gonzales, Guadalupe, Hardin, Harris, 
Hays, Jackson, Jefferson, Karnes, 

Lavaca, Lee, Liberty, Matagorda, 
Montgomery, Polk, San Jancinto. Travis, 
Trinity, Tyler, Walker, Waller, 
Washington, Wharton, and Wilson. 
Supporting shipper Cajun Chef, P.O. 

Box 248, St. Martinville, La. 70582. 

MC145441 (Sub-5-9TA), filed March 

10.1980. Applicant: A.C.B. TRUCKING, 
INC., P.O. Box 5130. North U ttle Rock, 
AK 72119. Representative: Ralph E. 
Bradbury, P.O. Box 5130, North Little 
Rock, AK. Power operated saws, 
generators, hedge trimmers, and earth 
drilling machines, from the facilities of 
McCulloch Corporation at Lake Havasu 
City, AZ to points in MI, NJ, NY, OH, 

PA, and WV. Supporting shipper 
McCulloch Corp., 900 Lake Havasu, 

Lake Havasu City, AZ 76102. 

Federal Register Summary 

MC 150300 (Sub-5-lTA), filed March 

12.1980. Applicant: MILLER 
TRANSPORTS, INC., P.O. Box 161. 

Pryor, OK 74361. Representative: Larry 
D. Henry, 1606 First National Bank Bldg., 
Tulsa, OK 74103. Anhydrous ammonia 
and solution fertilizers in bulk; dry 
fertilizers, urea and oyster shell in bulk 
and in containers; silica sand and salt 

in bulk; From Port of Catoosa, OK; To 
points in KS. NE. NM. CO. TX, MO and 
AR. Supporting shippers: Oklahoma- 
Kansas Grain Fertilizer Warehouse, Box 
N. Catoosa, OK 74015; Olin Corporation, 
Box 991, Little Rock. AR 72203. 

MC 145907 (Sub-5-lTA), filed March 

10.1980. Applicant: RICHARD KILLIAN 
d.b.a. KILLIAN TRUCKING. 13575 St. 
Charles Rock Road, St. Louis, MO 63044. 
Representative: B. W. LaTourette. Jr.. 11 
S. Meramec, Suite 1400, St. Louis. MO 
63105, (314) 727-0777. Contract; 

Irregular. (1) Dairy Products, requiring 
mechanical refrigeration; (2) Materials 
and Supplies used in the manufacture 
and distribution of dairy products from; 

(1) the facilities of Raskas Dairy, St. 

Louis, MO and Nu-Wiles, Ltd., St. Louis 
County, MO to points in the United 
States (except AK, HI. NC, SC, ND, SD, 
ME, NH, VT. MA. CT. RI, DE, MD and 
DC) under continuing contract with 
Raskas Dairy, Inc., and Nu-Wiles, Ltd. 

(2) and the reverse direction on return. 
Supporting shippers: Raskas Dairy, Inc., 
1313 North Newstead. St. Louis. MO 
63113; Nu-Wiles, Ltd., 12066 Lackland 
Road, St. Louis, Mo 63141. 

MC 145997 (Sub-5-lTA), filed March 

17.1980. Applicant: JEM EQUIPMENT. 
INC., Post Office Box 396, Alma. AR 
^2921. Representative: Don Garrison, 

Esq., Post Office Box 1065, Fayetteville, 


AR 72701. New furniture, in cartons and 
materials, equipment and supplies used 
in the manufacture, sales and 
distribution thereof- between the 
facilities of Ayers Furniture Company, 
at or near Ft. Smith. AR. on the one 
hand, and. on the other, points in the 
United States. Supporting shipper Ayers 
Furniture Company. 1001 North Third 
Street. Ft. Smith, AR 72901. 

MC 145997 (Sub-5-2TA). filed March 

17.1980. Applicant: JEM EQUIPMENT. 
INC., Post Office Box 396, Alma. AR 
72921. Representative: Don Garrison, 
Esq., Post Office Box 1065, Fayetteville, 
AR 72701 Liquor and malt beverages 
and empty beverage containers-between 
the facilities of Stroh Brewing Company, 
at or near Detroit, MI, on the one hand, 
and, on the other, Atlanta, Athens, 
Augusta, Albany, Columbus, Dublin, La 
Grange, Macon, Rome, and Savannah, 
GA; and, Aiken, SC. Supporting shipper 
Stroh Brewing Company. 909 East 
Elizabeth Street, Detroit, MI 48226. 

MC 146616 (Sub-5-5-3TA), filed 
March 7,1980. Applicant: B & H MOTOR 
FREIGHT. INC., 3314 East 51st Street, 
Suite B, Tulsa. Oklahoma 74135. 
Representative: Fred Rahal, Jr., Suite 305 
Reunion Center, 9 East Fourth Street, 
Tulsa, Oklahoma 74103. Contract; 
Irregular, (a) Structural steel, steel 
towers, steel poles, steel derricks, parts 
and accessories; and (b) materials and 
supplies used in the production and 
distribution of the commodities named 
in (a) above, between the facilities of 
Muskogee Iron Works, Inc. at Muskogee, 
OK, on the one hand, and, on the other, 
points in IN, KS, TX, MO, NB, AR. IL. 

ND. SD, LA. TN, CO. NV. AZ. OH. IA. 
WI, CA, MN & UT; under a continuing 
contract with Muskogee Iron Works, Inc. 
Supporting shipper Muskogee Iron 
Works, Inc., P.O. Box 188, Muskoghee. 
OK 74401. 

MC 147214 (Sub-5-lTA), filed March 

10.1980. Applicant: DETERMANN 
INDUSTRIES INC., 1425 N. Washington 
Blvd., Camanche, IA 52730. 
Representative: Carl E. Munson. 469 
Fischer Building. Dubuque, LA 52001. 

Corn germ, in bulk in dump vehicles, 
from the facilities of Cargill Inc., at or 
near Cedar Rapids, IA, to Decatur, IL. 
Supporting shipper: Cargill Inc., P.O. Box 
1467, Cedar Rapids IA 52406. 

MC 148564 (Sub-5-lTA), filed March 

7.1980. Applicant: G. KAY. INC.. P.O. 

Box 222, Geneva, NE 68361. 
Representative: Bradford E. Kistler, P.O. 
Box 82028, Lincoln, NE 68501. Dry 
fertilizer, (1) from Tulsa, OK and its 
commercial zone, including Port of 
Catoosa, OK, to points in KS and NE; 
and (2) from Military, KS, and its 
commercial zone, to points in OK. 


Supporting shipper McCormick Grain 
Corp., 1512 N. Broadway. Wichita, 
Kansas 67201. 

MC 149235 R 1 (Sub-5-2TA), filed 
March 14.1980. Applicant: C. 
MAXWELL TRUCKING COMPANY. 
9108 Reeds Drive, Overland Park, 
Kansas 66207. Representative: John C. 
Picardy, 9108 Reeds Drive, Overland 
Park. Kansas 66207. Contract; Irregular. 
Clothing, Garments on hangers and in 
boxes, piece goods and supplies and 
accessories in cartons. From the 
facilities of Mode O Day Corporation at 
Kansas City MO.; Burbank, Los Angeles 
and San Bernardino Calif; Logan and 
Salt Lake City Utah; New York. N.Y.; 
and Columbus Ohio; on the one hand, 
and, on the other, to the following states: 
New York, New Jersey, Missouri. 
Nebraska, Kansas, Iowa, Texas, Utah, 
California. Supporting shipper O Day 
Corporation, 2130 North Hollywood 
Way, Burbank California 91505. 

MC 149235 R (Sub-5-lTA), filed: 

March 14,1980. Applicant: C. 

MAXWELL TRUCKING COMPANY, 
9108 Reeds Drive, Overland Park, 

Kansas 66207. Representative: John C. 
Picardy, 9108 Reeds Drive, Overland 
Park, Kansas 66207. Contract; irregular. 
Lubricating oils & greases: Carbon, 
Fender covers. Brake fluids, Compressor 
oils, Anti-freeze & Engine coolants prep., 
Cleaning, Scouring, Washing, Buffing 
and materials equipment and supplies 
used in the manufacture and 
distribution of all above. From the 
facilities of S.TJ 5 . Corporation at 
Chicago. IL; Evansville. IN, and Kansas 
City, KS on the one hand, and, on the 
other, to the following states: IL, KS, 

MO, IN. OK. TX. NM, CA, WA, and OR. 
Supporting shipper S.T.P. Corporation. 
1400 West Commercial Blvd., Fort 
Lauderdale, Florida 33310. 

MC 150093 (Sub-5-lTA), filed March 

17,1980. Applicant: THE TOM DAVIS 
CORPORATION d.b.a. DAVIS LINES, 
5335 NW 111th Drive, Grimes, LA 50111. 
Representative: Richard D. Howe, 600 
Hubbell Building, Des Moines, LA 50309. 
Contract, irregular. Steel tanks, steel 
boxes, and parts, the transportation of 
which, because of size or weight, 
requires the use of special equipment or 
special handling, From the facilities of 
Com States Metal Fabricators at or near 
West Des Moines. IA to points in the 
United States (except AK and HI). 
Supporting shipper Com States Metal 
Fabricators. 1323 Maple, West Des 
Moines, IA 50265. 

MC 150190 (Sub-5-lTA), filed 
February 28,1980. Applicant: READY- 
PACK, INC., P.O. Box 2288. McAllen. TX 
78501. Representative: John R. Frawley, 
Jr.. Attorney at Law, 5506 Crestwood 
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Blvd., Birmingham, Alabama 35212. 
Contract; irregular. General 
Commodities (except in bulk) between 
points in the United States; restricted to 
shipments originating at or destined to 
the facilities of Kenneth Fox Supply Co., 
Inc. located in or near McAllen, TX, 
under a continuing contract with 
Kenneth Fox Supply Co., Inc. Supporting 
shipper Kenneth Fox Supply Co., Inc., 
P.O. Box 2288, McAllen, TX 78501. (512) 
682-6178. 

MC 150231 (Sub-5-lTA), filed March 

19.1980. Applicant: MAVERICK 
TRANSPORTATION. INC., 1803 E. 
Broad SU Texarkana. Ark. 75502. 
Representative: Lawrence R. Leahy 
(same as applicant). Lumber and lumber 
mill products from the plantsite of B.G. 
Wilson Lumber Co. at or near Hot 
Springs, AR and from the plantsites of 
Deltic Farm and Timber Co., Inc. at or 
near Ola, AR and Waldo, AR to points 
in AL, IL. IN. IA, KY, LA. MI. MN. MS. 
MO. OH. OK. TN, TX. and WI. for 180 
days. Supporting shipper(s): B.G. Wilson 
Lumber Company, Route 6, Box 515, Hot 
Springs; Deltic Farm and Timber 
Company, Inc., P.O. Box 278, Ola. AR 
72853. 

MC 150231 (Sub-5-2TA), filed: March 

19.1980. Applicant: MAVERICK 
TRANSPORTATION. INC., 1803 E. 

Broad St., Texarkana. Ark. 75502. 
Representative: Lawrence R. Leahy 
(same as applicant). Lumber and lumber 
mill products from points in AR to 
points in AL, IL, IN. IA. KY, LA, MI. MN, 
MS. MO. OH. OK. TN. TX, and WI. 
Supporting shippers: B. G. Wilson 
Lumber Company, Route 6, Box 515, Hot 
Springs; Deltic Farm and Timber 
Company, Inc., P.O. Box 278. Ola, AR 
72853. 

MC 150292 (Sub-5-lTA). filed: March 

10.1980. Applicant: PITTS TRUCKING, 
INC., R.R. #2. Hutchinson. KS 67501. 
Representative: Clyde N. Christey, KS 
Credit Union Bldg, 1010 Tyler, Suite 110 
L. Topeka. KS 66612. Meats, meat 
products, meat by-products, and articles 
distributed by meat packinghouses, as 
described in sections A and C of 
Appendix I to the Report in Description 
in Motor Carrier Certificates, 61 M.C.C. 
209 and 766 (except hides), from the 
facilities of DPM of Kansas Inc. at or 
near Wichita, KS to points in OR and 
WA. Supporting shipper. DPM of 
Kansas. Inc., P.O. Box 8183, Munger 
Station. Wichita, KS 67208. 

MC 150299 (Sub-5-lTA), filed: March 

17.1980. Applicant: WARREN OIL 
TRANSPORTATION CO., INC., 727 S. 

13 St., Omaha. NE 68102. Representative: 
Donald L Stem. Stem & Becker, P.C., 
Suite 610, 7171 Mercy Rd., Omaha. NE 
68106. Contract; Irregular. Such 


commodities as are dealt in or used by 
manufacturers, distributors or retailers 
of automotive service, repair and care 
products, between points in CO, IL, LA. 
KS, MI, MN. MO. MT, NE, ND. OK. SD. 
TX, WI and WY, on the one hand. and. 
on the other, Omaha. NE and Council 
Bluffs, IA, all service to be furnished 
under continuing contract(s) with 
Warren Oil Company and Terminal 
Packaging Corporation. Supporting 
shippers: Warren Oil Company. 727 S. 

13 St., Omaha. NE 86102. and Terminal 
Packaging Corporation. 727 S. 13 St.. 
Omaha. NE 68102. 

MC 150303 (Sub-5-lTA), filed March 

17.1980. Applicant; HALLOUS H. 
GARRETT d.b.a.. GARRETT 
TRUCKING COMPANY. Route 3. Box 
240, Greenbrier. AR 72058. 
Representative: Thomas B. Staley. 1550 
Tower Building. Little Rock. AR 72201. 
Scrap rubber, rubber trims, short and 
waste rolls of rubber, uncured rubber, 
used and scrap electric motors, used 
and scrap iron pipe, concrete tiles and 
other scrap metal, fence posts, and 
bailing twine, between the facilities of 
Kirkpatrick Rubber Company in 
Greenbrier, AR. on the one hand, and on 
the other, points and places in the U.S. 
(except AR). Restriction: Said authority 
is restricted to the movements of the 
above commodities originating at or 
destined to the facilities of Kirkpatrick 
Rubber Company in Greenbrier, AR. 
Supporting shipper. Kirkpatrick Rubber 
Company. Route 3, Greenbriar, AR. 

MC 150330 (Sub-5-tTA). Bled March 

12.1980. Applicant: BELCO. INC., 2101 
West Main Street, Jacksonville, AR 
72076. Representative: Ron Harvey. 2101 
West Main Street, Jacksonville. AR 
72076, (501) 982-6511. Contract; irregular. 
aluminum ventilation products, roof 
louvers, turbines and shutters, parts and 
accessories thereof, from Jacksonville, 
AR on the one hand and to points in the 
United States on the other hand. 
Supporting shipper. Lomanco, Inc., P.O. 
Box 519, Jacksonville, AR 72076. 

MC 150300 (Sub-5-lTA), filed March 

12.1980. Applicant MILLER 
TRANSPORTS, INC., P.O. Box 161, 

Pryor. OK 74361. Representative: Larry 
D. Henry, 1606 First National Bank Bldg., 
Tulsa, OK 74103. Anhydrous ammonia 
and solution fertilizers in bulk; dry 
fertilizers, urea and oyster shell in bulk 
and in containers ; silica sand and salt 
in bulk; from Port of Catoosa. OK to 
points in KS, NE, NM. CO, TX, MO and 
AR. Supporting shippers: Oklahoma- 
Kansas Grain Fertilizer Warehouse. Box 
N. Catoosa, OK 74015. Olin Corporation, 
Box 991. Little Rock, AR. 

MC 135861 (Sub-5-6TA), Bled March 

18.1980. Applicant USA MOTOR 


LINES, INC.. P.O. Box 4550. Fort Worth, 
TX 76106. Representative: Billy R. Reid, 
1721 Carl St.. Fort Worth. TX 76103. 
Contract. Irregular. General 
commodities (except commodities in 
bulk and classes A and B explosives) 
from the facilities of Dai-Worth Shippers 
Association and Houston Merchants 
Shippers Association located in CA. GA, 
IL, MA, NC. NJ, NY. and PA to points in 
TX. Supporting shippers: Dai-Worth 
Shippers Association, 212 N. Good 
Latimer, Dallas. TX. Houston Merchants 
Shippers Association. P.O. Box 2241, 
Houston, TX 77003. 

MC 114486TA (Sub-5-lTA), Bled 
March 3.1980. Applicant A. F. JAMES, 
d.b.a. A. F. JAMES TRUCK LINE. 107 
Lelia St., Texarkana. TX 75501. 
Representative: Austin L Hatchell. P.O. 
Box 2165, Austin, TX 78768. Contract* 
Irregular. (1) Loud speakers and 
electrical amplification systems: and (2) 
Component parts and packing materials 
for the commodities shown in (1) above. 
between the facilities of Peavy 
Electronics Corporation at Meridian. 

MS, on the one hand, and, on the other, 
points in AL, FL. GA IL. IN. KY, LA. MS. 
SC, TN and TX. under a continuing 
contract with Peavy Electronics 
Corporation. Supporting shipper: Peavy 
Electronic Corporation. P.O. Box 2898, 
Meridian, MS 39301. 

MC 133655 (Sub-206TA). Bled January 

8,1980. Applicant: TRANS-NATIONAL 
TRUCK, INCm 4601 Langland Road. P.O. 
Box 402535, Dallas. TX 75240. 
Representative: Matthew J. Reid. Jr., P.O. 
Box 2298, Green Bay, WI 54306. (1) 
Fiberglas materials and products, 
fibrous glass textile materials and 
products, and plastic materials and 
products; and (2) materials, supplies. 
machinery, and equipment used in the 
manufacture, packing, and installation 
of the commodities named in (1) above 
in straight or mixed shipments between 
the facilities of Owens-Coming 
Fiberglas Corporation at or near 
Amarillo. TX on the one hand, and, on 
the other, points in the U.S. (except AK 
and HI). Restriction: The above 
authority is restricted against the 
transportation of commodities in bulk, in 
tank, hopper, or dump vehicles. 
Supporting shipper. Owens-Coming 
Fiberglas Corporation. Fiberglas Tower. 
Toledo. OH 43659. 

MC 92983 (Sub-5TA). filed February 0, 
1980. Applicant: AMERICAN BULK 
TRANSPORT CO.. P.O. Box 1406. 
Kansas City, MO 64141. Representative: 
William J. O'Neill. Traffic Manager. P.O. 
Box 1408, Kansas City. MO 64141. 
Common carrier, irregular routes. 
chemicals, in bulk, from La Habra, CA 
to points and places in Kansas for 180 
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days. An underlying ETA seeks 90 days 
authority. Supporting shipper: Deist 
Chemical & Reserach, P.O. Box 2392, 
Fullerton, CA 90631. 

The following applications were Filed 
in Region 8. Send protests to: Interstate 
Commerce Commission, Region 6 Motor 
Carrier Board, P.O. Box 7413, San 
Francisco, CA 94120. 

MC 116544 (Sub-6-lTA), Filed March 

17, 1980. Applicant: ALTRUK FREIGHT 
SYSTEMS INC., 1703 Embarcadero 
Road, Palo Alto, CA 94303. Applicant’s 
Representative: Richard G. Lougee, P.O. 
Box 10061, Palo Alto, CA 94303. Such 
commodities os are dealt in and used by 
producers and distributors of alcoholic 
beverages, liquors and wines from the 
facilities of Heublein, Inc., at or near 
Hartford, CT, to points in AZ, CA. CO, 
CA, IA, ID, IL, IN, KS, KY, MI, MN, MO. 
MT, ND, NE, NM, NV, OK. OR, SD. TN, 
UT. WA. WI and WY for 180 days. 
Supporting shipper: Heublein. Inc., 330 
New Park Avenue, Hartford, CT 06101. 

MC 116544 (Sub-6-2TA). Filed March 

17,1980. Applicant: ALTRUK FREIGHT 
SYSTEMS INC., 1703 Embarcadero 
Road, Palo Alto, CA 94303. Applicant’s 
Representative: Richard G. Lougee, P.O. 
Box 10061, Palo Alto, CA 94303. Such 
merchandise as are dealt in by 
wholesale and retail grocery and food 
business houses, (except commodities in 
bulk, in tank vehicles) from the facilities 
of Colgate-Palmolive Company in 
Berkeley, CA to points in AZ, OR, and 
VVA, restricted to the named origin and 
named destinations, for 180 days. 
Supporting shipper Colgate-Palmolive 
Company, 2700 7th Street, Berkeley, CA 
94710. 

MC 116544 (Sub-6~3TA), filed March 

17.1980. Applicant: ALTRUK FREIGHT 
SYSTEMS INC., 1703 Embarcadero 
Road, Palo Alto, CA 94303. Applicant’s 
Representative: Richard G. Lougee, P.O. 
Box 10061, Palo Alto, CA 94303. Cheese, 
cheese food, cheese spread, and 
synthetic cheese from Tangipahoa 
Parish, LA to Carthage and Monett, MO, 
restricted to traffic originating at the 
named origin and destined to the 
facilities of L. D. Schreiber Cheese Co., 
Inc. at or near Carthage or Monett, MO, 
for 180 days. Supporting shipper: L. D. 
Schreiber Cheese Co., Inc., P.O. Box 610, 
Green Bay, WI 54305. 

MC 143693 (Sub-6-lTA), filed March 

7.1980. Applicant: DFC TRUCKING CO.. 
17872 Cartwright Road. Irvine, CA 92705. 
Applicant's representatives: Floyd L. 

l arano, 2555 E. Chapman Avenue, Suite 
705, Fullerton, CA 92631. and Alan F. 
Wohlstetter, 1700 K Street, NW., 
Washington, DC 20006. Contract carrier. 
Irregular routes: material, equipment 
and supplies used in establishment and 


operation of restaurants, between the 
facilities of ProFicient Food Company at 
Irvine, CA on the one hand and Denny’s 
Restaurants in IL, IN. IA. KS, KY. MI, 
MN, MO, NE, OH, PA, and WI on the 
other for 180 days. Supporting shippers: 
ProFicient Food Company, 17872 
Cartwright Rd, Irvine, CA 92705 and 
Dennys Inc., 14256 E. Firestone Blvd., La 
Mirada, CA 90637. 

MC 125433 (Sub-8-14TA), Filed March 

20.1980. Applicant: F-B TRUCK LINE 
CO., 1945 South Redwood Road, Salt 
Lake City, UT 84104. Applicant’s 
representative: John B. Anderson (same 
address as applicant). Gas fired and 
electric water heaters, commercial and 
residential heating boilers, tanks, hot 
water storage and garbage disposal 
units, from the facilities of A. O. Smith 
Corp., Kankakee, IL to points in NM, for 
180 days. An underlying ETA seeks 90 
days authority. Supporting shipper: A. 

O. Smith Corp., P.O. Box 28, Kankakee, 
IL 60901. 

MC 115904 (Sub-6-lTA), Filed March 

19.1980. Applicant: GROVER 
TRUCKING CO., 1710 West Broadway, 
Idaho Falls, ID 83401. Applicant's 
representative: Timothy R. Stivers. 
Registered Practitioner, P.O. Box 162, 
Boise, ID 83701. Insulation and 
insulation materials, from the facilities 
utilized by Rockwool Industries. Inc. at 
or near Pueblo, CO to points in MT, ID, 
UT, WY and NM, for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper Rockwool 
Industries, Inc., P.O. Box 5170, Denver, 
CO 80217. 

MC 134599 (Sub-8-9TA), Filed March 

20.1980. Applicant: INTERSTATE 
CONTRACT CARRIER CORP., 2156 
West 2200 South, P.O. Box 30303, Salt 
Lake City, UT 84127. Applicant’s 
representative: Mr. Richard A. Peterson. 
521 South 14th St.. P.O. Box 81849, 
Lincoln, NE 68501. Contract Carrier; 
over irregular routes; transporting 
Candy and Confectionary (except in 
bulk) from Ft. Worth and Dallas. TX and 
points in their commercial zones to 
Centralia, IL; Los Angeles, CA; Atlanta, 
GA; and Edison, NJ and points in their 
commercial zones, under continuing 
contract(s) with Hollywood Brands 
Candy of Centralia, IL, for 180 days. 
Supporting shipper: Hollywood Brands 
Candy, 836 South Chestnut St., 

Centralia, IL 62801. 

MC 150345 (Sub-6-lTA) filed March 

20,1980. Applicant: LUMBER SALES, 
INC., 3500 West Flamingo Rd., Las 
Vegas, NV 89103. Representative: John 
Paul Fischer, Silver, Rosen, Fischer & 
Stecher, 256 Montgomery Street, 5th 
Floor, San Francisco, CA 94104. Gypsum 
and gypsum products, and supplies used 


in the installation thereof, from points in 
Clark County, NV to points in OR, WA, 
CA and ID, for 180 days. An emergency 
temporary authority seeks 90 days 
authority. Supporting shipper: PaciFic 
Coast Building Products, Inc., 3001 ”1” 
Street, Sacramento, CA 95816. 

MC 150283 (Sub-6-2TA), filed March 

20.1980. Applicant: NORTHERN 
COMMODITIES TRANSPORTATION. 
INC., 2570 Bates Ave., Concord, CA 
94520. Representative: Earl N. Miles, 

3604 Candlewood Dr., Bakersfield, CA 
93306. Clay in bulk and in packages 
from the facility of Industrial Minerals 
Ventures located in Imvite, Nye County, 
NV to points in Fresno, Imperial, Kern, 
Kings, Los Angeles, Monterey, San 
Diego, Santa Barbara, Solano, Sonoma, 
Ventura and Yolo Counties, CA. for 180 
days. An underlying ETA seeks 90 days 
authority. Supporting shipper: Industrial 
Minerals Ventures, Inc., 240 Columbus 
St., Bakersfield, CA 93305. 

MC 144957 (Sub-6-lTA), filed March 

20.1980. Applicant: PETERCLIFFE, LTD., 
12623 E. Imperial Hwy., Santa Fe 
Springs, CA 90670. Representative: Les 
Peters (same as applicant). General 
commodities, restricted to trafFic moving 
on bills of lading of freight forwarders, 
between points in CA on the one hand, 
and on the other, points in NE. MS. AL, 
for 180 days. Supporting shipper: Coast 
Carloading, P.O. Box 54293, Los Angeles, 
CA 90054. 

MC 147727 (Sub-6-lTA), filed March 

19.1980. Applicant: SCOTT DAVIS 
TRANSPORT, INC., 611 North Front 
Street, Yakima. Washington 98901. 
Representative: Paul E. Hochelle, 534 
S.W. 3rd Avenue, Portland, Oregon 
97204. Edible Oils, in bulk, in tank 
vehicles (1) from Salem, OR to Spokane. 
Tacoma, Seattle and points in WA on 
the U.S.-Canada International Boundary 
(WA State Hwy No. 546), for 180 days. 

MC 135221 (Sub-6-2TA). Filed March 

20.1980. Applicant: DICK SIMON 
TRUCKING, INC., 9541 SO. 5250 W.. W. 
Jordan, UT 84084. Representative: Ms. 
Irene Warr, 430 Judge Bldg., Salt Lake 
City, UT. (1) Appliances and (2) Parts, 
materials, supplies and equipment used 
in the distribution or repair of 
appliances: from the facilities of 
Whirlpool Corp. at Clearfield, UT to CA. 
NV, OR and WA for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper: Whirlpool Corp., 

2000 U.S. 33. N.. Benton Harbor, MI 
49022. 

MC 146798 (Sub-6-lTA), filed March 

17.1980. Applicant: SULLIVAN 
TRUCKING, INC., 1340 Umatilla Street, 
Denver, Colorado 80204. Representative: 
Richard P. Kissinger, Steele Park, Suite 
330, 50 South Steele Street, Denver, 
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Colorado 80209. (1) Foodstuffs; (2) 
Pharmaceutical materials , supplies, and 
products; (3) Chemicals; (4) Dairy 
products; (5) Such commodities as are 
dealt in by distribution or consolidation 
warehouses for use in connection with 
the commodities described in (1), (2), (3), 
(4), and (6). Exempt commodities when 
moving with regulated commodities 
(excepting commodities in bulk) 
between the facilities of Beatrice Cold 
Storage Warehouse at or near Denver, 
CO, on the one hand, and, on the other, 
points in AZ, NM and El Paso, TX, for 
180 days. Supporting shipper: Beatrice 
Cold Storage, Whse., Denver. CO 80202. 

MC 148281 (Sub-6-2TA). Applicant: 
SUSANA TRANSPORT SYSTEMS. 

INC., 2845 Workman Mill Rd., Whittier. 
CA 90601. Representative: Miles L 
Kavaller, 315 So. Beverly Dr., Suite 315, 
Beverly Hills, CA 90212. Ceramic tile 
and equipment, materials, and supplies 
used in the installation thereof (except 
in bulk); (1) From points in Los Angeles 
County, CA to Portland, OR, and 
Spokane and Seattle, WA; (2) From 
Spokane and Seattle, WA to points in 
ID, MT, OR, and WA, restricted to 
traffic originating at or destined to the 
facilities of Unique Distributing Co., Inc., 
for 180 days. Supporting shipper: Unique 
Distributing Co.. Inc., 1900 15th Ave. W„ 
Seattle, WA 98119. 

MC 26396 (Sub-8-12TA). filed March 

19.1980. Applicant: THE WAGGONERS 
TRUCKING. P.O. Box 31357, Billings. 
Montana 59107. Applicant’s 
representative: Bradford E. Kistler, P.O. 
Box 82028, Lincoln, Nebraska 68501. 
Drilling Mud Additives (except in bulk, 
in tank vehicles) from Gravette and Pine 
Bluff, AR; Bakersfield and Chico, CA; 
Madison, IL; Atchison and Lawrence, 

KS; Stockton. MO; Woodridge. NJ; 
Spruce Pine, NC; Ardmore and Sand 
Springs. OK; Beaumont. Houston, 
Junction, Odessa and Seagraves. TX; 

Box Elder, Salt Lake and Tooele 
Counties, UT; and Hopewell, VA to 
points in WY. for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper Wyo Ben. Inc., 1242 
North 28th Street, Billings, MT 59101. 

MC 113271 (Sub-6-lTA). filed March 

20.1980. Applicant: TRANSYSTEMS, 
INC., P.O. Box 399. Black Eagle. MT 
59414. Applicant’8 representative: Ray F. 
Koby, 314 Montana Bldg., Great Falls, 
MT 59401. Catalysts, in bulk, between 
points in MT and WY on the one hand, 
and, on the other, points in the U.S. in 
and West of MN, IA, MO. AR. and LA 
(except AK and HI), for 180 days. 
Supporting shipper Copnoco, Inc., 401 
So. 23rd St., Billings. MT 49103. 

MC 114730 (Sub-6-lTA), filed March 

19.1980. Applicant: V. VAN DYKE. INC., 


150 South River Street. Seattle, WA 
98108. Applicant’s representative: 
Edward Hillard, 150 South River Street. 
Seattle, WA 98108. (1) General 
commodities (except items of unusual 
value, Class A & B explosives and 
commodities in bulk) in or on shipper 
owned or leased trailers, having an 
immediately prior or subsequent 
movement by rail. Between TOFC 
ramps in Oregon to points in the Oregon 
Counties of Multnomah, Clackamus, 
Hood River, Wasco, Sherman, Morrow 
and Umatilla, and points in The State of 
Washington for 180 days. Supporting 
shipper: Dick E. Jones, General Manager, 
Pacific Northwest Perishable Shippers 
Association, 200 W., Thomas St., Seattle, 
WA 98119. 

MC 114730 (Sub-6-2TA), filed March 

19.1980. Applicant: V. VAN DYKE, INC., 
150 South River Street, Seattle, WA 
98108. Applicant’s representative: 
Edward Hillard, 150 South River Street. 
Seattle. WA 98108. (1) General 
commodities (except items of unusual 
value, Classes A & B explosives and 
commodities in bulk) in or on shipper 
owned or leased trailers , having an 
immediately prior or subsequent 
movement by rail. Between points in 
Washington limited to Rail interstate 
traffic only for 180 days. Supporting 
shipper. Dick E. Jones, General Manager, 
Pacific Northwest Perishable Shippers 
Association. 200 W. Thomas SL, Seattle, 
WA 98119. 

MC 141804 (Sub-6-17TA), filed March 

19.1980. Applicant: WESTERN 
EXPRESS, Division of Interstate Rental. 
Inc., 4015 Guasti Road, P.O. Box 3488, 
Ontario, CA 91781. Applicant’s 
representative: Frederick J. Coffman 
(same as applicant). General 
commodities , (except foodstuffs 
requiring refrigeration; meats, meat 
products and meat by-products, dairy 
products and articles distributed by 
meat packing houses, as described in 
Section A, B, & C of Appendix I to the 
report in Motor Carrier, 61 M.C.C. 209 
and 766; articles of unusual value. 
Classes A & B explosives; household 
goods as defined by the Commission, 
commodities in bulk; and those requiring 
special equipment). Restricted to traffic 
having a prior movement by water, for 
180 days. An underlying ETA seeks 90 
days authority. Supporting shippers: H. 

E. Franklin, Executive Vice-President. 
Puget Sound Traffic Association, Suite 
220/221, Sea-Tac International Airport, 
P.O. Box 68927 Seattle, WA 98188; H. L. 
Norton, Jr., President, Norvanco, Inc., 
Pier 56. Seattle, WA 98101; Robert A. 
Leslie, Operations Manager, Arthur J. 
Fritz & Company, P.O. Box 21786. 

Seattle, WA 98111; Gary A. Twite. 


Branch Manager, J. T. Stee & Co., Inc., 
318 Norton Bldg.. Seattle, WA 98104. 

MC 143775 (Sub-6-2TA), filed March 

19.1980. Applicant: PAUL YATES. INC., 
6601 West Orangewood, Glendale, AZ 
85301. Representative: Michael R. Burke 
(same address as applicant). Chemicals 
and plastic materials, in other than tank 
or hopper vehicles, from the facilities of 
Union Carbide Corporation at or near 
Torrance, CA, to points in AZ, ID, OR 
and WA, for 180 days. Supporting 
shipper: Lloyd H. Shanks, Area 
Manager, Rates & Services. Union 
Carbide Corporation. 1 California St.. 
San Francisco, CA 94111. 

MC 143775 (Sub-6-3TA). filed March 

19.1980. Applicant: PAUL YATES. INC., 
6601 West Orangewood, Glendale, AZ 
85301. Representative: Michael R. Burke 
(same address as applicant). General 
commodities (except Classes A and B 
explosives, commodities of unusual 
value, household goods, commodities in 
bulk, and commodities requiring the use 
of special equipment), from Nashville. 
Murfreesboro and Cookeville, TN. to 
points in AZ, CA. NV, OR and WA, 
restricted to traffic originating at or 
destined to the facilities of Mid-South 
Shippers Association, for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper: Eugene E. Wager, 
Manager, Mid-South Shippers 
Association, 230 Willow St., Nashville. 
TN 37210. 

MC 109584 (Sub-6-3TA), filed 
February 11,1980. Applicant: 
ARIZONA-PACIFIC TANK LINES, P.O. 
Box 7240, Denver, CO 80207. 
Representative: Rick Barker (same 
address as applicant). (1) Refined 
petroleum products (except asphalt, 
residual fuel oil and road oil) from 
points in CA (except Colton. Niland and 
Imperial) to points in AZ and Bernalillo. 
San Juan, McKinley, Valencia, Catron, 
Sandoval, and Rio Arriba Counties, NM; 
and (2) contaminated products from 
Phoenix and Tucson, AZ to points in CA 
(except Colton and Niland), in bulk, in 
tank vehicles, for 180 days. Supporting 
shipper: Union Oil Co. of California. P.O. 
Box 7600, Los Angeles. CA 90051. 

MC 119634 (Sub-6-lTA), filed 
February 11,1980. Applicant: DICK 
IRVIN. INC., Hwy 2 West. POB F. 
Shelby, MT 59474. Representative: Mark 
A. Cole (same address as applicant). 
Barite, in bulk, from points in NV to 
ports of entry on the international 
boundary line between the United 
States and Canada, for 180 days. 
Supporting shipper: Milchem Canada 
Limited, 102 Century Sq. Ill, 309 2nd 
Ave. SW., Calgary, Alberta T2P0C5. 

MC 109584 (Sub-6-2TA). filed 
February 12,1980. Applicant: 
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ARIZONA-PACIFIC TANK LINES, P.O. 
Box 7240, 3980 Quebec St., Denver CO 
80207. Representative: Rick Barker 
(address same as applicant). Petroleum 
products , in bulk, in tank vehicles, from 
Odessa, TX to points in AZ and CA, for 
180 days. Supporting shipper: LA. 
Solvent Co., 310 N. San Vicente Blvd n 
Los Angeles, CA 90048. 

MC 139960 (Sub-6-lTA), filed 
February 8,1980. Applicant: WPX 
FREIGHT SYSTEM. INC. (formerly 
known as WESTERN PACIFIC 
TRANSPORT COMPANY), 526 Mission 
Street, San Francisco. California 94105. 
Representative: Stephen T. Rudman 
(same address as applicant). Common 
carrier, regular routes, general 
commodities except livestock, 
commodities in bulk, commodities 
requiring special equipment, class A and 
B explosives or used household goods; 

( 1 ) between Los Angeles, CA and Salt 
Lake City, UT; from Los Angeles over 
Interstate Hwy 5 to its junction with CA 
Hwy 14, then over CA Hwy 14 to its 
junction with U.S. Hwy 395, then over 
U.S. Hwy 395 to its junction with U.S. 
Hwy 6 , then over U.S. Hwy 6 to its 
junction with Interstate Hwy 15, then 
over Interstate Hwy 15 to Salt Lake City, 
UT and return over the same route 
serving all intermediate points and The 
Anaconda Copper Company’s "Nevada 
Moly" project located north of Tonopah, 
NV as an off-route point. (2) between 
Salt Lake City, UT and Ontario, OR; 
from Salt Lake City, UT over Interstate 
Hwy 15 to its junction with Interstate 
Hwy 80-N (which Interstate Hwy 80-N 
will be redesignated Interstate Hwy 84 
on or about May 1,1980), then over 
Interstate Hwys 15 and 80-N to 
Tremonton, UT, then over Interstate 
Hwy 80-N to Glenns Ferry, ID, then over 
U.S. Hwy8 26 and 30 from Glenns Ferry 
to their junction with Interstate Hwy 80- 
N near Hammett, ID, then over 
Interstate Hwy 80-N to Ontario, OR and 
return over the same route; serving all 
intermediate points and the off-route 
points of Marsing, Homedale, Weiser, 
Payette, Rupert, Paul, Burley, Buhl, Twin 
Palls, Jerome, Mountain Home and 
Mountain Home Air Force Base, ID; ( 3 ) 
between Ogden, UT and Idaho Falls, ID; 
from Ogden, UT over U.S. Hwy 89 to its 
junction with U.S. Hwy 91, then over 
U.S. Hwys 89 and 91 to Logan, UT, then 
over U.S. Hwy 91 to its junction with 
Interstate Hwy 15, then over Interstate 
Hwy 15 to Idaho Falls, ID and return 
over the same route serving all 
intermediate points and the facilities of 
Basic American Food Company near 
Blackfoot, ID as an off-route point; ( 4 ) 
between Ogden, UT and Pocatello. ID; 
from Ogden, UT over Interstate Hwy 15 


to Pocatello, ID serving no intermediate 
points as an alternate route for 
operating convenience only; (5) between 
Pocatello, ID and the junction of 
Interstate Hwys 86 and 80-N (which 
Interstate Hwy 80-N will be 
redesignated Interstate Hwy 84 on or 
about May 1,1980); from Pocatello, ID 
over Interstate Hwy 86 to its junction 
with U.S. Hwy 30, then over Interstate 
Hwy 86 and U.S. Hwy 30 to the junction 
of Interstate Hwys 86 and 80-N and 
return over the same route serving no 
intermediate points and serving the off- 
route points of Aberdeen and American 
Falls. ID, and serving the junction of 
Interstate Hwys 86 and 80-N for 
purposes of joinder only. ( 6 ) between 
Caldwell, ID and Coaldale, NV; from 
Caldwell, ID over U.S. Hwy 95 to 
Coaldale. NV and return over the same 
route serving no intermediate points as 
an alternate route for operating 
convenience only. (7) between Twin 
Falls, ID and Los Angeles, CA; from 
Twin Falls, ID over U.S. Hwy 93 to its 
junction with Interstate Hwy 15, then 
over Interstate Hwy 15, to its junction 
with Interstate Hwy 10 , then over 
Interstate Hwy 10 to Los Angeles, CA 
and return over the same route serving 
no intermediate points as an alternate 
route for operating convenience only, for 
180 days. Authority is also sought to 
serve the commercial zones of all points 
including intermediate and off-route 
points in paragraphs (1) through (7) 
above. Authority is also sought to 
interline at all points authorized. 
Supporting shippers: There are 48 
shippers. Tlieir statements may be 
examined at the office listed below. 

MC 150296 (Sub-VI-lTA), filed March 

14.1980. Applicant: AIRPORT 
ENTERPRISES. INC., d.b.a. AIRPORT 
AIR FREIGHT, P.O. Box 625. Gillette, 

WY 82716. Representative: David C. 
Moon (same as applicant). General 
commodities having prior or subsequent 
movement by air, between Sheridan 
County Airport near Sheridan, WY and 
Campbell County Airport near Gillette, 
WY, and points in Johnson, Campbell 
and Sheridan Counties, WY and Big 
Horn, Carbon, Custer, Powder River, 
Rosebud, and Yellowstone Counties, MT 
for 180 days. An underlying ETA seeks 
90 days authority. Supporting shippers: 
There are 10 shippers. Their statements 
may be examined at the Regional office 
listed. 

MC 149195 (Sub- 6 - 2 TA), filed March 

14.1980. Applicant: ARCADIAN 
MOTOR CARRIERS, 1831 Simpson, 
Kingsburg, California 93631. 
Representative: James F Hauenstein 
(same as applicant). Polyfoam Articles 
and Supplies and Equipment used in the 


manufacturing of Poly foam Articles. 
Between Biola, Ca. and points in OR.. 
WA., AZ., MN„ NV.. CO.. TX.. OK.. KS.. 
MO., UT. for 180 days. Supporting 
Shipper: Packaging Industries of 
California, Inc. 12719 H Street, Biola, 
California 93606. 

MC 147227 (Sub-6-lTA). Applicant: 
ATLANTIC MARKETING CARRIERS, 
INC., P.O. Box 493, Kingsburg, CA 93631. 
Representative: Eric Meierhoefer, Suite 
423,1511 K Street, NW, Washington, DC 
20005. General commodities (except 
those of unusual value, classes A BrB 
explosives, household goods as defined 
by the Commission, commodities in bulk 
and those requiring special equipment), 
which are at the time moving on 
shippers' association bills of lading, (1) 
between Arlington, TX, and points in its 
commercial zone, on the one hand, and, 
on the other, points in CA. MA. FL, GA, 
MO, MI, IL NY, and NJ; (2) from points 
in MA, VT, and Clinton and Essex 
Counties, NY, to points in SD. WY, UT, 
WA. OR. NV, ID. NE. IA. AZ. NM. OK, 

NC, and SC (restricted to New England 
Shipping Association Cooperative bills 
of lading), for 180 days. Applicant has 
also filed an underlying ETA seeking up 
to 90 days of operating authority. 
Supporting Shipper New England 
Shipping Association Cooperative. 1029 
Pearl Street, Brockton, MA 02403. 

MC 150317 (Sub- 6 -lTA), filed March 

17.1980. Applicant: BOSSHARDT 
TRANSPORT. INC., Redmond, UT 
84652. Representative: Macoy A. 
McMurray, 800 Beneficial Life Tower, 36 
South State Street. Sait Lake City. UT 
84111. Contract carrier Irregular routes: 
Salt, all types of salt products, and clay 
used in, useful to, or which are 
incidental to the conduct of the business 
of Redmond Clay and Salt Company, or 
which are the product of the business of 
the subject of services rendered by the 
business, coal, pine poles, grain 
products, beet pulp, hay products, 
feathermeal, and meatmeal, between 
the facilities of Redmond Clay and Salt 
Company, at or near Redmond. UT. on 
the one hand and on the other, points in 
AZ. CA, CO, ID. KS, MT, NE. NV, NM. 

ND. OK. OR. SD, TX. UT. WA, and WY 
for the account of Redmond Clay and 
Salt Company, for 180 days. Supporting 
Shipper: Redmond Clay & Salt Co., Inc., 
Redmond, UT 84652. 

MC 123157 (Sub- 6 - 2 TA), filed March 

17.1980. Applicant: CTI, A 
CORPORATION. P.O. Box 397. Rillito. 

AZ 85246. Representative: A. Michael 
Bernstein, 1441 E. Thomas Rd., Phoenix, 
AZ 85014. Lime, in bulk, from Apex, NV 
to Soda Springs, ID, for 180 days 
Supporting Shipper: Flintkote Lime 
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Company, 4700 Romana Blvd., Monterey 
Park. CA 91754. 

MC 144951 (Sub-6-lTA), filed March 

17,1980. Applicant: CEBULSKE 
TRUCKING, P.O. Box 103, Seeley Lake, 
MT 59888. Representative: John R. 
Davidson, Davidson, Veeder, Baugh. 
Broeder & Poppler, P.C., Rm. 805, First 
Bank Building, Billings, MT 59101. 
Lumber and wood products from 
Missoula County, MT to points in the 
states of AZ, AR, CA. CO, ID. IL, IA, KS, 
MN. MO, NE, NV, NM, ND. OK. OR. SD. 
TX, UT. WA. WI. WY., for 180 days. 
Supporting Shipper(s): Rustics of 
Lindbergh Lake, Inc., Condon, MT 29826; 
P & J Lumber. Box 205. Seeley Lake, MT 
29868; Pyramid Mountain Lumber, Inc, 
Drawer J, Seeley Lake, MT 69868; K & L 
Mill, Star Rt., Box 352, Greenough, MT 
59836 Prentice Lumber Co., Inc., P.O. 

Box 4125, Missoula. MT 59806. 

MC 148000 (Sub-6-lTA), filed March 

17,1980. Applicant: C. H. DREDGE & 
CO.. INC., 918 South 2000 West, 
Syracuse, UT 84041. Representative: 
Bruce W. Shand, 430 Judge Building, Salt 
Lake City, UT 84111. Business forms 
from the facilities of Wallace Business 
Forms at or near Marlin, TX to Denver, 
CO, for 180 days. An underlying ETA 
seeks 90 days authority. Supporting 
shipper Wallace Business Forms, Inc„ 
P.O. Box 600, Marlin, TX 76661. 

MC 35227 (Sub-6-2 TA). filed March 

17,1980. Applicant: EDSON EXPRESS. 
INC., P.O. Box 887, Longmont, Colorado 
80501. Representative: Richard P. 
Kissinger. Steele Park, Suite 330, 50 
South Bteele Street, Denver. Colorado 
80209. Common carrier; regular routes: 
General commodities (except those of 
unusual value, classes A and B 
explosives, household goods as defined 
by the Commission, commodities in 
bulk, and those requiring special 
equipment) between Lander, WY, and 
Billings. MT, serving intermediate points 
located between Lander and Worland, 
WY, over the following described 
routes: (1) From Lander over WY Hwy 
789 to the Wyoming-Montana state line, 
then over U.S. Hwy 310 to junction U.S. 
Hwy 10 and Interstate 90 (near Laurel, 
MT). then over U.S. Hwy 10 and 
Interstate 90 to Billings, and return over 
the same route; and (2) From Lander 
over WY Hwy 789 to junction WY Hwy 
120, then over WY Hwy 120 to junction 
U.S. Hwy 16, then over U.S. Hwy 18 to 
junction Alternate U.S. Hwy 14, then 
over Alternate U.S. Hwy 14 to junction 
U.S. Hwy 310, then over U.S. Hwy 310 to 
junction U.S. Hwy 10 and Interstate 90 
(near Laurel. MT), then over U.S. Hwy 
10 and interstate 90 to Billings, and 
return over the same route, for 180 days. 


Underlying ETA Bled seeking 90 days 
authority. 

MC 124679 (Sub-8-5TA), filed March 

14.1980. Applicant: C. R. ENGLAND 
AND SONS, INC., 975 West 2100 South, 
Salt Lake City, UT. 84119. 
Representative: Robert H. Cannon (same 
as applicant). Sporting goods, sporting 
goods apparel, and materials and 
supplies used in the manufacture and 
distribution and sale of such 
commodities from Clearfield, UT to 
Williston and Colchester, VT and 
Boston, MA for 180 day9. Supporting 
shipper: Rossignol Ski Company Inc., 
Building Y-15, Freeport Center, 
Clearfield, UT 84015. 

Note.—Applicant holdi motor contract 
carrier authority in number MC-128813 and 
sub numbers thereunder, therefore dual 
operations may be involved. An underlying 
ETA seeks 90 days authority. 

MC 124679 (Sub-6-6TA), filed March 

14.1980. Applicant: C. R. ENGLAND 
AND SONS. INC., 975 West 2100 South, 
Salt Lake City, Utah 84119. 
Representative: Daniel E. England, 

(same as applicant). Meat, meat 
products, meat by-products and articles 
distributed by meat packing houses 
from Logan UT and its commercial zone 
to points in Pennsylvania, for 180 days. 
Supporting shipper North American 
Provisions Company. P.O. Box 340, Park 
Ridge. Illinois 60068. 

Note.—Applicant holds motor contract 
carrier authority in number MC-128813 and 
sub numbers thereunder, therefore dual 
operations may be involved. An underlying 
ETA seeks 90 days authority. 

MC 124679 (Sub-6-7TA), filed March 

17.1980. Applicant: C. R. ENGLAND 
AND SONS. INC., 975 West 2100 South, 
Salt Lake City, UT 84119. 

Representative: Daniel E. England (same 
address as applicant). Canned goods 
from the facilities of Pan Pacific 
Fisheries Division of CHB Foods at 
Terminal Island, CA, to points in CT, IL, 
IN, KY. MA, MI, MN. OH, OR. TN. UT. 
WA. WI. and WV. for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper: Pan Pacific Fisheries 
Division of CHB Foods, 338 Cannery 
Street, Terminal Island, CA 90731. 

MC 124679 (Sub-6-8TA), filed March 

17.1980. Applicant: C. R. ENGLAND & 
SONS, INC., 975 West 2100 South, Salt 
Lake City, UT 84119. Representative: 
Daniel E. England (same address as 
applicant). Sporting goods, sporting 
goods apparel, and materials and 
supplies used in the manufacture and 
distribution and sale of such 
commodities from Williston and 
Colchester, VT, and Boston. MA, to 
points in UT, Sparks, NV, and Troy. MI, 
for 180 days. An underlying ETA seeks 


90 days authority. Supporting shipper: 
Rossignol Ski Company, Inc., Building 
Y15, Freeport Center, Clearfield, UT 
84015. 

MC 124679 (Sub-6-9 TA). filed March 

17.1980. Applicant: C. R. ENGLAND & 
SONS. INC., 975 West 21 South. Salt 
Lake City, UT 84119. Representative: 
Daniel E. England (same address 
applicant). Wooden kitchen cabinets 
frm Salt Lake City, UT, to points in Kent 
and Spokane, WA, for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper Olympia Cabinet 
Manufacturing, 1537 South 700 West. 
Salt Lake City, UT 84104. 

MC 33919 (Sub-6-lTA), filed March 

12.1980. Applicant: FAIRCHILD 
GENERAL FREIGHT. INC., P.O. Box 
9967, Yakima, WA 98909. 
Representative: George H. Hart, 1100 
IBM Building Seattle, WA 98101. Paper 
and paper products from facilities of 
Container Corporation of America At 
Portland, OR to points in Washington in 
and west of Whatcom, Skagit, 
Snohomish, King, Pierce, Lewis and 
Skamania Counties, for 180 days. 
Supporting shipper Container 
Corporation of American, 2800 De LA 
Cruz Blvd, Santa Clara, CA 95050 
Hearing site: Seattle, WA. An 
underlying ETA seeks 90 days authority. 

MC 148208 (Sub-6-2TA), filed March 

17.1980. Applicant: FOR BREEDERS 
AGRICULTURAL COOPERATIVE, P.O. 
Box 295, Midvale, UT 84047. 
Representative: C. Reed Brown, 1300 
Walker Bank Building, Salt Lake City, 
UT 84111. Tallow, meat meal, and bone 
meal, in bulk, from the facilities of 
Intermountain Protein Products in West 
Jordan, UT, to CA and NV, for 180 days. 
An underlying ETA seeks 90 days 
authority. Supporting shipper 
Intermountain Protein Products, 5260 W. 
Old Bingham Hwy., West Jordan, UT 
84084. 

MC 136086 (Sub-6-lTA), filed March 

17.1980. Applicant: GUILEY 
TRUCKING, INC., 8615 Pecan Avenue, 
Fontana, CA 92335. Representative: 
Milton W. Flak, 4311 Wilshire Blvd., 
Suite 300, Los Angeles, CA 90010. 
Contract Carrier Irregular routes: (1) 
Steel roofing, steel siding and steel floor 
decking from the facilities of Verco 
Manufacturing, Inc., located at or near 
Antioch. CA, to points in NV, OR. WA, 
ID, WY, CO, NM, TX. UT, AZ and OK; 
and (2) materials, equipment, supplies 
and accessories used in the installation, 
manufacture and distribution of the 
commodities in (1) above, between the 
facilities of Verco Manufacturing. Inc., 
located at or near Antioch, CA, on the 
one hand, and the facilities of Verco 
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Manufacturing, Inc., located at Phoenix, 
AZ and Everett, WA, on the other hand, 
for the account of Verco Manufacturing 
Co., for 180 days. An underlying ETA 
seeks 90 days authority. Supporting 
I shipper: Verco Manufacturing Co., 4340 
N. 42nd Ave., Phoenix, AZ 85019. 

MC138256 (Sub-6-2TA), filed March 

14.1980. Applicant: INTERIOR 
TRANSPORT, INC., P.O. Box 3347, 
Spokane, WA 99220. Applicant’s 
representative: George H. Hart, 1100 
IBM Building, Seattle, WA 98101. 
Aluminum and aluminum products from 
the facilities of Kaiser Aluminum, Inc. in 
Spokane County, Washington to points 
in California, for 180 days. Supporting 
shipper: Kaiser Aluminum, Inc., P.O. Box 
15108, Spokane, WA 99215. 

MC 98320 (Sub-6-lTA), filed March 

14.1980. Applicant: JACKSON-ROCK 
SPRINGS STAGES. INC., 514 Lewis 
Street, Rock Springs. WY 82901. 
Applicant's representative: Jim Zanetti, 
514 Lewis Street, Rock Springs. WY 
82901. Common carrier , irregular route: 
Passengers and their baggage , in charter 
operations, between points in Teton, 
Sublette, and Sweetwater Counties in 
WY and points in WY. UT, ID, and CO 
for 180 days. An underlying ETA seeks 
90 days authority. Supporting shippers: 
There are 20 statements in support 
attached to this application, which may 
be examined at the ICC Regional Office 
in San Francisco. CA. 

MC 150297 (Sub-6-lTA). filed March 

14.1980. Applicant: JO-MAR 
EQUIPMENT CO.. 1140 SW. Upper 
Devon Lane, Lake Oswego. OR 97034. 
Applicant’s representative: Robt. R. 

Hollis, 400 Pacific Bldg., Portland, OR 
97204. Contract carrier, irregular routes: 
Fabricated wood products, K.D., 
playground equipment, apparatus and 
parts, laminated and plywood products 
and rough lumber, from the facilities of 
Columbia Cascade Timber Company, at 
Vancouver, WA to points in the United 
States, restricted to shipments for the 
account of Columbia Cascade Timber 
Company. For 180 days. Supporting 
shipper: Columbia Cascade Timber 
Company, 1975 SW. 5th Avenue, 

Portland. OR 97201. 

MC 138026 (Sub-6-2TA), filed March 

14.1980. Applicant: LOGISTICS 
EXPRESS, INC., d.b.a. LOGEX, 1890 
South Chris Lane, Anaheim, California 
92805. Representative: Patricia M. 
Schnegg, Knapp, Grossman & Marsh, 707 
Wilshire Boulevard, 1800 United 
California Bank Building, Los Angeles, 
California 90017. Liquid hydrogen from 
Michoud. LA to El Dorado, AR. Fairfield, 
Wilsonville and Anniston, AL, Delaware 
City, DE, Deland, Largo. Jacksonville, 
Tampa, West Pearl Beach, Hollywood, 


and Melbourne, FL, Baltimore, MD, 
Magnolia and Marks, MS, Auburn, NY, 
Youngstown, Scotsdale, Clairton, 
Blair8ville. Mountain Top, Leechburg 
and Butler, PA. Oklahoma City and 
Tulsa, OK, Nashville and Memphis, TN. 
Newell, Charleston, and Fairmont, WV, 
and all points in TX, for 180 days. 
Supporting shipper Air Products and 
Chemicals. Inc., Post Office Box 538, 
Allentown, Pennsylvania 18105. 

MC 32882 (Sub-6-lTA), filed March 

17.1980. Applicant’s name: MITCHELL 
BROS. TRUCK LINES, 3841 North 
Columbia Boulevard, Portland, OR 
97217. Applicant's representative: David 
J. Lister, P.O. Box 17039, Portland, OR 
97217. Zirconium or Zircalloy Alloy 
from Weber County, UT to Richland and 
Kennewick. WA; Port of Portland, OR 
and Port of Oakland, CA. Restriction: 
Restricted to shipments originating at 
the facilities of Western Zirconium, Inc. 
at Weber County. UT, for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper Western Zirconium, 
Inc., 10000 West 900 South, Little 
Mountain, UT 94401. 

MC 141722 (Sub-6-lTA), filed March 

14.1980. Applicant: NORM’S DELIVERY 
SERVICE, INC., 7107 Vineland Avenue, 
North Hollywood, CA 91605. 
Representative: Eldon M. Johnson, 650 
California Street, Suite 2808, San 
Francisco, CA 94108. Jet aircraft 
engines; parts for jet aircraft; and 
airline terminal equipment and supplies, 
restricted to movements on low-bed 
trailers equipped with air-ride 
suspension, between points in CA on the 
one hand, and on the other hand, points 
in NV and OR, for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper: Air California, 
Oakland International Airport, Hangar 
6. Oakland, CA 94614. 

MC 1977 (Sub-6-2TA). filed March 17, 
1980. Applicant: NORTHWEST 
TRANSPORT SERVICE, INC., 5321 
Monroe Street, Denver, CO 80216. 
Representative: Leslie R. Kehl (doing 
business as) Jones, Meiklejohn. Kehl & 
Lyons, 1600 Lincoln Center, 1660 Lincoln 
Street, Denver, CO 80264. Common 
carrier regular routes; General 
commodities (except those of unusual 
value, household goods as defined by 
the Commission, commodities in bulk, 
and those requiring special equipment); 
(1) between Salt Lake City, UT and 
Oakland, CA serving Winnemucca, NV 
for joinder only, and serving 
intermediate points between Reno, NV 
(including Reno) and Oakland. CA and 
off route points within a 50 mile radius 
of Oakland, CA; from Salt Lake City, UT 
over 1-80 to Oakland, CA and return 
over the same route; (2) between Salt 


Lake City, UT and San Diego, CA 
serving the intermediate points between 
Los Angeles, CA and Las Vegas, NV and 
serving Cove Fort, UT for joinder only; 
then over 1-10 from Salt Lake City, UT 
over 1-15 to Junction 1-10 to Los 
Angeles, then over 1-5 to San Diego and 
return over the same route; (3) between 
Boise. ID and Winnemucca, NV serving 
Winnemucca. NV for joinder only; from 
Boise over ID Highway 55 to Junction 
U.S. Highway 95, then over U.S. 

Highway 95 to Winnemucca, NV and 
return over the same route; (4) between 
Flagstaff. AZ and Los Angeles. CA, 
serving Flagstaff, AZ for joinder only 
and serving off route points within a 50 
mile radius of Los Angeles, CA; from 
Flagstaff, AZ over 1-40 to Junction 1-15, 
then over 1-15 to Junction 1-10, then over 
1-10 to Los Angeles, and return over the 
same route; (5) between Denver. CO and 
Cove Fort, UT serving Cove Fort for 
joinder only; from Denver over 1-70 to 
Cove Fort, UT and return over the same 
route. Serving commercial zones of 
designated points and tacking with 
Applicant’s existing authority at Salt 
Lake City, UT; Boise, ID and Flagstaff, 
AZ. Interlining at Los Angeles, and 
Oakland, CA; and Reno and Las Vegas, 
NV and their commerical zones for 180 
days. An underlying ETA seeks 90 days 
authority. There are 504 shippers. 

MC 125916 (Sub-6-2TA), filed March 

17.1980. Applicant: NORWOOD 
TRANSPORTATION. INC., 2232 South 
7200 West, Magna. UT 84044. 
Representative: Macoy A. McMurray, 

800 Beneficial Life Tower, 36 South State 
St.. Salt Lake City, UT 84111. Ore 
concentrates in bulk from Salt Lake 
City, UT. to the facilities of American 
Smelting and Refining Company at East 
Helena, MT, for 180 days. An underlying 
ETA seeks 90 days authority. Supporting 
shipper: B. R. MacKay & Sons. 1520 
Pioneer Road. Salt Lake City, UT 84104. 

MC 138732 (Sub-6-lTA), filed March 

18.1980. Applicant: OSTERKAMP 
TRUCKING, INC., 764 North Cypress 
Street, Post Office Box 5546, Orange, 
California 92667. Representative: 

Michael R. Eggleton, 2500 Old Crow 
Canyon Road, Suite 325, San Ramon, 
California 94583. Insulating Materials, 
from the facilities of Johns-Manville 
Sales Corporation at Willows. CA, to 
points in AZ, ID. MT. NV, OR. UT. WA 
for 180 days. An underlying ETA seeks 
90 days authority. Supporting shipper: 
Johns-Manville Sales Corporation, 2600 
Campus Drive, San Mateo. CA 94403. 

MC 64820 (Sub-6-lTA), filed March 

14.1980. Applicant: PARADIS 
TRANSFER AND STORAGE, INC., 922 
Whitman, Medford, OR 97501. 
Representative: Robt. R. Hollis. 400 
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Pacific Bldg., Portland. OR 97204. 
Common carrier, regular routes: General 
commodities (except commodities in 
bulk, articles of unusual value, 
household goods as defined by the 
Commission and articles requiring 
special equipment) between Portland, 

OR and the OR-CA state boundary, via 
Interstate Route 1-5, serving 
intermediate and off-route points in 
Josephine and Jackson Counties, OR and 
points within the Portland, OR 
commercial zone, for 180 days. 
Supporting shippers: There are 8 
shippers. Their statements may be 
examined at the Regional office listed. 

MC 142941 (Sub-6-lTA), filed March 

18.1980. Applicant: SCARBOROUGH 
TRUCK LINES, INC., P.O. Box 6716, 
Phoenix, AZ 85005. Representative: 

Doug W. Sinclair. P.O. Box 6716, 

Phoenix, AZ. Foodstuffs in vehicles 
equipped with mechanical refrigeration 
(except commodities in bulk), from 
Newark, Delaware to the 48 contiguous 
States, for 180 days. An underlying ETA 
seeks 90 days authority. Supporting 
shipper Omniway, 2000 South Ninth 
Street, Louisville. KY. 

MC 142941 (Sub-6-2TA), filed March 

17.1980. Applicant: SCARBOROUGH 
TRUCK LINES, INC., P.O. Box 6716. 
Phoenix. AZ 85005. Representative: 

Doug W. Sinclair (same address as 
above). Household appliances 
electronic devices; from San Diego, CA 
and its Commercial Zone to Phoenix, 

AZ, for 180 days. An underlying ETA 
seeks 90 days authority. Supporting 
shippers): Edwards Distributing. Inc., 

310 So. 29th St., Phoenix. AZ. 

MC 128248 (Sub-6-lTA). filed March 

17.1980. Applicant: SOUTHWEST 
TRUCK SERVICE. P.O. Box AD. 
Watsonville, CA 95076. Representative: 
William F. King, Suite 400, Overlook 
Building. 6121 Lincolnia Road, 
Alexandria. VA 22312. Contract carrier: 
Irregular routes: Meats, meat products, 
meat by-products, and articles 
distributed by meat packinghouses, as 
described in Sections A and C of 
Appendix I to the report in Descriptions 
in Motor Carrier Certificates 61 M.C.C. 
209 and 766 (except hides and 
commodities in bulk), from Dodge City. 
KS to points in AZ. AR, CA, CO, ID, IL, 
IA. MN. MO. MT. NE. NV. NM. OK. OR. 
TX. UT. WA. WI and WY for the 
account of MBPXL Corporation, for 180 
days. An underlying ETA seeks 90 days 
authority. Supporting shipper: MBPXL 
Corporation. P.O. Box 2519, Wichita, KS 
67201. 

MC 150318 (Sub-6-lTA), filed March 

17.1980. Applicant: TAYLOR 
WAREHOUSE & TRUCKING 
COMPANY. INC., 14615 Anson Avenue, 


Santa Fe Springs. CA 90670. 
Representative: William J. Monheim, 

P.O. Box 1756, Whittier. CA 90609. 
Contract carrier, irregular routes, plastic 
materials and ingredients (except 
commodities in bulk), from De Ridder, 
LA, and Terre Haute, IN, to Portland. 

OR, and Seattle, WA (and points in their 
commercial zones) and to points in CA. 
under a continuing contract(s) with 
Ampacet Corporation, for 180 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operating 
authority. Supporting shipper Ampacet 
Corporation, 14615 Anson Avenue, 

Santa Fe Springs, CA 90670. 

MC 26396 (Sub-6-OTA), filed March 

14.1980. Applicant: THE WAGGONERS 
TRUCKING. P.O. Box 31357, Billings. 
Montana 59107. Representative: 

Bradford E. Kistler, P.O. Box 82028, 
Lincoln, NE 68501. Drilling mud and 
drilling mud additives, from Hopewell, 
VA and Bakersfield, CA to ports of 
entry on the International Boundary line 
between the United States and Canada 
located in MT. for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper United Mud Supply, 
Ltd., 4316 D 64th Avenue S.E., Calgary, 
Alberta, Canada T3C 2B3. 

MC 26396 (Sub-8-10TA). filed March 

17.1980. Applicant: THE WAGGONERS 
TRUCKING. P.O. Box 31357, Billings, 
Montana 59107. Representative: 

Bradford E. Kistler, P.O. Box 82028, 
Lincoln, NE 68501. Agricultural 
chemicals (except in bulk) from Billings, 
MT to points in CA CO, ID. MN, NE. 

NV, ND. OR. SD. UT, WA and WY. for 
180 days. An underlying ETA seeks 90 
days authority. Supporting shipper 
Diamond Shamrock Corporation, 617 
Veterans Blvd., Suite 205, Redwood City. 
CA 94063. 

MC 26396 (Sub-O-llTA), filed March 

17.1980. Applicant: THE WAGGONERS 
TRUCKING. P.O. Box 31357, Billings. 
Montana 59107. Representative: 

Bradford E. Kistler. P.O. Box 82028, 
Lincoln, NE 68501. Lubricating oil, in 
barrels, from ports of entry on the 
International Boundary line between the 
U.S. and Canada located in MT; and 
from points in CA, OK and SD to points 
in MT. ND, and WY, for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper Fleet Lube Supply. 
P.O. Box 952, Billings, MT 59103. 

MC 115092 (Sub-6-2TA), filed March 

17,1980. Applicant: TOMAHAWK 
TRUCKING. INC., P.O. Box O. Vernal, 

UT 84078. Representative: Walter 
Kobos, 1016 Kehoe Drive, St. Charles. IL 
60174. Junk batteries from Portland, OR. 
Seattle. WA, and the counties of 
Alameda, Contra Costa, Santa Clara, 

San Francisco, and San Mateo. CA. to 


Dallas, TX, and Heflin, LA, for 180 days. 
An underlying ETA seeks 90 days 
authority. Supporting shipper General 
Battery Corporation. P.O. Box 1262, 
Reading. PA 19603. 

MC 135803 (Sub-6-2TA), filed March 

18.1980. Applicant: WALLACE 
TRANSPORT, 9290 E. Hwy 140 (P.O. 
Box 67), Plana da. CA 95365. 
Representative: Donald M. Fennel (same 
as above) Plastic or rubber articles or 
the materials in the manufacture 
thereof, between the facilities of Packer 
West at or near Reno. NV and points in 
CA, for 180 days. Supporting shipper: 
Packer West, 300 Parr Blvd., Reno. NV 
89510. 

MC 141804 (Sub-6-15TA), filed March 

14.1980. Applicant: WESTERN 
EXPRESS. Division of INTERSTATE 
RENTAL, INC., 4015 Guasti Road, P.O. 
Box 3488, Ontario. CA 91761. 
Applicant's representative: Frederick J. 
Coffman, (same as applicant). Bags, 
pouches, food product casings and 
material used in the manufacture of the 
above items from Danville, IL to 
Atlanta, GA, Bethlehem. PA and Kansas 
City, MO and their respective 
commercial zones. Restricted to traffic 
originating at and destined to the 
facilities of Teepak, Inc., for 180 days. 
Supporting shipper: James R. Smith. 
Traffic Manager. TEEPAK. 915 North 
Michigan. Danville, IL 61832. 

MC 141804 (Sub-6-18TA), filed March 

17.1980. Applicant: WESTERN 
EXPRESS, Division of Interstate Rental, 
Inc., 4015 Guasti Road, P.O. Box 3488. 
Ontario, CA 91761. Applicant’s 
representative: Frederick J. Coffman 
(same as applicant). Commodities dealt 
in and used in hardware and home 
improvement and repair stores, between 
points in the U.S. (except AK and HI). 
Restricted to traffic originating at or 
destined to the facilities of Color Tile 
Supermart. Inc., for 180 days. Supporting 
shipper J. Frederick Anderson, Traffic 
Manager, Color Tile Supermart, Inc., 
1400 N. Two Tandy Tower. Fort Worth, 
TX 76113. 

MC 117786 (Sub-6-5TA), filed March 

17,1980. Applicant: RILEY WHITTLE. 
INC., P.O. Box 19038, Phoenix. AZ 85005. 
Applicant's representative: A. Michael 
Bernstein, 1441 E. Thomas Rd„ Phoenix, 
AZ 85014. (1) Doors and door sections 
and parts and accessories used or useful 
in the installation thereof; (2) industrial 
cabinets and parts thereof and 
commodities used in the manufacture, 
assembly and installation of die same; 
(3) steel tubing; (4) electrical machinery; 
(5) pallets, platforms, racks and skids 
and parts thereof and commodities used 
in the manufacture, assembly and 
installation of the same, from the 
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facilities of Stanley Vemco Products, 

Inc. in Covington, OH; Allentown and 
Pottstown, PA; Detroit and Birmingham, 
MI; to points in TX. IL, GA and CA, for 
180 days. Supporting shipper: Stanley 
Vemco Products, Inc., 195 Lake St, New 
Britain. CT 06052. 

MC 117786 (Sub-6-6TA), filed March 

17. 1980. Applicant: RILEY WHITTLE, 
INC.. P.O. Box 19038, Phoenix. AZ 85009. 
Applicant’s representative: A. Michael 
Bernstein, 1441 E. Thomas Rd.. Phoenix, 
AZ 85014. Yogurt, from Newark, OH to 
Los Angeles, CA, for 180 days. An 
underlying ETA seeks 90 days authority. 
Supporting shipper: The Kroger 
Company, 1014 Vine St., Cincinnati, OH 
45201. 

MC 125433 (Sub-6-12TA), filed March 

13. 1980. Applicant: F-B TRUCK LINE 
COMPANY, 1945 South Redwood Road, 
Salt Lake City, UT 84104. Applicant’s 
representative: John B. Anderson, (same 
as applicant). (1) Batteries, and 
accessories and supplies used in 
connection with batteries , and (2) 
materia/, equipment and supplies used 
in the manufacture and distribution of 
batteries, between the facilities utilized 
by General Battery Corp., on the one 
hand, and, on the other, points in the 
United States (except AK and HI), for 
180 days. Supporting shipper General 
Battery Corp., P.O. Box 1262, Rending, 

PA 19063. 

MC 138762 (Sub-6-lTA), filed March 

13. 1980. Applicant: MUNICIPAL TANK 
LINES LIMITED, P.O. Box 3500, Calgary, 
Alberta. Canada T2P 2P9. Applicant’s 
representative: Ray F. Koby, 314 
Montana Building. P.O. Box 2567, Great 
Falls, Montana 59403. Chlorinated 
Trisodium Phosphate , in bulk, in tank 
vehicles, from the United States/Canada 
International Boundary line located at 
ports of entry in MI and NY. to ST. 

Louis, MO; Quincy. IL and Baltimore, 

MD for 180 days. Applicant has filed an 
underlying ETA for 90 days. Supporting 
shipper: Diversey (Canada] Limited, 

2645 Royal Windsor Drive, Mississauga, 
Ontario. L5J1L1. 

By the Commission. 

Agatha L Mergenovich, 

Secretary. 

|FR Due 80-3883 Filed 3-28-40; 8:45 am] 

BILLING C00E 7035-01-81 


international communication 

agency 

Culturally Significant Objects Imported 
•or Exhibition; Determination 

Notice is hereby given of the following 
determination: Pursuant to the authority 
vested in me by the act of October 19, 


1965 (79 Stat. 985, 22 U.S.C. 2459) and 
Executive Order 12047 of March 27.1978 
(43 FR 13359, March 29.1978), I hereby 
determine that the objects in the exhibit, 
“Post-Impressionism: Crosscurrents in 
European and American Paintings, 1880- 
1906” (included in the list 1 filed as a 
part of this determination) imported 
from abroad for the temporary 
exhibition without profit within the 
United States are of cultural 
significance. These objects are imported 
pursuant to a loan agreement between 
the National Gallery of Art. Washington. 
D.C., and the Royal Academy of Arts, 
London, England. I also determine that 
the temporary exhibition or display of 
the listed exhibit objects at the National 
Gallery of Art, Washington, D.C., 
beginning on or about May 25,1980, to 
on or about September 1,1980, is in the 
national interest. 

Public notice of this determination is 
ordered to be published in the Federal 
Register. 

John E. Reinhardt, 

Director, International Communication 
Agency. 

[FR Doc. 80-0879 Filed 3-28-40:9*16 nm| 

BILLING COOE 8230-01-M 


INTERNATIONAL TRADE 
COMMISSION 

Watches and Watch Movements From 
Insular Possessions; Determination of 
Apparent U.S. Consumption of Watch 
Movements in 1979 and of Quotas for 
Duty-Free Entry of Watches and Watch 
Movements From Insular Possessions 
in 1980 

In accordance with headnote 6(c) of 
schedule 7, part 2, subpart E, of the 
Tariff Schedules of the United States 
(TSUS), the U.S. International Trade 
Commission has determined that the 
apparent U.S. consumption of watch 
movements for the calendar year 1979 
was 63,526,000 units. 

The determination was derived as 


follows: 

Item i.ooo 

units 

U.S production _ 20,350 

Plus inventory decrease _ _____ i .204 

Less exports of domestic merchandise. .. *2.927 

Apparent U.S consumption of domestic und _ 18.627 

U.S. imports -- 41,924 

Less reexports of foreign merc h andise . *789 

Net imports .—__*__ 41.135 


1 An itemized list of objects included in the 
exhibit is filed as part of the original document. 


ttem 1.000 

units 


Shipments from Virgin Islands, Guam, and American 
Samoa.________ 3.764 


Apparent U.S. consumption__ 83.526 


'Official statistics of (he U.S. Department of Commerce 
were adjusted to compensate for a number of shipments for 
which information was erroneously reported. 

The number of watches and watch 
movements, the product of the Virgin 
Islands, Guam, and American Samoa, 
which may be entered free of duty 
during calendar year 1980 under 
headnote 6(b) of subpart E of the TSUS 
is as follows: 


Units 


Virgin Islands_ _ __ , , 6 . 176.000 

Guam...... 588.000 

American Samoa_ —. 294.000 


Issued: March 27,1980. 

By order of the Commission: 
Kenneth R. Mason, 

Secretary . 

[FR Doc. 80-0739 Filed 3-28-40: 8:45 amj 
BILLING CODE 7020-42-8* 


(Investigation Nos. 731-TA-13 (Final), 731- 
TA-14 (Final), and 731-TA-16 (Final)l 

Melamine in Crystal Farm; Scheduling 
of Hearing 

action: Notice is hereby given that: 

(a) Public hearing date confirmed, viz, 
for 10:00 a.m., Friday, April 11,1980, in 
the Commission’s Hearing Room, 701 E 
Street, N.W., Washington, D.C., 

(b) Prehearing staff report will be 
available to the parties on Tuesday, 
March 25,1980, 

(c) Prehearing statements are due 
from parties by Wednesday, April 9. 
1980. 

FOR FURTHER INFORMATION CONTACT: 

John MacHatton, the supervisory 
investigator assigned by the 
Commission to this investigation. 
Telephone (202) 523-0439. 
SUPPLEMENTARY INFORMATION: The 
Commission effective January 1,1980, 
instituted investigations 731-TA-13 
(Final), and 731-TA-14 (Final) (45 F.R. 
3401, January 17,1980) and effective 
February 26.1980, instituted 
investigation 731-TA-16 (Final) (45 F.R. 
17096, March 17,1980). That notice 
incorporated a tentative hearing date. 

By order of the Commission. 

Issued: March 27,1980. 

Kenneth R. Mason, 

Secretary. 

[FR Doc 80-9002 Filed 3-28-84. MS ami 

BILLING CODE 7020-42-8* 
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JOINT BOARD FOR THE 
ENROLLMENT OF ACTUARIES 

Advisory Committee on Actuarial 
Examinations; Meeting 

Notice is hereby given that the 
Advisory Committee on Acutuarial 
Examinations will meet at Room 4121, 
Department of the Treasury, 15th Street 
and Pennsylvania Avenue, N.W., 
Washington, D.C. on April 29,1980 
beginning at 9:30 a.m. 

The purpose of the meeting is to 
discuss topics and questions which may 
be recommended for inclusion in the 
Joint Board’s examinations in actuarial 
mathematics and methodology, referred 
to in Title 29 U.S. Code. Sections 
1242(a)(1)(B) and (C). A determination 
as required by Section 10(d) of the 
Federal Advisory Committee Act (Pub. 

L. 92-463) has been made that this 
meeting is for the purpose of considering 
matters falling within the exemption to 
public disclosure set forth in Title 5 U.S. 
Code, Section 552(b)(5) and that the 
public interest requires such meeting be 
closed to public participation. 

Dated: March 26,1960. 

Leslie S. Shapiro, 

Advisory Committee Management Officer, 
Joint Board for the Enrollment of Actuaries 

|FR Doc. 60-9052 Filed 5-2S-00; M5 *mj 

BILLING CODE 4810-2S-4I 


DEPARTMENT OF JUSTICE 
Attorney General 

Order Modifying and Amending the 
Final Judgment Action To Enforce 
Compliance With Terms of NPDES 
Permits 

In accordance with Departmental 
policy. 28 CFR 50.7, 38 FR 19029, notice 
is hereby given that a proposed order 
modifying and amending the final 
judgment in United States v. Puerto Rico 
Aqueduct and Sewer Authority has been 
lodged with the United States District 
Court for the District of Puerto Rico. The 
decree imposes on defendant certain 
requirements and compliance dates with 
respect to the operation of its ninety-one 
wastewater treatment plants. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this notice, written comments 
relating to the proposed order. 
Comments should be addressed to the 
Assistant Attorney General of the Land 
and Natural Resources Division, 
Department of Justice. Washington, D.C 
20530 and should refer to United States 
v. Puerto Rico Aqueduct and Sewer 
Authority D. J. Ref. 90-6-1-1870. 


The proposed order may be examined 
at the office of the United States 
Attorney, District of Puerto Rico, Post 
Office Box 3391, San Juan, Puerto Rico 
00904. at the Region II office of the 
Environmental Protection Agency. 26 
Federal Plaza, New York, New York 
10007, and the Pollution Control Section, 
Land and Natural Resources Division of 
the Department of Justice, Room 2644, 
Ninth Street and Pennsylvania Avenue, 
N.W., Washington, D.C. 20530. A copy of 
the proposed order may be obtained in 
person or by mail from the Pollution 
Control Section, Land and Natural 
Resources Division of the Department of 
Justice. 

Angus Macbeth, 

Deputy Assistant A ttomey General. Land and 
Natural Resources Division. 

|FR Doc. 60-9673 Filed 3-28-80: *45 wa| 

BILLING COOE 4410-01-41 


Proposed Consent Decree in Action 
To Enjoin Discharge of Water 
Pollutants by A. B. Chance Co. 

In accordance with Department 
policy, 28 CFR 50.7, 38 FR 19029, notice 
is hereby given that on March 17.1980, a 
proposed consent decree in United 
States of America v. A . B. Chance 
Company , Civil Action C-80-0034-P, 
was lodged with the United States 
District Court for the Northern District 
of West Virginia. 

A. B. Chance Company owns and 
operates a plant at Parkersburg, West 
Virginia. The Parkersburg plant 
manufactures high voltage porcelain 
insulators and discharges process 
wastewater into Wards Run. The 
proposed consent decree requires A. B. 
Chance Company to comply with the 
discharge limitations in the NPDES 
permit issued to it for the Parkersburg 
plant. In addition, it requires A. B. 
Chance Company to pay $6,000 to the 
United States within 30 days after the 
entry of the consent decree. 

The proposed consent decree may be 
examined at the office of the United 
States Attorney for the Northern District 
of West Virginia, Federal Building, 1125- 
1141 Chapline Street, Wheeling, West 
Virginia 26003; at the Region III office of 
the Environmental Protection Agency, 
Enforcement Division, Curtis Building, 
6th and Walnut Streets, Philadelphia. 
Pennsylvania 19106; and at the Pollution 
Control Section, Land and Natural 
Resources Division of the Department of 
Justice, Room 1728, 9th and 
Pennsylvania Avenue, N.W., 
Washington, D.C. 20530. A copy of the 
proposed consent decree may be 
obtained in person or by mail from the 
Pollution Control Section. Land and 


Natural Resources Division of the 
Department of Justice. 

The Department of Justice will receive 
written comments relating to the 
proposed consent decree for a period of 
thirty (30) days from the date of this 
notice. Comments should be addressed 
to the Deputy Assistant Attorney 
General. Land and Natural Resources 
Division. Department of Justice. 
Washington. D.C. 20530, and should 
refer to United States of America v. A. 

B. Chance Company; N.D. W. Va.. Civil 
Action No. C-80-0034-P. D.J. 90-5-1-1- 
1052. 

Angus Macbeth. 

Deputy Assistant Attorney General. Land and 
Natural Resources Division. 

|FR Doc. 80-8671 Filed 5-28-80; *45 ami 

8ILUNG COOE 4410-01-M 


Proposed Consent Decree in Action 
To Enjoin Discharge of Water 
Pollutants by the City of Bozeman, 
Mont. 

In accordance with Departmental 
Policy, 28 CFR 50.7, 38 FR 19029, notice 
is hereby given that on February 15, 
1980, a proposed consent decree in 
United States v. City of Bozeman (D. 
Mont. No. CV-78-42-BU), was lodged 
with the United States District Court for 
the District of Montana. The proposed 
consent decree requires the City to pay 
a civil penalty and upgrade its waste 
water treatment system to insure that it 
complies with the requirements of the 
Clean Water Act. 

The proposed consent decree may be 
examined at the office of the United 
States Attorney. 187 Federal Building, 
Butte, Montana and at the Polliution 
Control Section, Land and Natural 
Resources Division of the Department of 
Justice, Room 2644, Ninth and 
Pennsylvania Avenue, N.W., 
Washington, D.C. 20530. A copy of the 
proposed decree may be obtained in 
person or by mail from the Pollution 
Control Section. Land and Natural 
Resources Division of the Department of 
Justice. 

The Department of Justice will receive 
written comments relating to the 
proposed consent decree for a period of 
thirty (30) days from the date of this 
notice. Comments should be addressed 
to the Assistant Attorney General. Land 
and Natural Resources Division, 
Department of Justice, Washington, D C. 
20530, and should refer to United States 
v. City of Bozeman . Montana (D. Mont. 
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No. CV-78-42-BU). D.J. Ref. 90-5-1-1- 

989. 

Angus Macbeth, 

Deputy Assistant Attorney General, Land and 
Natural Resources Division, 

(FR Doc. 80-9672 Filed 3-28-80. 8c45 an] 

BILLING CODE 4410-01 -14 


Proposed Consent Decree in Action 
To Enjoin Discharge of Water 
Pollutants by Washburn Wire Co. 

In accordance with Departmental 
policy, 28 CFR 50.7, 38 FR 19029, notice 
is hereby given that on March 14,1980, a 
proposed consent decree in United 
States v. Washburn Wire Company 
(D.R.L Civ. No. 80-0062), was lodged 
with the United States District Court for 
the District of Rhode Island. The 
proposed consent decree requires the 
Company to bring its Phillipsdale, Rhode 
Island, specialty steel plant into 
compliance with requirements of the 
Federal Water Pollution Control Act. 

The proposed consent decree may be 
examined at the office of the United 
States Attorney, 223 Federal Building 
and Courthouse, Kennedy Plaza, 
Providence, Rhode Island 02903, and at 
the Pollution Control Section, Land and 
Natural Resources Division of the 
Department of Justice, Room 2633, Ninth 
and Pennsylvania Avenue, N.W., 
Washington, D.C. 20530. A copy of the 
proposed decree may be obtained in 
person or by mail from the Pollution 
Control Section, Land and Natural 
Resources Division of the Department of 
Justice. 

The Department of Justice will receive 
written comments relating to the 
proposed consent decree for a period of 
fifteen (15) days from the date of this 
notice. Comments should be addressed 
to the Assistant Attorney General, Land 
and Natural Resources Division, 
Department of Justice, Washington, D.C. 
20530, and should refer to United States 
v. Washburn Wire Company (D.R.I., Civ. 
No. 80-0062. D.J. Ref. 90-5-1-1-947.) 
Angus Macbeth, 

Deputy Assistant Attorney General, Land and 
Natural Resources Division. 

(FR Doc. 80-9670 Filed 3-28-80. 8:45 am] 

BILLING COOE 4410-01-M 


Drug Enforcement Administration 

Proposed 1980 Revised Aggregate 
Production Quotas 

Section 306 of the Controlled 
Substances Act of 1970 (21 U.S.C. 826) 
requires the Attorney General to 
establish aggregate production quotas 
for all controlled substances in 
Schedules I and II each year. This 


responsibility has been delegated to the 
Administrator of the Drug Enforcement 
Administration pursuant to § 0.100 of 
Title 28 of the Code of Federal 
Regulations. 

On September 11,1979 and September 
26,1979, notices of the final aggregate 
production quotas for these substances 
were published in the Federal Register 
(44 FR 52894, 44 FR 55443). Also 
indicated in these notices was that 
pursuant to Title 21 of the Code of 
Federal Regulations, § 1303.23(c), the 
Administrator of the Drug Enforcement 
Administration would in early 1980 
adjust these quotas based upon a review 
of 1979 end of year inventory and 1979 
disposition data as submitted by quota 
applicants, as well as other information 
which would be available to DEA at this 
time. 

Based upon consideration of the end 
of year inventory figures and the actual 
disposition data submited by applicants, 
as well as estimates of the medical 
needs of the United States submitted to 
the Drug Enforcement Administration by 
the Food and Drug Administration, the 
Administrator of the Drug Enforcement 
Administration, under the authority 
vested in the Attorney General by 
Section 306 of the Controlled Substances 
act of 1970 (21 U.S.C. 826) and delegated 
to the Administrator by § 0.100 of Title 
28 of the Code of Federal Regulations, 
does hereby propose the following 
changes of the aggregate production 
quotas for 1980 for the below listed 
controlled substances expressed in 
grams of anhydrous acid or base: 


Basic class 

Previously 

established 

1980 

aggregate 

production 

quota 

Proposed 
revised i960 
aggregate 
production 
quota 

Schedule 1...___^ 



2.5-Dimethoxyamphetamine.... 

32,000.000 

25,000,000 

Schedule II.- 



Amobartxtal. 

6,089,000 

3,913,000 

Amphetamine..- 

2,681.000 

1,856,000 

Amtendine.... 

251.500 

150,000 

Codeine.. 

55.712.000 

53.000.000 

Codeine for Conversion_ 

2,902,000 

3.187,000 

Desoxyephednne... 

1,945.000 

1,824.000 


*1.644.000 

>1.644.000 

Dihydrocodeine.. 

1,045.000 

1,106,000 

Diphenoxylate. 

1,220.000 

715,000 

Diprenorphine.. 


800 

Hydrocodone. 

915.000 

800.000 

Hydromorphone.... 

122,000 

96,000 

Levorphanol... 

11.000 

13,000 

Meperidine.. 

10.500.000 

11,000,000 

Methadone. 

1,382,000 

1,277,000 

Methadone Intermediate. 

1,710,000 

1,656,000 

Methequalone__ __ 

11,476.000 

4,266,000 

Methylphenidate....... 

1.202,000 

1.443.000 

Morphine ..... 

866,000 

966.000 

Morphine for Conversion. 

67,556.000 

57.703.000 

Opium (lor tinctures extracts. 



etc. expressed in terms of 



USP powered opium in 



morphine content). . 

2,284,000 

2.435.000 

Pentobarbital. 

14,000.000 

18.562.000 

Phenmetrazine ...... 

2.073.000 

1.012.000 

Phenylacetone........ 


10.000.000 

Secobarbital. 

7!508,000 

7,347.000 


Previously Proposed 

established revised 1980 
Basic dess 1980 aggregate 

aggregate production 

production quota 

quota 


Thebaine tor Conversion_ 1,579,000 2.283.000 


•For 1-desoxyephednne and 301.000 tor methampheta- 
rrtne 

•For 1-desoxyephednne and 180,000 for methampheta- 
mine. 

When determining the above listed 
proposed revised 1980 aggregate 
production quotas, the following factors 
influenced DEA’s determination to 
propose either raising or lowering the 
previously finalized quotas for 1980: 

a. Relative to morphine (for sale] and 
pentobarbital—Increased sales, 
combined with inventories which have 
been over-estimated in the derivation of 
the initially established quotas are 
primarily responsible for the proposed 
increases in these quotas. Although the 
use of pentobarbital for products 
intended for use in humans continues to 
decline, the dramatic increase in the use 
of this substance in veterinary products 
necessitates this increase. 

b. Relative to amobarbital anileridine, 
amphetamine, codeine, 2,5- 
dimethoxyamphetamine, diphenoxylate, 
hydrocodone, hydromorphone, 
methamphetamine, methaqualone and 
phenmetrazine—Lower than expected 
sales which resulted in inventories 
which had been underestimated in the 
derivation of the ainitially established 
quotas are primarily responsible for the 
proposed reduction in these quotas. 

c. Relative to dihydrocodeine, 
levorphanol, meperidine, methadone, 
methylphenidate, opium, and 
secobarbital—The proposed revisions 
for these substances reflect inventory 
adjustments. 

d. Relative to codeine (for 
conversion), methadone intermediate, 
morphine (for conversion), and thebaine 
(for conversion)—The proposed 
revisions for these substances are 
directly related to the controlled 
substances derived from them. In 
addition, the change in the morphine (for 
conversion) quota is based on a new 
calculation intended to more accurately 
reflect the conversion of morphine to 
codeine. 

e. Relative to Phenylacetone—In 
Federal Register notice published 
December 12,1979, this substance was 
placed in Schedule II (44 FR 71822). 
Pursuant to that action, this quota is 
proposed to .allow for the production of 
legitimately manufactured products 
which required this substance as a 
precursor and for other legitimate needs. 

f. Relative to diprenorphine—A quota 
for this substance is proposed based on 
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a request to manufacture this substance 
in 1980 in order to meet the veterinary 
requirements. 

All interested persons are invited to 
submit their comments and objections in 
writing regarding this proposal. A 
person may object to or comment on the 
proposal relating to any one or more of 
the above mentioned substances 
without filing comments or objections 
regarding the others. Comments and 
objections should be submitted in 
quintuplicate to the Administrator, Drug 
Enforcement Administration, United 
States Department of Justice, 
Washington, D.C. 20537, Attention DEA 
Federal Register Representative and 
must be received by April 28,1980. If a 
person believes that one or more issues 
raised by him warrant a full adversary- 
type hearing, he should so state and 
summarize the reasons for his belief. 

In the event that comments or 
objections to this proposal raise one or 
more issues which the Administrator 
finds, in his sole discretion, warrant a 
full adversary-type hearing, the 
Administrator shall order a public 
hearing by a notice in the Federal 
Register, summarizing the issues to be 
heard and setting the time for the 
hearing. 

Frederick A. Rody. Jr., 

Acting Administrator. 

(PR Doc 80-0313 Filed 3-28-80; 8:45 emj 

BILLING CODE 4410-04-M 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

Literature Panel Meeting 

Pursuant to Section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 

L 92-463), as amended, notice is hereby 
given that a meeting of the Literature 
Panel to the National Council on the 
Arts will be held April 17,1980 from 9:00 
a.m.-5:30 p.m.; April 18,1980 from 9:00 
a.m.-5:30 p.m.; and April 19,1980 from 
9:00 a.m.-4:30 p.m., in Room 1422, 
Columbia Plaza Office Complex, 2401 E 
SU N.W., Washington, D.C 

A portion of this meeting will be open 
to the public on April 19,1980 from 3:00 
p.m.-4:30 p.m. for the discussion of 
Policy. 

The remaining sessions of this 
meeting on April 17,1980, 9:00 a.m.-5:30 
p.m.; April 18,1980, 9:00 a.m.-5:30 p.m.; 
and April 19,1980, 9:00 a.m.-3.*00 p.m. 
are for the purpose of Panel review, 
discussion, evaluation, and 
recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 


given in confidence to the agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13,1980, these sessions will be 
closed to the public pursuant to 
subsections (c) (4), (6) and 9(b) of 
section 552b of Title 5. United States 
Code. 

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
D.C. 20506, or call (202) 634-6070. 

Dated: March 24,1980. 

John H. Clark. 

Director, Office of Council and Panel 
Operation, National Endowment for the Arts. 

|PR Doc. 80-0686 Filed 3-28-80; 8:4* am] 

BILUNG COOE 7537-01-M 


NATIONAL LABOR RELATIONS 
BOARD 

Change in Regional Office Boundaries 

Due to present staffing imbalances in 
the Chicago and Indianapolis Regional 
Offices of the National Labor Relations 
Board, commencing on April 14,1980, 
the Agency will, until further notice, 
transfer all newly filed cases arising in 
the Indiana Counties of Porter, La Porte 
and St. Joseph to the Chicago Regional 
Office. Parties may file cases arising in 
those counties directly with the Chicago 
Regional Office or continue to file with 
the Indianapolis Regional Office with 
such cases being transferred to the 
Chicago Regional Office. 

Dated, Washington. D.C, March 26,1980. 
By direction of the Board: 

George A. Leet, 

Associate Executive Secretary. National 
Labor Relations Board. 

(FR Doc 80-0611 Filed 3-28-80; 8 45 *»] 

BILLING CODE 754S-01-M 


NATIONAL SCIENCE FOUNDATION 

Subcommittee for Law and Social 
Sciences of the Advisory Committee 
for Social and Economic Science; 
Meeting 

In accordance with the Federal 
Advisory Committee Act, as amended, 
Pub. L 92-463, the National Science 
Foundation announces the following 
meeting: 

Name: Subcommittee on Law and Social 
Sciences of the Advisory Committee for 
Social and Economic Science. 

Date and time: April 17 and 18.1980: 9 a.m. 
to 5 p.m., each day. 


Place: room 628, National Science 
Foundation. 1800 G Street NW„ Washington. 
D.C. 20550. 

Type of meeting: Closed—0 a.m. to 5 p.m.. 
April 17 and 18.1980. 

Contact person: Dr. Felice J. Levine. 
Program Director, Law and Social Sciences, 
room 312, National Science Foundation, 
Washington. D.C. 20550, telephone (202) 632- 
5816. 

Purpose of subcommittee: To provide 
advice and recommendations concerning 
support for research in law and social 
sciences. 

Agenda: Closed—to review and evaluate 
research proposals as part of the selection 
process for awards. 

Reason for closing: The proposals being 
reviewed include information of proprietary 
or confidential nature, including technical 
information: financial data, such as salaries: 
and personal information concerning 
individuals associated with proposals. These 
matters are within exemptions (4) and (6) of 5 
U.S.C. 552b(c). Government in the Sunshine 
Act. 

Authority to close meeting: This 
determination was made by the committee 
management officer pursuant to provisions of 
section 10(d) of Pub. L 92-463. The committee 
management officer was delegated the 
authority to make such determinations by the 
Directors, NSF, on July 6.1979. 

M. Rebecca Winkler, 

Committee Management Coordinator. 

March 26,1980. 

|FR Doc 80-0631 Filed 3-28-80 8:45 am| 

BILLING COOE 7555-01-M 


NUCLEAR REGULATORY 
COMMISSION 

(Docket No. 50-133 (Amendment to Facility 
Operating License) 

Pacific Gas and Electric Co M 
(Humboldt Bay Power Plant, Unit No. 
3); Prebearing Conference 

March 24.1980. 

Please take notice that the Atomic 
Safety and Licensing Board has 
scheduled a conference of the parties in 
the above-identified proceeding, which 
will be held on June 3,1980 (and on June 
4.1980. if necessary) beginning at 9:30 
a.m., local time, at the following 
location: Veterans Memorial Building. 
11th & H Streets, Eureka, California 
95501. 

The purpose of the prehearing 
conference i9 to permit consideration of 
the request of the Pacific Gas and 
Electric Company (Licensee) that all 
further proceedings in this matter be 
stayed and held in abeyance until 
October 1,1980. The parties should be 
prepared to address the following items 
on the board's proposed agenda: 
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Licensee 

(a) Historical summary leading to the 
present status; 

(b) Background and technical nature 
of the geology/seismology problems 
which Licensee asserts preclude 
resolution of the license amendment 
application at this time; 

(c) basis of need for further delay, 
including the nature of information 
Licensee has obtained and hopes to 
obtain in order to prepare for meeting its 
burden of proof; 

NRC Staff 

(d) Staffs present position re: 

(i) Reasonableness of request for 
further delay in light of facility 
modifications and ongoing site 
explorations (exclusive of Staffs 
personnel shortage problem); 

(ii) Reasonableness of Licensee’s 
occupational exposure review; and 

(iii) Apparent implied approval of the 
onsite storage of spent fuel and other 
radioactive materials, if any, during the 
delay; 

Intervenors 

(e) Intervenors' perceived prejudice to 
their health and safety interests 
occasioned by further delay (exclusive 
of financial burden as rate payors); 

All Parties 

(f) Schedule impact of the lessons 
learned from the accident at Three Mile 

Island. 

The prehearing conference, while on 
the record, will not be an evidentiary 
hearing. However, in the interest of 
maximizing the benfits to be derived 
therefrom, Licensee and Staff are each 
requested to provide at least one 
technical person to assist with the 
discussion. Licensee is also requested to 
have a responsible corporate officer 
present who can speak directly to the 
utility’s posture regarding the Humboldt 
Bay facility. 

Members of the public are welcome to 
attend the prehearing conference. 
However, limited appearance 
statements by members of the public 
will not be received at this conference. 

Dated at Bethesda, Maryland, this 24th day 
of March 1980. 

It is so ordered. 

For the Atomic Safety and Licensing Board. 
Robert M. Lazo, 

Chairman. 

|FR Doc. 80-9548 Filed S-ZS-80; «:45 am] 

BILLING COOE 7590-01-M 


OFFICE OF MANAGEMENT AND 
BUDGET 

Agnecy Forms Under Review 

March 26,1980. 

Background 

When executive departments and 
agencies propose public use forms, 
reporting, or recordkeeping 
requirements, the Office of Management 
and Budget (OMB) reviews and acts on 
those requirements under the Federal 
Reports Act (44 U.S.C. Chapter 35). 
Departments and agencies use a number 
of techniques including public hearings 
to consult with the public on significant 
reporting requirements before seeking 
OMB approval. OMB in carrying out its 
responsibility under the Act also 
considers comments on the forms and 
recordkeeping requirements that will 
affect the public. 

List of Forms Under Review 

Every Monday and Thursday OMB 
publishes a list of the agency forms 
received for review since the last list 
was published. The list has all the 
entires for one agency together and 
grouped into new forms, revisions, 
extensions, or reinstatements. Some 
forms listed as revisions may only have 
a change in the number of respondents 
or a reestimate of the time needed to fill 
them out rather than any change in the 
content of the form. The agency 
clearance officer can tell you the nature 
of any particular revision you are 
interested in. Each entry contains the 
following information: 

The name and telephone number of 
the agency clearance officer (from 
whom a copy of the form and supporting 
documents is available); the office of the 
agency issuing this form; the title of the 
form; the agency form number, if 
applicable; how often the form must be 
filled out; who will be required or asked 
to report; an estimate of the number of 
forms that will be filled out; an estimate 
of the total number of hours needed to 
fill out the form; and the name and 
telephone number of the person or office 
responsible for OMB review. 

Reporting or recordkeeping 
requirements that appear to raise no 
significant issues are approved 
promptly. Our usual practice is not to 
take any action on proposed reporting 
requirements until at least ten working 
days after notice in the Federal Register 
but occasionally the public interest 
requires more rapid action. 

Comments and Questions 

Copies of the proposed forms and 
supporting documents may be obtained 
from the agency clearance officer whose 


name and telephone number appear 
under the agency name. The agency 
clearance officer will send you a copy of 
the proposed form, the request for 
clearance (SF83), supporting statement, 
instructions, transmittal letters, and 
other documents that are submitted to 
OMB for review. If you experience 
difficulty in obtaining the information 
you need in reasonable time, please 
advise the OMB reviewer to whom the 
report is assigned. Comments and 
questions about the items on this list 
should be directed to the OMB reviewer 
or office listed at the end of each entry. 

If you anticipate commenting on a 
form but find that time to prepare will 
prevent you from submitting comments 
promptly, you should advise the 
reviewer of your intent as early as 
possible. 

The timing and format of this notice 
have been changed to make the 
publication of the notice predictable and 
to give a clearer explanation of this 
process to the public. If you have 
comments and suggestions for further 
improvements to this notice, please send 
them to Jim J. Tozzi, Assistant Director 
for Regulatory and Information Policy, 
Office of Management and Budget, 720 
Jackson Place. Northwest, Washington, 
D.C. 20503. 

DEPARTMENT OF AGRICULTURE 

Agency Clearance Officer—Richard J. 
Schrimper—447-6201 

New Forma 

Economics, Statistics, and Cooperative 
Service 

Study of Midwest Grain and Supply 
Industry 
Single Time 

Grain & Supply Firms, 200 Responses; 
200 Hours 

Off. of Federal Statistical Policy & 
Standard, 073-7974. 

Farmer’s Home Administration 
7 CFR 1942-G, Industrial Development 
Grants 

FMHA 424-18. 440-11, & 442-50 
On Occasion 

Public Bodes up to 50.000 PCP., 1,560 
Responses; 3,380 Hours 
Charles A. Ellett. 395-5080. 

Food and Nutrition Service 
Monthly Report of Participation and 
Coupon Issuance—Food 
Stamp Program 
FNS-256 
Monthly 

Food Stamp Project Areas, 36,420 
Responses; 10,926 Hours 
Charles A. Ellett, 395-5080. 

Food and Nutrition Service 

Civil Right Title VI Collection Reports 
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FNS-191,101. 8 86 
Other (See SF-83) 

WIC Clinics. 10,525 Responses; 26,050 
Hours 

Charles A. Ellett, 395-5080. 

DEPARTMENT OF ENERGY 

Agency Clearance Officer—John 
Gross—633-9770 

New Forms 

Gasoline Producers Monthly Report 

ERA-470 

Monthly 

All Producers of Gasoline (Domestic), 
3,000 Responses; 9,000 Hours 
Jefferson B. Hill. 395-5867. 

DEPARTMENT Of HEALTH, EDUCATION, AND 
WELFARE 

Agency Clearance Officer—Joseph J. 
Stmad—245-6511 

New Forms 

National Institutes of Health 
Breast Self-Examination Questionnaire 
Other (See SF-83) 

Female Students & Their Mothers, 3,473 
Responses; 2,449 Hours 
Richard Eisinger, 395-3214. 

Extensions 

Social Security Administration 
Employment Relationship Questionnaire 
SSA-7160 F4 
On Occasion 

Empl. 8 Employr Who Have WK 
Relatship. Question Resolved, 50,000 
Responses; 20,833 Hours 
Barbara F. Young, 395-6132. 

Reinstatements 

Social Security Administration 
Annual Statistical Report on Hearings 
SSA-4105 
Annually 

State Public Assistance Agencies, 58 
Responses; 116 Hours 
Barbara F. Young, 395-6132. 

Social Security Administration 
Recapitulation of States Quarterly 
Report of Wages Paid 
SSA-3962 
Quarterly 

St. SS Agen. in all 50 Sts., Puerto Rico 8 
Virgin Islands, 13,520 Responses; 2,744 
Hours 

Barbara F. Young, 395-6132. 

DEPARTMENT OF HOUSING AND URBRAN 
DEVELOPMENT 

Agency Clearance Officer—Robert G. 
Masarsky—755-5184 

New Forms 

Housing Production and Mortgage 
Credit 

Requisition for Disbursement of Section 
202 Loan Funds 


HUD-92403-EH 
On Occasion 

Borrower Entities, 3,600 Responses; 
1,800 Hours 

Richard Sheppard, 395-3211. 

DEPARTMENT OF LABOR 

Agency Clearance Officer—Paul B. 
Larson—523-6341 

New Forms 

Employment and Training 
Administration 

CETA Functional Management 
Information System 
ETA—RC31 
Other (See SF-83) 

CETA Prime Sponsors 
Arnold Strasser, 395-5080. 

Revisions 

Employment Standards Administration 
Employer’s Report of Injury or 
Occupational Illness 
Physicians Report on Impairment of 
Vision 

LS-202, 202A, 210, 205 
On Occasion 
Employers—Doctors, 

259,309 Responses; 107.078 Hours 
Arnold Strasser. 395-5080. 

DEPARTMENT OF THE TREASURY 

Agency Clearance Officer—Floyd I. 
Sandlin—376-0436 

New Forms 

Assistant Secretary (Economic Policy) 
OIE Survey of the Rubber and Finished 
Plastics Products Industries 
Single Time 

Manufacturers of Rubber 8 Finished 
Plastics Prod., 182 Responses; 10,920 
Hours 

Warren Topelius, 395-3211. 

FEDERAL EMERGENCY MANAGEMENT AGENCY 

Agency Clearance Officer—Linda 
Shiley—254-9515 

Revisions 

Referral to Alternate Housing 
FEMA 90-47 
On Occasion 

Victims of Presidentially Declared 
Disasters, 8,000 Responses; 2,000 
Hours 

John M. Allen; 395-3758. 

Building Survey 
FEMA 90-51 
On Occasion 

Federal & State Govt. Inspectors, 10,000 
Responses; 10,000 Hours 
John M. Allen. 395-3785. 

Damage Survey Report 
FEMA 9-52 
On Occasion 

Federal & State Govt. Inspectors. 50,000 
Responses; 100,000 Hours 


John M. Allen. 395-3785. 

Flood Insurance Survey 
FEMA 90-4 
On Occasion 

Federal & State Govt. Inspectors. 12.500 
Responses; 25,000 Hours 
John M. Allen. 395-3785. 

RAILROAD RETIREMENT BOARD 

Agency Clearance Officer—Pauline 
Lohens—312-751-4692 

New Forms 

Application/Claim for Supplementary 
Unemployment Insurance 
UI-110 8 111 
On Occasion 

Railroad Employees, 2,000 Responses; 
550 Hours 

Barbara F. Young. 395-6132. 

David R. Luthold, 

Acting Assistant Director for Regulatory and 
Information Policy. 

(FR Doc. 80-9678 Filed *-28-80; 8:45 am] 

81 LUNG COOE 3110-01-M 


President’s Commission for a National 
Agenda for the Eighties; Meeting 

March 25,1980. 

agency: Office of Management and 
Budget. 

action: Notice of Meeting. 

SUMMARY: Pursuant to Pub. L. 92-463. 
notice is hereby given for a meeting of 
the President’s Commission for a 
National Agenda for the Eighties with 
the Office of Science and Technology 
Assessment, scheduled for 12:30 p.m. 
thru 3 p.m. on April 10,1980 in the New 
Executive Office Building, Room 5104. 

The purpose of the meeting is to brief 
the Commissioners on various aspects 
of science and technology policies. 

Because of limited space, those 
interested in attending are asked to call 
beforehand. Available seats will be 
assigned on a first-come basis. 

The meeting will be open to the 
public. 

FOR FURTHER INFORMATION CONTACT: 

President’s Commission for a National 
Agenda for the Eighties, Office of 
Administration, 744 Jackson Place, 
Northwest, Washington, D.C. 20006. 
(202) 275-0616. 

David R. Leulhold, 

Budget and Management Officer. 

(FR Doc. 80-9613 Filed 3-28-80; 8:45 am] 

BILUNG COOE 3110-01-M 
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PRESIDENT’S COMMISSION ON 
PENSION POLICY 

Meetings 

The President’s Commission on 
Pension Policy has scheduled meetings 

as follows: 

April 17, a public symposium to assess 
reaction to a recent paper authored by 
Donald S. Grubbs, Robert D. Paul, 

Gabriel G. Rudney, Gerald H. Sherman, 
and Henry O. Smith, which proposes a 
system of universal private pension 
coverage; in Room 2010 of the New 
Executive Office Building, 726 Jackson 
Place, N.W.; Washington, D.C.; 
commencing at 1:00 p.m. 

April 18, of the study group on the 
ability of the present U.S. pension 
systems to meet the needs of the retired, 
disabled, and their survivors, on 
universal Social Security coverage; in 
Room 2008 of the New Executive Office 
Building, 720 Jackson Place, N.W.; 
Washington, D.C.; commencing at 9:00 
a.m. 

May 2, 3, and 4, a full Commission 
meeting to consider options for the 
interim report; in the JFK Federal 
Building, Govememnt Center, Boston, 
Massachusetts; commencing each day at 
9:00 a.m. 

June 12, of the study group on the 
ability of the present U.S. pension 
systems to meet the needs of the retired, 
disabled, and their survivors; on funding 
and financing issues; in the Radisson 
Hotel, Minneapolis, Minnesota; 
commencing at 10:00 a.m. 

June 13, of the study group on the 
ability of the present U.S. pension 
systems to meet the needs of the retired, 
disabled, and their survivors; a state/ 
local roundtable discussion; in the East 
Campus Lecture Hall of the Sid 
Richardson Building, LBJ School of 
Public Affairs, Austin. Texas; 
commencing at 1:00 p.m. 

The meetings will be open to public 
observation and observers will be 
admitted to the extent space is 
available, except for the May 2-4 
meetings in Boston. For these meetings, 
pre-registration by April 21st is required 
because of government security 
regulations and limited seating. Persons 
interested in attending should address a 
letter to the public affairs officer, 
President’s Commission on Pension 
Policy, 736 Jackson Place. N.W.; 
Washington, D.C. 20006. 

The Commission procedures require 
interested individuals who wish to 
present testimony to the Commission or 
one of its study groups at public 
hearings to make a written request to 
the Executive Director at least two 
weeks before the meeting. The request 


should outline the contents of the 
statement to be presented and contain 
some background information about the 
presenter. Thirty copies of the formal 
statement must be received by the 
Executive Director ten days prior to the 
scheduled meeting. 

The public is also encouraged at any 
time to submit written testimony 
without making a presentation. 

Additional information may be 
obtained by calling Phil Sparks or Leigh 
McDermott at (202) 395-5132. 

Signed at Washington, D.C., this 25th day 
of March 1980. 

Barbara Boyle Torrey, 

Deputy Director. 

(FR Doc 80-0549 Filed 3-28-80: 8:45 an] 

BILLING COOC 6620-99-M 


SECURITIES AND EXCHANGE 
COMMISSION 

(Release No. 34-16690; File No. SR-Amex- 
80-6) 

American Stock Exchange, Inc.; Self- 
Regulatory Organization; Proposed 
Rule Change 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act”), 
15 U.S.C. 78s(b)(l), as amended by Pub. 
L. No. 94-29,16 (June 4,1975), notice is 
hereby given that on March 18,1980 the 
above-mentioned self-regulatory 
organization filed with the Securities 
and Exchange Commission a proposed 
rule change as follows: 

Amex’s Statement of the Terms of 
Substance of the Proposed Rule Change 

The American Stock Exchange, Inc. 
(“Amex” or “Exchange”) proposes to 
amend Rule 114 regarding Registered 
Equity Market Makers as set forth 
below. (Brackets [ ] indicate words to 
be deleted.) 

Rule 114 

. . . Commentary 

(.07 Rule 114 shall expire a9 of the 
close of business on April 30,1980, 
unless extended by an amendment 
thereto adopted by the Exchange and 
approved by the Securities and 
Exchange Commission.] 

Amex’s Statement of the Purpose and 
Basis Under the Act of the Proposed 
Rule Change 

Amex Rule 114 establishes a category 
of floor trader known as Registered 
Equity Market Markers (“REMMs”). The 
rule is intended to create a supplemental 
market making function for which Amex 
floor traders may qualify in order that 
their proprietary on-floor transactions 


may be eligible for the exemption for 
market maker transactions contained in 
Section 11(a)(1)(A) of the Act 

A REMM is deemed to be a market 
maker by virtue of his holding himself 
out as being willing to buy and sell each 
security in which he is registered, for his 
own account, on a regular and 
continuous basis. This responsibility 
goes beyond those which apply to 
Registered Traders generally under Rule 
111. Rule 114 requires, in particular, that 
a REMM spend a substantial amount of 
his time on the Floor and be generally 
available during that time to discharge 
his obligations under the rule. Those 
obligations include, among other things, 
the requirement that “(wjhenever a 
(REMM] acting in his capacity as such 
enters a quote or effects a transaction in 
a registered security, or is called upon 
with respect to any such security by a 
Floor Official or a Floor Broker holding 
a customer’s unexecuted order, he shall 
engage in dealings in such security 
which, under the existing circumstances, 
are reasonably calculated to contribute 
to price continuity or depth or to 
minimizing the effects of a temporary 
disparity between supply and demand 
for such a security.” Rule 114 further 
requires that whenever a REMM is 
called upon, with respect to a security in 
which he is registered, either by a Floor 
Official or a floor broker holding an 
unexecuted customer's order, he is 
obligated either to better the bid or offer 
quoted by the specialist for his own 
account in that security or to improve 
the depth of the specialist’s bid or offer. 
A REMM’s agreement, by viture of his 
registration as such, to fulfill these 
responsibilities improves the potential 
depth and liquidity of the markets for 
the securities in which he is registered. 

Rule 114 was initially approved by the 
Commission on an interim basis, with a 
“sunset” provision contained in 
Commentary .07 under which the rule 
would have expired, unless amended, on 
July 31,1979. The Commission 
subsequently approved an extension of 
the “sunset” provision until April 30, 
1980. 

At present. 14 persons are registered 
as REMMs on the Exchange, with 
market making responsibilities in an 
aggregate of 175 stocks. Although the 
REMM program has not yet attracted a 
large number of Exchange members, and 
those who have registered as REMMs 
have not generally been active in that 
capacity, the Exchange would like to 
continue the program in order to (i) 
retain the contributions of existing 
REMMs and (ii) keep the program 
available for other members who may in 
the future wish to register as REMMs. 
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Therefore, the Exchange is proposing 
to adopt Rule 114 on a permanent basis. 
This will be accomplished by deleting 
the “sunset" provision contained in 
Commentary .07. 

The proposed amendment to Rule 114, 
by allowing continuation of the REMM 
program after April 30,1980, is 
consistent with Section 6(b) of the Act in 
general and, in particular, furthers the 
objectives of Section 6(b)(5) and (8) of 
the Act to perfect the mechanism of a 
free and open market and a national 
market system, and to avoid 
unnecessary burdens on competition. 

Amex’s Statement on Comments 
Received From Members, Participants or 
Others on Proposed Rule Change 

No comments were solicited or 
received with respect to the proposed 
rule change. 

Amex’s Statement on Burden on 
Competition 

The Amex has determined that no 
burden on competition will be imposed 
by the proposed rule change. To the 
contrary, by allowing continuation of 
the REMM program under Rule 114, the 
proposed rule change will enhance 
competition among market makers at 
the Exchange. 

On or before May 5,1980, or within 
such longer period (i) the Commission 
may designate up to 90 days of such 
date if it finds such longer period to be 
appropriate and publishes its reasons 
for so finding or (ii) as to which the 
above-mentioned self-regulatory 
organization consents, the Commission 
will: 

(A) by order approve such proposed 
rule change, or 

(B) institute proceeding to determine 
whether the proposed rule change 
should be disapproved. 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons desiring to make written 
submission should file six (6) copies 
thereof with the Secretary of the 
Commission, Securities and Exchange 
Commission. 500 North Capitol Street, 
Washington, D.C 20549. Copies of the 
filing with respect to the foregoing and 
of all written submissions, other than 
those which may be withheld from the 
public in accordance with the provisions 
of 5 U.S.C. 552. will be available for 
inspection and copying in the Public 
Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of such filing 
will also be available for inspection and 
copying at the principal office of the 
above-mentioned self-regulatory 
organization. All submissions should 
refer to the file number referenced in the 


caption above and should be submitted 
on or before April 21,1980. 

For the Commission by the Division of 
Market Regulation pursuant to delegated 
authority. 

Dated: March 24,1980. 

George A. Fitzsimmons, 

Secretary. 

(FR Doc- 80-9600 Filed 3-28-80; 8:45 am) 

BILLING CODt 8010-01-M 


(Release No. 34-16689; File No. SR-NYSE- 
80-11] 

New York Stock Exchange, Inc.; Self- 
Regulatory Organization; Proposed 
Rule Change 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act"), 
15 U.S.C. 78s(b)(l), as amended by Pub. 

L. No. 94-29,16 (June 4,1975), notice is 
hereby given that on March 17,1980 the 
New York Stock Exchange, Inc. (“NYSE" 
or “Exchange") filed with the Securities 
and Exchange Commission a proposed 
rule change as follows: 

NYSE’s Statement of the Terms of 
Substance of the Proposed Rule Change 

The proposed rule amendment, if 
approved, would eliminate 
subparagraph .70 from Exchange Rule 
107. Subparagraph .70 states: 

"Unless extended by a duly authorized rule 
of the Exchange or an amendment to this 
Rule approved by the Securities and 
Exchange Commission pursuant to Rule 19b 
of the Securities Exchange Act of 1934, this 
Rule shall expire on April 30, I960.” 

No other amendment to Rule 107 is 
being proposed. 

NYSE’s Statement of the Purpose of the 
Proposed Rule Change 

The purpose of the proposed rule 
change is to eliminate the expiration 
provision (also referred to as the 
“sunset" provision) in Exchange Rule 
107 thereby making it a permanent rule 
of the Exchange and making the 
Registered Competitive Market Maker 
(“RCMM") a permanent market maker 
category of the Exchange. 

The Exchange believes that RCMMs 
should be made a permanent market 
maker category on the Exchange 
because: 

(1) the provisions of Rule 107 are designed 
to enable dealings thereunder to qualify as 
market maker activity within the definition of 
Section 3(a)(38) of the Act and an RCMM 
engaging in such dealings would be acting 
within the capacity of a market maker as 
contemplated by Section 11(a)(1)(A) of the 
Act. 

(2) the data and statistics which the 
Exchange has compiled and submitted to the 
Commission in this and other documents 


clearly demonstrate that RCMMs are 
performing their market making duties under 
Rule 107 in an acceptable manner. 

(3) the Exchange believes it has addressed 
satisfactorily the fundamental concerns 
expressed by the Commission on the RCMM 
program. 

The Exchange has also sent Mr. 
Douglas Scarff, Director of the SEC’s 
Division of Market Regulation, a 
comprehensive letter dated March 3, 
1980 which provides important statistics 
on and discussion of RCMM 
performance over the past six months. 
This letter also contains an expanded 
explanation of why the Exchange 
believes it has addressed the 
fundamental concerns expressed by the 
Commission regarding the RCMM 
program. Finally, the letter summarizes 
numerous enhancements which the 
Exchange has implemented to improve 
rules and surveillance procedures 
associated with the RCMM program. 

The Exchange’s March 3 letter should 
be considered as part of the Exchange s 
response in this filing to justify the 
proposed rule change. 

NYSE’s Statement of the Basis Under 
the Act for Proposed Rule Change 

The proposed amendment to Rule 107 
to eliminate the Rule’s sunset provision 
thereby making the RCMM a permanent 
market maker category of the Exchange 
is consistent with Section 6(b)(5) of the 
Securities Exchange Act of 1934 in that 
it will: (i) aid in the protection of 
investors and the public interest by 
providing a mechanism that can aid in 
reducing volatile price fluctuations; and 
(ii) act to reduce unfair discrimination 
between brokers and dealers, and as 
such, act to reduce unfair discrimination 
between customers by permitting 
Exchange members to effect proprietary 
transactions on the Exchange of a type 
that other broker-dealers are free to 
effect in the over-the-counter market. 

NYSE’s Statement Concerning 
Comments Received From Members, 
Participants, or Others on Proposed Rule 
Change 

The Exchange received a letter dated 
February 5,1980 from its Institutional 
Traders Advisory Committee with 
respect to the proposed rule change. The 
text of this letter is as follows: 

At its meeting on January 28th, the 
Committee was informed that the NYSE 
Board of Directors on February 7th will 
consider a staff recommendation to eliminate 
the Sunset Provision of Rule 107. The 
Committee is also aware that the SEC must 
ultimately take affirmative action if 
Registered Competitive Market-Makers 
(RCMMs) are to remain in existence. In this 
letter, the Committee wishes to endorse the 
function performed by RCMMs. and to inform 
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the Exchange of the reasons for its 
recommendation. 

We. the members of the institutional 
Traders Advisory Committee, strongly 
believe that the most effective pricing 
mechanism occurs when there is maximum 
interaction between brokers acting as agent9 
for public orders. It is recognized that market- 
makers. acting as dealers, are required to 
facilitate the activity of public orders. 
Accordingly, we believe that a primary 
function of a market-maker is to act as a 
stabilizing influence when buying and selling 
stock for his or her own account 

It is our understanding that a primary 
function of RCMMs is to act as a supporting 
influence in situations where imbalances 
exist either in capital or order flow. 
Additionally. RCMMs engage in voluntary 
trading, which may be directly attributable to 
their activities as a market maker. The 
Committee strongly believes that this pool of 
capital which is brought to the market, while 
a relatively small percentage of total capital 
committed to the trading function, 
nevertheless is a source of added liquidity 
and depth to markets in listed securities. 

A further consideration in the Committee's 
endorsement of the market-making activity of 
RCMMs is the fact that such activities are 
subject to regulation and surveillance. We 
believe that both Exchange and SEC policy 
should be designed to encourage market¬ 
making and professional trading activity 
within a regulated auction market 
environment. In our opinion, failure to do so 
will reduce liquidity within the auction 
market and further reduce the effectiveness 
of regulatory and surveillance systems. 

In summary, the Committee believes that 
the support increased competition, and 
added liquidity provided by the function of 
RCMMs should be both beneficial to the 
system and in the interests of public 
investors. 

The Committee also would like you to 
know that It has no objection to the Exchange 
notifying the Securities and Exchange 
Commission of its views on this very 
important matter. 

NYSE’s Statement of Burden on 
Competition 

The Exchange does not believe the 
proposed rule change imposes any 
burden on competition. In fact, the 
proposed rule change would prevent the 
imposition of a burden on competition 
which would result if Rule 107 were 
allowed to expire and RCMMs were 
prevented from continuing their market 
making activities as such. 

On or before May 5,1980, or within 
such longer period (i) as the Commission 
may designate up to 90 days of such 
date if it finds such longer period to be 
appropriate and publishes its reasons 
for so finding or (ii) as to which the 
above-mentioned self-regulatory 
organization consents, the Commission 
will; 

(A) By order approve such proposed rule 

change, or 


(B) Institute proceedings to determine 
whether the proposed rule change should be 
disapproved. 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons desiring to make written 
submissions should file 6 copies thereof 
with the Secretary of the Commission, 
Securities and Exchange Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing and 
of all written submissions other than 
those which may be withheld from the 
public in accordance with the provisions 
of 5 U.S.C. 5 552, will be available for 
inspection and copying in the Public 
Reference Room, 1100 L Street, N.W., 
Washington. D.C. Copies of such filing 
will also be available for inspection and 
copying at the principal office of the 
above-mentioned self-regulatory 
organization. 

All submissions should refer to the file 
number referenced in the caption above 
and should be submitted on or before 
April 21,1980. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

George A Fitzsimmons, 

Secretary. 

March 24.1980. 

[FR Doc. 80-9810 Filed 3-28-flO. 8:45 amj 

BILLING CODE 8010-01-*! 


[File Nos. 22-5921 and 22-7660] 

Chrysler Corp.; Application and 
Opportunity for Hearing 

March 24.1980. 

Notice Is Hereby Given that Chrysler 
Corporation (the “Applicant”) has filed 
an application pursuant to clause (ii) of 
Section 310(b)(1) of the Trust Indenture 
Act of 1939 (the “Act”) for a finding by 
the Securities and Exchange 
Commission (the "Commission”) that 
the continuing successor trusteeship of ). 
Henry Schroder Bank & Trust Company 
(“Schroder”) under certain existing 
indentures of the Applicant, which are 
qualified under the Act, and certain 
existing indentures of Chrysler Overseas 
Capital Corporation, a wholly-owned 
subsidiary of the Applicant 
("Overseas”), which are not qualified 
under the Act, is not so likely to inolve a 
material conflict of interest as to make it 
necessary in the public interest or for 
the protection of investors to disqualify 
Schroder from continuing to act as 
successor trustee under Overseas* 
indentures. 

Section 310(b) of the Act provides in 
part that, if a trustee under an indenture 
qualified under the Act has or shall 


acquire any conflicting interest, it shall 
within 90 days after ascertaining that it 
has such conflicting interest, either 
eliminate such conflicting interest or 
resign. Subsection (1) of such Section 
provides, in effect, that with certain 
exceptions a trustee under a qualified 
indenture shall be deemed to have a 
conflicting interest if such trustee is 
trustee under another indenture under 
which any other securities of the same 
issuer are outstanding. However, under 
clause (ii) of Subsection (1), there shall 
be excluded from the operation of this 
provision another indenture under 
which other securities of the issuer are 
outstanding if the issuer shall have 
sustained the burden of proving, on 
application to the Commission and after 
opportunity for hearing, that trusteeship 
under such qualified indenture and such 
other indenture is not so likely to 
involve a material conflict of interest as 
to make it necessary in the public 
interest or for the protection of investors 
to disqualify such trustee from acting as 
trustee under either of such indentures. 

The Applicant alleges that; 

1. The Applicant had outstanding as 
of January 31.1980, $200,000,000 of its 8% 
Sinking Fund Debentures Due 1998 (the 
"8% Debentures”) issued under an 
indenture, dated as of November 1 , 1973 
(the "1973 Indenture"), between the 
Applicant and the Chase Manhattan 
Bank (National Association) ("Chase") 
which was qualified under the Act. The 
8% Debentures were registered under 
the Securities Act of 1933. 

2. The Applicant had outstanding, as 
of January 31,1980, $100,000,000 of its 
S%% Sinking Fund Debentures Due 1995 
(the "8%% Debentures”) issued under an 
indenture dated as of March 1,1995 (the 
"1970 Indenture”) between the 
Applicant and Citibank, N.A. which was 
qualified under the Act. The 8 7 /«% 
Debentures were registered under the 
Securities Act of 1933. The 1973 
Indenture and the 1970 Indenture each 
contain the provisions required by 
Section 310(b)(l)(ii) of the Act. 

3. On January 16,1980 Schroder was 
appointed successor trustee under the 
1973 Indenture. 

4. On January 21.1980 Schroder was 
appointed successor trustee under the 
1970 Indenture. 

5. Overseas is a corporation organized 
and existing under the laws of the State 
of Delaware, it had outstanding, as of 
(January 31.) 1980 (a) $48,000,000 of its 
5% Guaranteed Convertible Sinking 
Fund Debentures Due 1988 issued under 
an indenture between Overseas and the 
Applicant and Manufacturers Hanover 
Trust Company, as trustee 
(“Manufacturers”), dated as of February 
1,1968 (the ”5% Indenture”) and (b) 
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$54,000,000 of its 4%% Guaranteed 
Convertible Sinking Fund Debentures 
Due 1988 issued under an indenture 
between Overseas and the Applicant 
and Manufacturers, dated as of May 15, 
1968 (the “4y4% Indenture”) 

(collectively, the "Overseas 
Indentures"). Manufacturers was the 
original indenture trustee under the 
Overseas Indentures and the Overseas 
Indentures were not required to be and 
were not qualified under the Act. The 
debentures issued under the Overseas 
Indentures were not required to be and 
were not registered under the Securities 
Act of 1933 and are unconditionally 
guaranteed by the Applicant. 

6. Overseas appointed Schroder to act 
as successor trustee under the 5% 
Indenture as of February 8,1980. The 
Instrument of Resignation, Appointment 
and Acceptance among Overseas, the 
Applicant, Manufacturers and Schroder, 
dated as of February 8,1980 by which 
Schroder was appointed provides that, if 
the Commission does not issue an order 
under Section 310(b)(l)(ii) of the Act 
that Schroder is not disqualified from 
continuing to act as successor trustee 
prior to May 8,1980, upon the request 
and resignation of Schroder Overseas 
shall promptly appoint Manufacturers as 
successor trustee and Manufacturers 
shall accept such appointment 

7. Overseas appointed Schroder to act 
as successor trustee under the 4 3 4% 
Indenture as of February 8,1980. The 
instrument of Resignation, Appointment 
and Acceptance among Overseas, the 
Applicant, manufacturers and Schroder, 
dated as of February 8,1980 by which 
Schroder was appointed provides that, if 
the Commission does not issue an order 
under Section 310(b)(l)(ii) of the Act 
that Schroder is not disqualified from 
continuing to act as successor trustee 
prior to May 8,1980, upon the request 
and resignation of Schroder Overseas 
shall promptly appoint Manufacturers as 
successor trustee and Manufacturers 
shall accept such appointment. 

8. Neither the Applicant nor Overseas 
is in default under the 1973 Indenture, 
the 1970 Indenture, the 5% Indenture or 
the 4%% Indenture. 

9. The Applicant is not the issuer of 
the debentures issued under the 5% 
Indenture or the 4%% Indenture. 
However, the guaranties of the 
Applicant of the debentures issued 
under the Overseas Indentures may be 
deemed to be securities of the Applicant 
issued under the Overseas Indentures. 
Thus the 5% Indenture and the 4%% 
Indenture may, for purposes of Section 
310(b) of the Act, be "another indenture 
under which any other securities of (the 
Applicant) are outstanding . . .” with 
the result that there could be a 


conflicting interest if Schroder were to 
continue to serve as trustee under the 
1973 Indenture, the 1970 Indenture and 
the Overseas Indentures. 

10. The Applicant’s obligations in 
respect of the 8% Debentures and the 
8 7 /»% Debentures and its guaranties of 
the debentures issued under the 
Overseas Indentures are wholly 
unsecured senior obligations of the 
Applicant and rank pari passu inter se. 
There are no material differences among 
the 1973 Indenture, the 1970 Indenture, 
the 5% Indenture and the 4%% Indenture 
and among the rights of the holders of 
the debentures issued thereunder except 
for variations as to aggregate principal 
amounts, dates of issue, certain 
financial covenants, maturity and 
interest payment dates, interest rates, 
redemption prices and procedures 
issued under the 5% Indenture and the 
4%% Indenture are convertible into 
shares of common stock of the 
Applicant, conversion prices, the fact 
that the 8% Debentures and the 8 7 /s% 
Debentures are issuable in fully- 
registered form and the debentures 
issued under the Overseas Indentures 
are issuable in bearer form with 
coupons attached, procedures and 
approvals for action by holders of the 
debentures and the scope of the "cross 
default" clauses. In addition, the 
Applicant is the primary and sole 
obligor under the 1973 Indenture and the 
1970 Indenture and the Secondary 
obligor under the Overseas Indentures. 

11. In the opinion of the Applicant the 
provisions of the aforementioned 
indentures are not likely to involve a 
material conflict of interest so as to 
make it necessary in the public interest 
or for the protection of any holder of any 
of the debentures issued under such 
indentures to disqualify Schroder from 
continuing to act as successor trustee 
under the 1973 Indenture, the 1970 
Indenture, the 5% Indenture or the 4%% 
Indenture. 

The Applicant has waived notice of 
hearing, any right to a hearing on the 
issues raised by the application, and all 
rights to specify procedures under the 
Rules of Practice of the Commission 
with respect to its application. 

For a more detailed account of the 
matters of fact and law asserted, all 
persons are referred to said application, 
which is a public document on file in the 
offices of the Commission at the Public 
Reference Room 1100 L Street, N.W., 
Washington, D.C. 20549. 

Notice is further given that any 
interested person may, not later than 
April 19.1980, submit to the Commission 
his views or any substantial facts 
bearing on this application or the 
desirability of a hearing thereon. Any 


such communication or request should 
be addressed: Secretary, Securities and 
Exchange Commission, 500 North 
Capitol Street. N.W., Washington, D.C 
20549, and should state briefly the 
nature of the interest of the person 
submitting such information or 
requesting the hearing, the reasons for 
such requests, and the issues of fact and 
law raised by the application which he 
desires to controvert. Persons who 
request the hearing or advice as to 
whether the hearing is ordered will 
receive all notices and orders issued in 
this matter, including the date of the 
hearing (if ordered) and any 
postponements thereof. At any time 
after such date, an order granting the 
application may be issued upon request 
or upon the Commission’s own motion. 

For the Commission, by the Division of 
Corporation Finance, pursuant to delegated 
authority. 

George A, Fitzsimmons, 

Secretary. 

[FR Doc. 00-3608 filed 3-28-00. 8 45 am] 

BILUNG CODE 8010-01-M 


SMALL BUSINESS ADMINISTRATION 

Productivity and Small Business 
Innovation 

Pursuant to statutory authority set 
forth in Section 634(d) of Title 15, United 
States Code, The Chief Counsel for 
Advocacy of the Small Business 
Administration, Milton D. Stewart, Esq., 
with the approval of the Administrator, 
A Vernon Weaver, will conduct a public 
hearing in St. Paul, Minnesota on April 
23,1980, on Productivity and Small 
Business Innovation. The hearing will 
convene at 10 a.m. (CDT) at the Business 
and Technology Center located at 245 
East Sixth Street in St. Paul, Minnesota. 

The Office of the Chief Counsel for 
Advocacy will consider how small 
business innovation affects national 
productivity including such factors as 
changes in flows of invested capital, R & 
D expenditures, costs of regulations, 
increases in inflation, changes in labor 
force or human resources (skills, 
experience, and education), as well as 
environmental or institutional changes 
which stimulate technological creativity. 

The traditional productivity measure 
which has been used, reflects "output 
per worker-hour.." What has not been 
made sufficiently clear in this 
measurement or in overall productivity 
policy, is the importance of small 
business activities in improving our 
overall national productivity efforts and 
the influence of small business on some 
of the contributing factors leading to a 
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greater increase in the rate of 
productivity growth. 

Participants will include diverse, 
innovative, and technology-oriented 
small firms which may be considered 
currently in or having recently passed 
through a pre-venture capital raising 
stage. Such firms will be marketing or 
close to marketing a product or process 
which could have some measurable 
impact in a “national need’* area, i.e., 
energy, medicine, food, etc. 

The hearing is open to the public. Any 
member of the public may make a 
verbal statement, but must file a written 
statement prior to the hearing. Any 
member of the public may file a written 
statement with the Office of Chief 
Counsel for Advocacy before, during or 
after the hearing. All communications or 
inquiries regarding these hearings 
should be attentioned to: Jerry Feigen, 
Associate Advocate, Capital Formation/ 
Venture Capital. Small Business 
Administration, 1441 L Street, NW.. 

Room 1010-C, Washington, D.C. 20416. 
202-653-6808. 

Milton D. Stewart, 

Chief Counsel for A dvocacy. 

IFR Doc. 80-9756 Piled 3-28-** 8*5 unj 
BILLING COD£ •02S-01-II 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
ICGD 80-311 

Chemical Transportation Advisory 
Committtee; Annual Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 

L 92-483; 5 U.S.C. App. I) notice is 
hereby given of a meeting of the 
Chemical Transportation Advisory 
Committee to be held on Thursday May 
8.1980 beginning at 9:00 a.m. in room 
3201, Coast Guard Headquarters, 2100 
Second Street S.W., Washington, D.C. 
20593. 

This committee was formed to assist 
the United States Coast Cuard '9 Marine 
Safety Council in their promotion of 
safety in the marine transport of 
hazardous materials. This meeting will 
serve to introduce the new members, 
review subcommittee work of the past 
year and discuss future work of the 
committee. Major efforts during the past 
year were concerned with the 
requirements for waterfront facilities for 
the temporary storage and intermodal 
transfer of hazardous materials. 

Attendance is open to the interested 
public. With the approval of the 
Chairman, members of the public may 
present oral statements. Any member of 
the public may present a written 


statement to the committee at any time. 
For additional information, contact: 
Captain William N. Spence, 
Commandant(G-MHM), U.S. Coast 
Guard, Washington. D.C 30593. (202) 
426-2300. 

For scheduling and for providing 
adequate seating, those wishing to 
present oral statements or attend the 
meeting should notify Captain Spence’s 
office no later than the day before the 
meeting. 

Issued in Washington. D.C, on March 24. 
1980. 

Henry H. Bell. 

Rear Admiral US Coast Guard. Chief Office 
of Merchant Marine Safety . 

IFR Doc. 80-9649 Filed 3-80-** *45 tua.j 
BILLING COOC 491B-H44I 


Federal Aviation AdmMstratilon 

Radio Technical Commission for 
Aeronautics (RTCA); Special 
Committee 136—Installation of 
Emergency Locator Transmitters 
(ELT) In Aircraft; Meelttng 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 

L. 92-463; 5 U.S.C App. I) notice is 
hereby given of a meeting of RTCA 
Special Committee 136 on Installation of 
Emergency Locator Transmitters (ELT) 
in Aircraft to be held on April 22-23, 

1980 in RTCA Conference Room 261, 
1717 H Street N.W.. Washington. DC. 
commencing at 9:30 a.m. 

The Agenda for this meeting is as 
follows: (1) Chairman’s Introductory 
Remarks; (2) Approval of Minutes of 
Sixth Meeting Held on January 8-9,1980; 

(3) Report of Working Group Activities; 

(4) Review Current Draft of Committee 
Report; (5) Working Groups Meet in 
Separate Sessions; (6) Committee 
Plenary Session; and (7) Other Business. 

Attendance is open to the interested 
public but limited to space available. 
With the approval of the Chairman, 
members of the public may present oral 
statements at the meeting. Persons 
wishing to present oral statements or 
obtain information should contact the 
RTCA Secretariat, 1717 H Street. N.W., 
Washington, D.C. 20006; (202) 296-0484. 
Any member of the public may present a 
written statement to the committee at 
any time. 

Issued in Washington. D.CL. on March 24, 
1980. 

Karl F. Bierach, 

Designated Officer 

IFR Doc. 80-0628 Filed 3-28-0* *46 >tm| 

BILLING COD€ 4910-13-M 


Radio Technical Commission for 
Aeronautics (RTCA); Special 
Committee 141—FM Broadcast 
Interference Related to Airborne ILS, 
VOR and VHF Communications 
Equipment; Meeting 

Pursuant to section 10(a) (2} of the 
Federal Advisory Committee Act (Pub. 
L. 92-463; 5 U.S.C. App. I) notice is 
hereby given of a meeting of RTCA 
Special Committee 141 on FM Broadcast 
Interference Related to Airborne ILS, 
VOR and VHF Communications 
Equipment to be held on April 24-25, 
1980 in RTCA Conference Room 261, 
1717 H Street, N.W., Washington, DC, 
commencing at 9:30 a.m. 

The Agenda for this meeting is as 
follows: (1) Chairman's Introductory 
Remarks; (2) Approval of Minutes of 
Fourth Meeting Held on February 26-27, 
1980; (3) Reports on Activities of 
Working Groups; (4) Review of 
Committee Draft Report; (5) Assignment 
of Tasks; (8) Other Business 
Attendance is open to the interested 
public but limited to space available. 
With the approval of the Chairman, 
members of the public may present oral 
statements at the meeting. Persons 
wishing to present oral statements or 
obtain information should contact the 
RTCA Secretariat. 1717 H Street, N.W., 
Washington. D.C. 20006; (202) 296-0484. 
Any member of the public may present a 
written statement to the committee at 
any time. 

Issued in Washington, D.C.. on March 24, 
1980 

Karl F. Bierach, 

Designated Officer. 

[FR Doc. 80-0629 Hied 3-ZfM** MS ««J 

BILUNG COOE 4910-13-M 


[Summary Notice No. PE-60-6) 

Petitions for Exemption; Summary of 
Petitions Received and Disposition of 
Petitions Issued 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of petitions for 
exemptions received and of dispositions 
of petitions issued. 

summary: Pursuant to FAA’s 
rulemaking provisions governing the 
application, processing, and disposition 
of petitions for exemption (14 CFR Part 
11), this notice contains a summary of 
certain petitions seeking relief from 
specified requirements of the Federal 
Aviation Regulations (14 CFR Chapter I) 
and of dispositions of certain petitions 
previously received. The purpose of this 
notice is to improve the public's 
awareness of, and participation in, this 
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aspect of FAA’s regulatory activities. 
Publication of this notice and any 
information it contains or omits is not 
intended to affect the legal status of any 
petition or its final disposition. 

DATES: Comments on petitions received 
must identify the petition docket number 
involved and must be received on or 
before April 21,1980. 
addresses: Send comments on any 
petition in triplicate to: Federal Aviation 
Administration, Office of the Chief 


Petition Docket No.-, 800 

Independence Avenue SW.. 
Washington, D.C. 20591. 

FOR FURTHER INFORMATION: The 
petition, any comments received and a 
copy of any final disposition are filed in 
the assigned regulatory docket and are 
available for examination in the Rules 
Docket (AGC-204). Room 916, FAA 
Headquarters Building (FOB 10A), 800 
Independence Avenue SW.. 
Washington, D.C. 20591; telephone (202) 


This notice is published pursuant to 
paragraphs (c), (e), and (g) of § 11.27 of 
Part 11 of the Federal Aviation 
Regulations (14 CFR Part 11). 

Issued in Washington, D.C., on March 21. 
1980. 

Edward P. Faberman, 

Acting Assistant Chief Counsel, Regulations 
and Enforcement Division. 


Counsel, Attn: Rules Docket (AGC-204). 426-3644. 

Petitions for Exemptions 


Docket No. 

- 

KelloOfKJf 

Regulations affected 

Description of relief sought 

20191. 


. American Jot Aviation.„. 

14 CFR § 135.167. 

To permit the petitioner to conduct extended overwater operations m 

20193 


Mr Lynn W Baker. 

14 CFR § 65 104(8X2) 

accordance with Section 91 180 instead ot Section 135.167. Peto- 
lioner operates only Lear jet aircraft. 

To allow petitioner to conduct the Annual Condition Inspection on an 
experimental homebuilt aircraft for which he was not the primary 
buteer. 

To allow petitioner to conduct operations with pilots who have not 
demonstrated aM the required Instrument approach procedures 

To permit petitioner's pilots to use an airplane simulator that is ap¬ 
proved for the lending maneuver in fieu of an airplane to meet lha 
pilot in commend recent night experience requirements 

To allow petitioner to operate its DC-8-60 senes aircraft with tie 
number of flight attendants specified in 121.391(a) rather than with 
one additional flight attendant as currently required in its Operations 
Specifications. 

To permit petitioner to operate its small non-turbojet-powenxl air¬ 
plane, in tome sharing agreements under the operating rules in Sec¬ 
tion 91.183 through Section 91.215 and the inspection provisions m 
Sections 91.217 and 91.219. 

20194 


. .. B A L Aviation. Inc... 

14 CFR { 135 279(b) .. 

14 CFR §{61.57(0 and (d) _ 

20196 


... _ Douglas Aircraft Co._ i r ,■ .-. 

90106 


,, „ Transamerican Airlines.. .. 

14 CFR §121 391(b).. 

20198 


._ Langhsm Petroleum Exploration Corp... 

14 CFR §91.169 and Part 135— 




Dispositions of Petitions for Exemptions 


Docket No. 

Petitioner 

Regulations affected 

Description of rekef sought—disposition 

10825 


..._ Dept of the USAF. Military Arbft Command (MAC). 

14 CFR § 121 693(e) 

Extension of the expiration date of Exemption No. 1282E to permit 

18598_ 


. Rich international airways. Inc., and Cayman Air* 

14 CFR Parts 21. 43.91. and 121 

14 CFR f 91.27(a)(1). 

Part 121 certificate holders under contract to conduct Military AxMt 
Command (MAC) passenger carrying flights without including a 1st 
of passenger names in the load manifest. Granted3/7/80 

Extension of Exemption No. 2664 to the extent necessary to perm* 
joint use by Cayman Arweys. Ltd. (CAL) and Rich tnfl Airways. Inc. 
(RIA) of DC-6 N-61267 (or substitute aircraft) and to permit RIA to 
perform maintenance on the aircraft when i m under operational 
control of CAL Granted 3/14/80 

Renewal of Exemption No. 2478A to enable certain Canadian re>s 
tered aircraft that do not hold airworthiness certificates to attend 
various airshows in the United Slates during cafondar year 1980 
Granted 3/13/80 

To permit the use of two DC-8-33 arcraft with 183 passenger seat* 

19910.- 


ways. Lid 

. Canadian Warplane Heritage. Inc... 

20029_ 


InterContinental Arways. Inc. 

14 CFR § 121.291(a)(1) . 


without conducting a full-soak? seating capacity emergency evacua¬ 
ten demonstration. Granted 3/12/80. 


|FR Doc. 80-8385 Filed 3-28-60; 8:45 am) 

BILLING CODE 4910-13-M 


DEPARTMENT OF THE TREASURY 
Office of the Secretary 
[Public Debt Series—No. 11-60] 

Supplement to Department Circular 

Washington, March 26,1980. 

The Secretary announced on March 
25,1980, that the interest rate on the 


notes designated Series D-1984, 
described in Department Circular— 
Public Debt Series—No. 11-80, dated 
March 13,1980, will be 14 Vi percent. 
Interest on the notes will be payable at 
the rate of 14 Yt percent per annum. 

Paul H. Taylor, 

Fiscal Assistant Secretary. 


Supplementary Statement 

The announcement set forth above does not 
meet the Department’s criteria for significant 
regulations and. accordingly, may be 
published without compliance with the 
Departmental procedures applicable to such 
regulations. 

|FR Doc. 80-9638 Filed 3-28-60. 8:45 am) 

BILLING CODE 4810-43-41 
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Sunshine Act Meetings 


Federal Register 
Vol. 45, No. 63 
Monday, March 31. 1980 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the "Government in the Sunshine 
AcT (Pub. L 94-409) 5 U.S.C. 

552b(e)(3). 


CONTENTS 

Hems 


Federal Election Commission.. 1 

International Trade Commission.. 2. 3 

National Credit Union Administration.... 4 

Occupational Safety and Health 

Review Commission.«..._ 5 

Tennessee Valley Authority.... 6 


1 

FEDERAL ELECTION COMMISSION. 

date and TIME: 9 a.m.. Thursday, March 
27.1980. 

place: 1325 K Street NW., Washington, 

D.C. 

status: This meeting will be closed to 
the public. 

matter to be considered: Title 26 
Matching funds for Lyndon H. La 
Rouche/Citizens for La Rouche. 

PERSON TO CONTACT FOR INFORMATION: 

Mr. Fred Eiland, Public Information 
Officer, telephone: 202-523-4065. 

Marjorie W. Emmons, 

Secretary to the Commission. 

IS-84O-80 FUod 3-28-0O: 4:28 p.tn.| 

BILLING COOE 671S-01-M 


2 

IUSITC SE-80-19J 

INTERNATIONAL TRADE COMMISSION. 

time and date: 2 p.m., Tuesday, April 8. 

I960. 

place: Room 117, 701 E Street NW.. 
Washington. D.C. 20436. 

status: Open to the public. 
matters to be considered: 

1 Agenda. 

2 Minutes. 

i Ratifications. 

1 Petitions and complaints. If necessary. 

5. Steel pipe and tube from Japan (Inv. 731- 
1 A-15 (Preliminary))—briefing and vote. 

6. Roses (Inv. TA-201-42)—vote on remedy. 

•f necessary. 

7 Any items left over from previous 

agenda. 


CONTACT PERSON FOR MORE 

information: Kenneth R. Mason. 
Secretary (202) 523-0161. 

(8-843-80 Filed 3-27-80: Z2B pm| 

8ILLING CODE 7020-01-90 


3 

IUSITC SE-80-20] 

INTERNATIONAL TRADE COMMISSION. 

TIME AND date: 9:30 a.rau Wednesday, 
April 9.1980. 

place: Room 117,701E Street NW„ 
Washington, D.C. 20436. 

status: Open to the public. 

MATTERS TO BE CONSIDERED: 

1. Steel pipe and tube from Japan (Inv. 731- 
TA-15 [Preliminary])—possible 
reconsideration of vote. 

2. Roses (Inv. TA-201-42J—possible 
reconsideration of vote on remedy, if 
necessary. 

CONTACT PERSON FOR MOKE 

information: Kenneth R. Mason. 
Secretary (202) 523-0161. 

(S-642-80 Filed 3-27-80. 1£Z pm] 

BILLING CODE 70KH7MM 


4 

NATIONAL CREDIT IIMOM 
ADMINISTRATION. 

time and date: 930 a.nL, Thursday, 
April 3,1980. 

place: Seventh floor board room, 1776 G 
Street NW., Washington, D.C 

status: Open. 

MATTERS TO BE COmmEMED: 

1. Review of Central Liquidity Facility 
Lending Rates. 

2. Request by Bell Federal Credit Union. 
Omaha. Nebraska, to share automated teller 
equipment with the UiL National Bank of 
Omaha, Nebraska. 

3. Request by Conrall-Amtrak Federal 
Credit Union, Philadelphia. Pennsylvania, to 
share automated teller equipment with the 
Philadelphia National Bank, Philadelphia. 
Pennsylvania. 

4. Amendments to 12 CFR § 701.31: 
Nondiscrimination in Lending 

5. Report on actions taken under 
delegations of authority. 

6. Applications for charters, amendments to 
charters, bylaw amendments, mergers as may 
be pending at that time. 


FOR MORE INFORMATION CONTACT: 

Beatrix D. Fields, Acting Secretary of 
the Board, telephone (202) 357-1030. 

(S-644-60 Filed 3-27-80; 2:28 pen.] 

BILLING CODE 7S35-01-N 


5 

OCCUPATIONAL SAFETY AND HEALTH 
REVIEW COMMISSION. 

“FEDERAL REGISTER" CITATION OF 
PREVIOUS ANNOUNCEMENT: 45 FR 19746; 
March 26,1980. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF THE MEETING: 10 a.m.. March 27.1980. 
CHANGES IN the MEETING: This meeting 
will commence at 11 a.m. on March 27, 
1980. 

Dated: March 27.1980. 

(S-841-80 Filed 3-27-80; 11:57 amj 

BILUNG CODE 7600-01-91 


6 

TENNESSEE VALLEY AUTHORITY. (Meeting 
No. 1239). 

TIME AND DATE: 10:15 a.IXL, C.S.t, 
Thursday, April 3.1980. 
place: Conference Room B-32, West 
Tower, 400 Commerce Avenue. 

Knoxville Tennessee. 
status: Open. 

MATTERS FOR ACTION: 

B—Purchase Awards 

1. Req. No. 825640—Labor, materials, 
equipment, and supplies for the installation of 
insulation for piping and equipment at 
Bellefonte Nuclear Plant 

2. Req. No. 825211—Requirements contract 
for 480-volt AC motor controls for Yellow 
Creek Nuclear Plant. 

C—Power Items 

1. Bill of Sale and Quitclaim Deed covering 
conveyance of TVA's East Cleveland- 
Cleveland District No. 1 (West) 69-kV 
transmission line to City of Cleveland, 
Tennessee. 

2. Letter Agreement with City of 
Chattanooga. Tennessee, covering 
arrangements for participation In TV A'* 

Solar Home Load Research Program. 

3. Contract with the University of 
Tennessee at Knoxville (UTK) for coal 
feeding and fluidization studies in a fluidized 
bed. 

4. Supplement to contract with 
Scandpower, Inc., covering arrangements for 
testing of Gamma Thermometer for use as a 
monitoring device in light water reactors. 

5. Letter Agreement with U.S. Department 
of Energy covering arrangements for services 
of Oak Ridge National Laboratory in 
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connection with testing of Gamma 
Thermometer specimens. 

D—Personnel Items 

*1. Appointment of fohn P. Crowder as 
Chief, Environmental Compliance Staff, 

Office of Health and Safety, Muscle Shoals. 
Alabama. 

*2. Change of status for Louis M. Gwin. Jr., 
from Manager, Information Services, to 
Assistant Director of Information (Media 
Relations), Office of the General Manager. 
Knoxville, Tennessee. 

*3. Change of status for Gail Hannah Singh 
from Senior Budget Analyst to Chief, Budget 
Staff. Office of Planning and Budget, Office of 
the General Manager. Knoxville, Tennessee. 

*4. Change of status for William R. Brown, 
Jr., from Construction Engineer. Division of 
Construction, to Assistant to the Manager of 
Construction (STRIDE), Office of Engineering 
Design and Construction. Knoxville. 
Tennessee. 

*5. Change of status for McBeth N. Sprouse 
from Assistant Manager of Engineering 
Design, to Acting Manager of Engineering 
Design. Office of Engineering Design and 
Construction. Knoxville. Tennessee. 

*6. Temporary status change for Charles C. 
Mason from Assistant Superintendent to 
Superintendent, Watts Bar Nuclear Plant, 
Office of Power. 

7. Renewal of consulting contract with John 
T. Boyd Company, Pittsburgh, Pennsylvania, 
for advice and assistance in connection with 
TVA‘s coal supply, requested by the Office of 
Power. 

8. Renewal of consulting contract with The 

S. M. Stoller Corporation, New York. New 
York, for advice and assistance on Power 
resource planning matters, requested by the 
Office of Power. 

9. Renewal of consulting contract with NUS 
Corporation, Rockville. Maryland, for advice 
and assistance in connection with Power 
System Planning, requested by the Office of 
Power. 

10. Consulting contract with Floyd P. Lacy. 
Knoxville. Tennessee, for advice and 
assistance in connection with TVA’s Dam 
Safety Program and other areas of hydraulic 
engineering requested by the Office of 
Engineering Design and Construction. 

E—Real Property Transactions 

1. Sale of permanent sewerline and 
temporary construction easements to provide 
sewer services for a subdivision, affecting a 
0.23-acre portion of the Philadelphia. 
Mississippi. Substation property in Neshoba 
County, Mississippi—Tract XPHPSS-2S. 

2. Grant of permanent easement to City of 
Chattanooga. Tennessee, for construction of a 
storm water runoff detention system, 
affecting approximately 0.25 acre of TV A 
land in Hamilton County. Tennessee—Tract 
CGAR-3. 

3. Sale of cabin site No. 14 in Sequoyah 
Landing Subdivision on Norris Reservoir to 
Dr. Bergein Overholt. 

4. Waiver of reverter condition in transfer 
agreement to the Department of Agriculture 
(Forest Service), affecting a tract of Blue 


• Items approved by individual Board members. 
This would give formal ratification to the Board's 
action. 


Ridge Reservoir land in Fannin County. 
Georgia, to satisfy claim of adverse 
possession against the Forest service by W. 
H. Collins. 

5. Filing of condemnation suits. 

F—Unclassified 

1. Revised TVA policy code relating to 
TVA's computer resources. 

2. Revised TVA policy code relating to 
occupational health 8nd safety. 

3. Revised TVA policy code relating to 
reservoir operation and regulation. 

4. New TVA policy code relating to water 
recreation safety. 

5. New TVA policy code relating to alcohol 
fuels. 

6. Proposed sale of surplus property— 
medium density fuel storage racks located at 
Sequoyah Nuclear Plant, Daisy. Tennessee. 

7. Supplemental Letter Agreement with 
City of Hartsville providing for TVA's 
financial assistance in mitigating the 
temporary impacts on municipal services 
caused by construction of Hartsville Nuclear 
Plant. 

Dated March 27,1980. 

CONTACT PERSON FOR MORE 
information: Craven H. Crowell. Jr.. 
Director of Information, or a member of 
his staff can respond to requests for 
information about this meeting. Call 
(615) 632-3257, Knoxville. Tennessee. 
Information is also available at TVA’s 
Washington Office (202) 245-0101. 

(S-MS-80 Filed 3-27-80; 3:22 pm) 

BILLING CODE 8120-01-M 
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Federal Register, Daily Issue: 


At the end of each month, the Office of the Federal Register 
publishes separately a list of CFR Sections Affected (LSA). which 
lists parts and sections affected by documents published since 
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202-783-3238 


202-523-5022 
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Subscription orders and problems (GPO) 
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agency publication on assigned days of the week 

Hie following agencies have agreed to publish all This is a voluntary program. (See OFR NOTICE 
documents on two assigned days of the week FR 32914. August A 1976.) 

(Monday /Thursday or Tuesday/Friday). 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/SECRETARY 

USDA/ASCS 


DOT/SECRETARY 

USDA/ASCS 

DOT/COAST GUARD 

USDA/APHIS 


DOT/COAST GUARD 

USDA/APHIS 

OOT/FAA 

USDA/FNS 


DOT/FAA 

USDA/FNS 

DOT/FHWA 

USDA/FSQS 


DOT/FHWA 

USDA/FSQS 

DOT/FRA 

USDA/REA 


DOT/FRA 

USDA/REA 

OOT/NHTSA 

MSPB/OPM 


DOT/NHTSA 

MSPB/OPM 

DOT/RSPA 

LABOR 


DOT/RSPA 

LABOR 

DOT/SLSOC 

HEW/FDA 


DOT/SLSDC 

HEW/FDA 

DOT/UMTA 



DOT/UMTA 


CSA 



CSA 



Documents normaty scheduled for publication on 
a day that wifi be a Federal holiday will be 
published the next work day following the 

holiday 


Comments on this program are sM Invited. 
Comments should be submitted to the 
Day-of-the-Week Program Coordtaator. Office of 


the Federal Register. National Archive* and 
Records Service, General Services Administration, 
Washington. D.C. 20408 


REMINDERS 


The reminders” below identify documents that appeared In issues of 
the Federal Register 15 days or more ago. Inclusion or exclusion from 
this list has no legal significance. 

Rules Going Into Effect Today 

CONSUMER PRODUCT SAFETY COMMISSION 

13060 2-28-80 / Poison Prevention Packaging Act; exemption 

petition procedures and requirements 

ENERGY DEPARTMENT 

13050 2-28-80 / Emergency building temperature restrictions 

FEDERAL COMMUNICATIONS COMMISSION 
12795 2-27-80 / FM broadcast station in West Union. Ohio; 

changes made in table of assignments 
13081 2-26-80 / FM broadcast station assigned to Atlanta, Mich 

13078 2-28-60 / FM broadcast station assigned to Lewiston. 

Idaho and Clarkston, Wash. 

13084 2-28-80 / One-way radio paging in the Special Emergency 

Radio Service 

13080 2-28-80 / Television station assigned to San Jose, Calif. 

FEDERAL EMERGENCY MANAGEMENT AGENCY 
13464 2-29-80 / Disaster preparedness assistance provisions 

FEDERAL RESERVE SYSTEM 

55553 9-27-79 / Truth in lending; right of rescission; open-end 
credit plans 

55554 9-27-79 / Truth in lending: right of rescission; exception 
for creditor that extends nonsale credit: final staff 
interpretation 

INTERIOR DEPARTMENT 

Indian Affairs Bureau— 

13446 2-29-80 / Changes in procedures for handling declination 

issues which arise in the process of reviewing proposed 
contracts and contract modifications 


INTERSTATE COMMERCE COMMISSION 
13092 2-28-80 / Lease and interchange of vehicles 

JUSTICE DEPARTMENT 

Immigration and Naturalization Service— 

83434 2-29-80 / Closing of port of entry at Indus. Minn. 

LABOR DEPARTMENT 

Employment Standards Administration— 

13678 2-29-80 / Standards for determining coal miners' total 

• disability or death due to pneumoconiosis. 

SECURITIES AND EXCHANGE COMMISSION 
13438 2-29-80 / Amendments to Registration Statement Form 

S-8 and related new and amended rules under the 
Securities Act of 1933 

13441 2-29-80 / Recordkeeping requirement for national 

securities exchanges and national securities associations 
TRANSPORTATION DEPARTMENT 
Federal Aviation Administration— 

13059 2-28-80 / Military charter of flights: carriage of weapons 

TREASURY DEPARTMENT 
Internal Revenue Service— 

13452 2-29-80 / Income tax; qualifying distribution by private 

foundation of proceeds of sale of contributed property 

Usf of Public Laws 

Last Listing March 28,1980 

Tliii is a continuing listing of public bills from the current session of 
Congress which have become Federal laws. The text of laws is not 
published in the Federal Register but may be ordered in individual 
pamphlet form (referred to as "slip laws") from the Superintendent 
of Documents. U.S. Government Printing Office. Washington. D.C. 
20402 (telephone 202-275-3030). 

& 1682 / Pub. L. 96-216 To amend the Act of August 9.1955 (69 
Stat. 539) (25 U.S.C. 415), as amended, to authorize a 
ninety-nine-year lease for the Moses Allotment Numbered 
10, Chelan County, Washington. (Mar. 27.1960:94 Stat. 
125) Price $1. 


























































Just Released 


CODE OF FEDERAL REGULATIONS 


(Revised as of January 1,1980) 

Quantity Volume Prtce A™ 0111 ^ 

_ Title 6—Economic Stabilization $3.75 $ - 

_ Title 9—Animals and Animal Products 7.00 - 

(Parts 1 to 199) 

Total Order $ - 


|A Cumulative checklist of CFR issuances for 1979 appears in the back of the 
first issue of the Federal Register each month in the Reader Aids section. In 
addition, a checklist of current CFR volumes, comprising a complete CFR 
set, appears each month in the LSA (List of CFR Sections Affected A] 


PLEASE DO NOT DETACH 


MAIL ORDER FORM To: 

Superintendent of Documents, Government Printing Office, Washington, D.C. 20402 


Enclosed find $ ... (check or money order) or charge to my Deposit Account No. 

Please send me . copies of: 


ZIP Code 


PLEASE FILL IN MAILING LABEL 
BELOW 


Name- 

Street address- 

City and State 


FOR USE OF SUPT. DOCS. 


_Enclosed- 

To be mailed 


_Subscription-- 

Refund- 

Postage...-- 

Foreign handling- 


FOR PROMPT SHIPMENT. PLEASE PRINT OR TYPE ADDRESS ON LABEL BELOW. INCLUDING YOUR ZIP CODE 


SUPERINTENDENT OF DOCUMENTS 
U.S. GOVERNMENT PRINTING OFFICE 
WASHINGTON, D.C. 20 102 

OFFICIAL BUSINESS 


POSTAGE AND FEES PAID 
U.S. GOVERNMENT PRINTING OFFICE 
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DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Ch. I 

Improving Government Regulations; 
Semiannual Agenda of Regulations 

agency: Internal Revenue Service (IRS). 
action: Semiannual agenda of 
regulations, significant and 
nonsignificant, under development or 
review. 


summary: This semiannual agenda lists 
the regulations determined as of March 

1,1980, that the Internal Revenue 
Service will be developing from March 

1.1980, through September 30,1980. The 
purpose of this semiannual agenda is to 
give the public adequate notice of 
Internal Revenue Service regulatory 
activities. 

FOR FURTHER INFORMATION CONTACT: 

George H. Bradley, Chief, Technical 
Section, Legislation and Regulations 
Division, Office of the Chief Counsel. 
Internal Revenue Service, 1111 
Constitution Avenue, N.W., Washington, 
DC 20224, Attention: CC:LR:T. 202-566- 
3486, not a toll-free call. 

SUPPLEMENTARY INFORMATION: 

General 

Executive Order 12044, “Improving 
Government Regulations,*’ and Treasury 
Directive 50-04.F, “Criteria and 
procedures for the Preparation, Review, 
and Approval of Regulations," require 
that a semiannual agenda of regulations 
under development and review be 
published in the Federal Register. In the 
Federal Register of Wednesday, 
November 1,1978, it was announced 
that the Internal Revenue Serice will 
publish its semiannual agenda on March 
31 and September 30 of each calendar 
year. The next semiannual agenda of the 
Internal Revenue Service will be 
published in the Federal Register of 
Tuesday, September 30,1980. 

Description 

This Semiannual Agenda of 
Regulations lists all projects within the 
Internal Revenue Service as of February 

29.1980, for the development of 


regulations to appear in the Code of 
Federal Regulations. This agenda is 
divided into three parts. Part I lists 
existing regulations under development 
by the Legislation and Regulations 
Division, Office of the Chief Counsel. 
Part II lists existing regulations under 
development by the Employee Plans and 
Exempt Organizations Division, Office 
of the Chief Counsel. Part III lists 
separately projects also appearing in 
Part I or Part II under which existing 
regulations are to be reviewed pursuant 
to paragraph 12 of the Treasury 
Directive. Part IV lists the various 
regulation projects closed since August 
31.1979, which was the closing date 
with respect to which the last 
semiannual agenda of the Internal 
Revenue Service was prepared. All 
other projects appearing on the first 
semiannual agenda are reported in Parts 
I, II, or III, as the case may be, of this 
semiannual agenda. A table defining 
abbreviations used throughout this 
agenda and a second table listing 
attorneys (and their telephone numbers) 
within the Legislation and Regulations 
Division and the Employee Plans and 
Exempt Organizations Division follow 
Part IV. Regulations are issued under 
the authority contained in section 7805 
of the Internal Revenue Code of 1954 
(68A Stat. 917; 20 U.S.C. 7805) in order to 
provide necessary guidance to Internal 
Revenue Service personnel who 
administer the law and to the public 
who must comply with the law. 
Additionally, in some instances the 
specific sections of the Internal Revenue 
Code of 1954 and the sections of the act 
of Congress given in this agenda with 
respect to projects may specifically 
require or authorize regulations. Each of 
the regulation projects within each part 
of this agenda is listed in order by 
reference to the first section of the 
Internal Revenue Code of 1954 to which 
the project is in important measure 
addressed. The following information is 
disclosed in columnar form with respect 
to each regulation project 
1 .1954 Code Section and File Number. 
The first column lists sections of the 
Internal Revenue Code of 1954 (Code) 
with which the subject project is directly 


concerned and the file number of the 
Internal Revenue Service under which 
the project is maintained. 

2. Subject, Drafter, and Reviewer. The 
second column names the part of Title 
26 of the Code of Federal Regulations to 
be amaended, describes briefly the 
subject of the regulations, names each 
section of each act of Congress (if any) 
which gives rise to the project, and 
names the drafting and reviewing 
attorneys (in that order) within the 
Legislation and Regulations Division or 
Employee Plans and Exempt 
Organizations Division, Office of the 
Chief Counsel, who are responsible for 
drafting the regulation. As appropriate, 
the reviewing attorney within the Office 
of Tax Legislative Counsel or Office of 
International Tax Counsel, Department 
of the Treasury, is also named. Where a 
section of an act of Congress is specified 
in connection with a project, that project 
is necessary to provide regulations 
under the amendments to the Code 
made by that section of the act In all 
other cases, regulations are needed 
under the Code sections named to 
provide corrective or clarifying changes 
in existing regulations relating to the 
subject matter. 

3. Office in Which Pending and 
Status. The third column names the 
office or offices within the Internal 
Revenue Service and/or the Department 
of the Treasury in which the project is 
presently under consideration and 
describes the status of the project. 

4. Priority and Regulatory Analysis. 
The fourth column discloses the relative 
degree of importance and necessity for 
publication assigned to the regulation. A 
priority of #1 shows that the project is 
of substantial importance; a priority of 
#2 shows tha the project is of medium 
importance; and a priority of #3 shows 
that the project is of lesser importance. 

If a regulatory analysis is required for a 
project, a note to this effect and whether 
the regulatory analysis has been 
prepared appears in this column. 

By direction of the Secretary of the 
Treasury. 

Dated: March 17,1960. 

Jerome Kurtz, 

Commissioner of Internal Revenue. 


1954 code section and Me No. Subject draftsmen, and reviewer 


Office in which pending and status 


Priority 


Part L—/teyutetons Orier Deveiopment in the Legislation *nd roguiafons Oteaon 


«3. 4,144; LR-249-78-Inc. Tax-Part 1-Tax tables for individuals (M 206, LR— In LR for prep of notice. _ 2 

301 (b). (3. Rev. Act 1971; |501. TRA 1976) 

(Coughlin/Saverude). 

Mil. 21; LR-33-76- Inc. Tax—Part 1—Corporate lax rites A surtax ax- LR—In LR for prep of notica............_ 2 

eruptions (Rev. A* Act 1975, |4) (TRA 1976. 

9 901 (1). (e)(2)) (Murphy/Ssverude). 

9 37; LR-250-78-fnc Tax-Part 1—GredH lor the elderly (TRA 1978, LR—2/27/80 Notica pub_ 2 

M 503. 1901(c)(1)) Francts/Br o m o l - TLC-flynn). 

943; LB-201-78-Inc. Tax-Part I—Earned income credt (RA 1978. Trees.—7/6/79 Notice pub.; 2/29/80 T.O. to Trees, for form* ap- 2 

M 103. 104, 105(a)) (Coughlin/Saverude-TLO- proval. 

Roche). 
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1954 code section and file No. 

Subject, draftsman, and reviewer 

Office in which pending and status 

Priority 


Pari l .—Regulations Under Development in the Legislation and regulations Division—C ontinued 


|44C; LR-206-78...... 

{§ 46. 47; Lfl-02-73 - 
46.47.48; LR-73-75.. 
§46; IR-139-78... 
546(0.0); LR-241-74. 
{46(g); LR-248-78.. 
§§46.47; LR-4-78... 


148; LR-228-78... 


§43; LR-88-70- 

§46(1); LR-165-77.. 


55OA.5O0; LR-200-78.... 
5 51; LR-199-78.- 


5§ 56.57. 58; LR-151-78- 
161; LR-87-78.. 


§§61; LR-194-77_ 

§561. 162.174, 263, 471; LR-253-76_ 

179. LR-42-78_ 


583; LR-95-77_ 

05; LR-194-78_ 

55 103. 61. 162. 183. 165. 171, 249. 1232; LR- 

70-77. 

5103(b); LR-233-78_ 

5103(a); LR-6-73 _ 

5103(b); LR-11-78- 

5103(b); LR-100-75_ 

5103(b); LR-59-74.. 

5 103(b)(6) (0) 6 (1); LR-117-79 

5 103(b); LR-9-75 

5103(c); LR-101-79.. 

55 104 (a) 6 (b). 105(d); LR-159-78. 


Inc. Tax—Part 1—Residential energy credit (Energy 
Tax Act 1978. § 101) (Woo/Bromell-TLC-SchuJ- 
dtnger/Roche) 

Inc. Tax—Part 1—Tax treatment ot mass assets tor 
investment credit purposes (Mult/Blumkm—TLC- 
Cohen). 

Inc. Tax—Part 1—Changes in investment credit 
(§5 301, 302. 604. TRA 1975. Pub. L 94-12) 
(Mull/Whedee—TLC-Cohen). 

Inc. Tax—Part 1—To conform to changes made by 
sec. 802. TRA. 1978, A sec. 301(a), Energy Tax 
Act 1978 (MuN/Blumkin—TLC-Roche). 

Inc. Tax—Part 1—Ratemaking treatment of certain 
public utility property (Lanning/Rock—TLC-Gal- 
lagher). 

Inc. Tax—Part 1—investment credit m the case of 
certain ships (TRA 1976, 6805) (Thompson/ 
Fischer—TLC-Cohen). 

Inc. Tax—Part 1—Investment credit tor coopera¬ 
tives (RA 1978. §316) (Pub. L 95-600) (Kissel/ 
Rock—TLC-Shakow). 

Inc. Tax—Part 1— Definition of new and used sec. 
38 property (Swift/Whedbee). 

Inc. Tax—Part 1—Single purpose agricultural struc¬ 
ture (RA 1978. |314) (Swift/Blumkm—TIC-Sims). 

Inc. Tax—Part 1—Definition of energy property lor 
the business investment credit (Energy Tax Act 
1978. 5301) (MuB/BJumkin—TLC-Schutdinger/ 
Roche. 

Inc. Tax-Part 1— Relating to WIN credH (RA 1978. 
5 322) (CoughMn/BromeM—TLC-Ftynn). 

Inc. Tax—Part 1—Amount of jobs credit (RA 1978. 
5 321) (Chamas/Woo—TLC-Ftynn). 

Inc. Tax-Part 1-Minimum tax (TRA 1978. 5301; 
TRASA, 5 301) (Coplan/Smith—TLC-Goodman). 

Inc. Tax—Part 1—Gross Income—Taxation of 
fringe benefits (ParceH/Fitcher-TLC-Kiupsky). 

Inc. Tax—Part 1—Nonqualified salary reduction 
agreements (Mantle/Dickinson—TLC-Sorensen). 

Inc. Tax-Part 1—Prepublication expenditures of 
publishers (Oa^/Fmcher-TLC-Koppeknan). 

Inc. Tax—Part 1—Group term life insurance—Evi¬ 
dence of insurability (Parcel!/-TIG- 

O'Laughhn). 

Inc. Tax—Part 1—Reporting requirements tor non¬ 
qualified stock options (TRA 1969. 5321) (Larv 
ning/ Fischer—TLC-Sorensen). 

Inc. Tax—Part 1—Unemployment compensation 
(RA 1978. 5H2) (Schmatz/Fischer—TLC-Good- 
man.. 

Inc. Tax—Part 1—To provide for the tax conse¬ 
quences of refunding industrial development 
bonds to the issuer, bondholder 8 industrial user 
(Thompson/Mantle—TLC-Krupsky). 

Inc. Tax—Part 1—To clarify the definition of an ax- 
port (MacMaster/Coutter—TLC-Gallagher). 

Inc. Tax—Part 1—To revise the definition of "on 
behalf of (MacMaster/Rock-TLC-Metton) 

Inc. Tax—Part 1—To determine rules relating to ac¬ 
quisition of exempt facilities by a regional authori¬ 
ty (MacMaster/Coutter—TLC-Koppelman). 

Inc. Tax—Part 1—To clarify the definition of proper¬ 
ty that is a solid waste disposal facility (MacMas¬ 
ter/Coutter—TLC-Rocha). 

Inc. Tax-Part 1-To define the term 'Principal 
user of a facility" (ToMeris/Coutter-TLC-Koppel¬ 
man). 

Inc. Tax—Part 1—Increase m hrmt on small issues 
of industrial development bonds (RA 1978, 
5 331) (Mantle/Rock—TLC-Koppehnan). 

Inc. Tax—Part 1—To clarify the definition of proper¬ 
ty which is a pollution control facility (MacMas¬ 
ter/Coutter—TLC-Roche). 

Inc. Tax—Part 1—To make changes to rules relat¬ 
ing to arbitrage bonds (Mar anko/Rock) 

Inc. Tax—Part t—Changes in exclusion tor sick 
pay A certain military ate., disability pensions; 
Certain disability income (TRA 1976. 5505; 
TRASA, 5301) (ParceU/Fischer—TLC-O'Laugh- 


TLC & T:C— 5/23/79 Notice pub.; 9/12/79 Hrg. held; 11/29/79 
Rev. dratt of TD to TLC A T:C. 

Trees.—11/15/79 Notice to Treas. tor formal approval __ 

LR—1/30/79 Notice pub.; 6/27/79 Hrg. held in LR for prep of T.D .... 

LR—12/11/79 Notice rat'd, to LR for revision _____ 

LR—In LR for prep of notice ____ 


LR—In LR for prep of notice... 
LR—In LR for prep of notice... 


LR—In LR tor prep of notice... 


TC—11/8/79 Draft of notice to TLC A T:C; 1/24/80 Comments 
from TLC. 

LR—1/14/80 Notice rat'd, to LR tor revision____ 


LR—Notice pending passage of Technical Corrections Act.. 
LR—12/28/79 Notice pub_ 


LR—In LR tor prep of notice... 


TLC A T:l—8/13/79 Dratt of notice to TLC A T:l.... 

LR—2/3/78 Notice pub.; 5/4/78 Hrg. held; 6/11/79 News Release 
issued soliciting further comments; 11/27/79 Hrg held. 

TLC—4/9/79 Dratt of notice to TLC A TO. 4/18/79 comments from 
TO 

LR—In LR tor prop of notice __ 


TLC—9/20/77 Notice pub.; 3/20/78 Hrg. held; 9/24/79 Withdrawal 
notice to TLC A T:l; 8/15/79 Comments from T:l. 

LR—12/19/79 Notice pub- 


TLC A T:l—12/6/77 Notice pub.; 3/15/78 Hrg. held; 2/6/79 2d 
Notice pub.; 4/13/79 Oraft of T.D. to TLC A T:l. 


Commr.—1/5/79 Notice pub.; 5/1/79 Hrg. held; 1/31/80 T.D. to 
Commr. tor formal approval 

TLC—2/2/78 Notice pub.; 4/26/76 Hrg. held; 2/20/80 Rev. dratt of 
TD. to TLC. 

TLC—6/28/77 Oraft of notice to TLC. TrC, Trl; 10/15/77 Comments 
from TC, 1/23/78 Comments from Trl. 

TLC—1/18/79 Dratt of notice to TLC A T.C. 3/14/79 comments 
from T:C. 


TLC A T:l—11/30/79 rev. dratt of notice to TLC A T:l.. 


T:l—12/19/79 Draft of notice to TLC A T:»; 12/21/79 comments 
from TLC. 

TLC—8/20/75 Notice pub.; 11/21/75 Hrg. held; 3/9/79 Draft of T.D. 
to TLC A TrC; 6/19/79 comments from TC. 


LR—In LR for prep of notice... 

TLC A T—2/19/79 Notice fwd. for formal approval... 


*H8(b); LR-1 36-76.., 
5 124; LR-193-78_ 


Inc. Tax—Part 1—Contributions in aid of construe- LR—6/30/78 Notice pub.; 9/27/78 Hrg. held.. 

lion tor certain utilities (TRA 1978. 52120; TRA 
1978. 5 384) (Levine/Btornkm—TLC-Gallagher).. 

Inc. Tax—Part 1—Exclusion from gross incoma of Treat.—2/29/80 Notica to Treas. for formal approval ... 
value of qualified transportation provided by em¬ 
ployer (Energy Act of 1978. 5242) (Schmalz/ 

Fischer—TLC-Flynn). 
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1954 code section and file No. 

Subject draftsmen, end reviewer Office in which pending end status 

Priority 


Part \.—Regulations Under Development In the Legislation and regulations Division —Continued 



B 126, 1255; LR-222-78.. 


B 162, 62. 262. 3121. 3306. 3401; LR-173-77. 
B 162, 4945; LB-190-77- 


B 163(d). 703(b); LB-1639.. 
9 166(0; LB-1173- 


Inc. Tax-Part 1—Exclusion from incoma of certain LB—11/26/79 Notice rai d. 10 LB for revision 
cost-shartng payments under governmental pro* 
grams (BA 1976. |543) (Ma/Ftscher-TLC- 
Krupsfcy) 

Inc. Tax—Part 1—€mpf. Tax—Pari 31—OeducUbd- 
ify of certain transportation expenses (Cubeta/ 

Saverude—TLC-Rocke). 

Inc. Tax—Part 1—To provide better definitions in 
the area of political advertising 6 grass roots lob¬ 
bying (Frands/Bromod—TLOSims) 

Inc. Tax—Part i-Umitatton on interest deduction LB—11/28/77 Notice rat'd, to LB for revision 
(TRA 1969. »221; RA 1971. §304; TRA 1976. 

M 209. 90l(b)(2lKF)) (Perce*/Rock-TLC-Plynn). 

Inc. Tax—Part 1—Oeductiont tor additions to a re- 


LB—Awaiting further consideration- 
Commr—Awaiting consideration— 


9 167(a); LB-107-78.. 
9 167(q); LB-189-78.. 


9167(0; LB-172-79 .. 


9169<d)(1)(4); LR-193-76... 

9 170; LB-272-78. 

B 170(f)(3). 2055(e)(2). 2522(cH2); LB-200-78. 


9 175; LB-1947.. 


9 179(d)(8); LR-256-76 . 


9183(a); LR-61-74.. 
9 189: LB-145-76. 


B 191. 1245. 642 (0. (a)(2)(B). 1250. 57; LB- 
199-76. 


9 192; LB-62-78.. 


9217; LB-230-78.. 


9263(C); LB-202-78 ... 
9274(h); LR-260-78... 

9 277; LB-1721 _ 

1280; LB-220-76... 

9 280A. LR-261-76.. 

9 303; LR-124-76... 
9305; LR-91-74.. 

9 337; LR-227-76... 


(Pub L 89-722) (Mix/Fiachar—TLC-O'Laughlin). 

Inc. Tax—Part 1—Relating to conventiona tor vin¬ 
tage accounts (Kisaei/Bkjmkirv-TLC-Cohen). 

Inc. Tax—Part 1 —Depreciation allowance in case 
of retirement of certain ofl 6 gas boilers (Energy 
Tax Act 1978. 9301(a)) (Dean/Mantis—TLC- 
Schukfinger). 

me. iw—rpi I—HWKnawnj ireairneof o« pudhc 
utility property (Lanmng/Rock). 

Inc. Tex—Pert 1—Amortization of certain pollution 
control fadlitiea (TRA 1978. 9 2112 (b). (c)) (Mac- 
Master/Couiter). 

Inc Tax—Part 1—Charitable contributions of mverv 
tory (TRA 1978. H2035, 205(c)(1). 1052(c)(2). 
1307 (c). (dMD. 1313 (b)(1). (c). 1901 (a)(28). 
(b)(8). 2124(e)(1)) (Murphy/Saverude—TLC- 

Sans). 

Inc Tax-Part 1-Est Tax-Part 20-Gift Tax- 
Part 2S—Transfers of partial interests in property 
for conservation purposes (TRA 1976. 92124(e); 
TRSSA. 9 309) (SmaH/Smittv-TLC-SimsV. 

Inc. Tax—Part 1—So* 6 water conservation 
pendftures —Estate of Howard L Straughn, 55 
T.C. 21 (1971) (Francia/Bromefl—TLC-Meiton). 

Inc Tax—Part 1—Ooliar kmrtation with respect to 
additional till year depreciation allowance for 
tmaM business ai case of partnerships (Parcel!/ 
Fischer). 

Inc. Tax—Part 1—Election to postpone application 
of eec. 163 (d) presumption (9311. RA 1971; 
TRA 1976. 9 214) (Clark/Fiacher-TLC-Flynn). 

Inc. Tax—Part 1— Amortization of real property 
construction penod interest A taxes (TRA 1978. 
9 201) (Schmalz/Fischer—TLC-Koppelman). 

Inc. Tax—Part 1—Amortization and depreciation of 
certain rehabilitation expenditures lor. and disal¬ 
lowance of deduction for amounts expended in 
demolishing, certain historic structures (TRA 
1976. 9 2124(aMd); RA 1978, 9701(f)) (Hartley/ 
Saverude—TIC-Schutdingef) 

Inc. Tax—Part 1—Contributions to Black Lung 
Benefit (Black Lung Benefit Trust Rev. Act 1977, 
9 4(b)) (Stevenson/Woo—TLC-Copetand) 

Inc. Tax—Part 1—Moving expenses (Foreign 
Earned Inc. Act 1978. 9204. Pub. L (95-617) 
(CougNto/Woo—ITC-Ooian). 

Inc. Tax—Part 1—Intangible drilling coats (Energy 
Tax Act 1978. 9402(a)) (Cubeta/Woo—TLC- 

Inc. Tax—Part 1—Deductions for attendtog foreign 
conventions (TRA 1978, 9602) (Carney/ 

Couttar—TLC-Levinaon). 

Inc. Tax—Part 1—Taxation of nonexempt member¬ 
ship organizations (TRA 1978. 9121(b)(3)) 
(Qark/Fischer) 

Inc. Tax—Part 1—Amortization of production cost 
of motion picture s, books, records, and other 
smalar property (TRA 1976, 9 210 (a). <b)) (Par- 
csH/Fiacher—TLC-Krupsky). 

Inc. Tax—Part 1—Deductions for expenses attribut¬ 
able to business use of homes, rental of vacation 
homes (TRA 1978. 9601) (Francis/Coufter— 
TLC-Ftynn). 

Inc. Tax—Part 1—Distributions in redemption of 
stock to pay death taxes (TRA 1976, 9 2004(e)) 
(Kissel/ Blumkm—TLC-Levinson). 

Inc. Tax—Part 1—To clarify meaning of term "rea¬ 
sonable redemption premium'* (Kissel/Blumkin— 
TLC-Cohen). 

Inc. Tax—Part 1—60-day extension of 12-month 
penod if there is an involuntary conversion (Pub. 
L 95-628) (Axelrod/ Bkimkin—TLC-Krupaky). 


TLC—11/29/78 Draft of notice to TLC A TC; 1/25/79 Comments 
from TrC. 

LR—11/15/79 Notice pub.; 3/27/80 Hrg . to be held .. 

TLC 8 TO—8/30/79 Rev draft of notice to TLC 6 T:C .. 


LB—In LB for prep of notice... 


LB—In LB for prep of notice- 


Treat.—2/28/80 Notice to Treat, tor formal approval 


TLC A T—9/17/79 Draft of notice to TLC A T.. 


ex- LR—2/27/80 Notice pub.... 


TLC—7/13/79 Draft of notice to TLC A T:C; 10/17/79 Comments 
from TC. 


LR—9/18/75 Notice approved by Tech—New provisions to be 


TLC—3/20/79 Draft of notice to TLC A T:l; 4/18/79 Comments from 
T:l 

Trees.—8/30/78 Notice pub.; 3/15/79 Hrg. held; 7/9/79 T.D. to 
Treat, lor formal approval 


LB—In LB for prep of notice- 

TLC A T:f—1/23/80 Rev. draft of notice to TLC A T:l— 

LR—1/30/80 Notice pdb- 

LR—5/10/79 Notice ret'd. to LB for revision_ 


LR—5/6/72 Notice pub.; 8/8/72 Hrg. held; 11/8/79 Rev. notice 
ret'd. to LB. 

TLC—7/1/77 Rev. draft of notice to TLC A Tit; 2/14/78 Comments 
fromTd. 


TLC A Td—2/7/80 Draft of notice to TLC A T.l 


TLC—3/3/77 Draft of notice to TLC A T.C; 5/17/77 Approved by 
TC. 


LB—5/22/79 Notice retd, to LB for revision.. 
LB—1/30/80 Notice pub_ 
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1954 code section end file No 


Subject, draftsman, and reviewer 


Priority 


Part L —Regulations Under Development in the Legislation end regulations Divisioo —Continued 


«337 LR-130-76__._ Inc. Tax—Part 1 —Simultaneous liquidation of a LR—In LR for prep of notice- 2 

parent and subsidiary (TRA 1976, $§2118, 

1901(a)) (Swift/Whedbee-TLC-Krupsky). 

{351; LR-754__ Inc. Tax—Part 1—Transfer by a cash basa taxpay- LR—12/7/77 Draft of notice ret'd. to LR for revision- 2 

er of unrealized accounts receivable, etc., to a 
corp. controlled by the transferee (Yedes/Bfum- 
kin—TLC-Cohen). 

55351 . 368; LR-1993 ___ Inc. Tax—Part 1 —Basis in stock of a corp. acquir- LR—4/13/78 Notice ret'd. to LR for revision - 1 

ing property in exchange tor stock of corp. In 
control of acquiring corp. (Levtne/Blumkm—TLC- 
Cohen). 

{355 LR-938____,__ Inc. Tax—Part 1—Distribution of stock and tecurt- LR—1/13/77 Notice pub.; 1/21/77 Notice repub. In LR for prep of 1 

ties of a controlled corp. (Yectos/Blumkin-TLC- T.D. 

Cohen). 

5367 LR-2-78_ Inc. Tax—Part 1—Changes In ruling requirements LR—12/30/77 Notice pub. under LR-230-76; 10/5/79 Temp Regs. 1 

under sec. 367 (other than subsec. (aX2) (TRA pub. T.D. 7646; 10/5/79 Notice pub.; 2/27/80 Hrg. held. 

1976. $ 1042(a))) (Horowitz/Felton—ITC-Dolan). 

{ 367(a)(2). LR-231-76 .. Inc. Tax—Part 1 —Exception for transfers of proper- LR—In LR for prep of noice- 1 

ty from the U.S. designated by the Secretary 
(TRA 1976, 11042(a)) (Dean/Felton—ITC- 

Hannes) 

55368(a)(2)(F). 721.722. 723. 683; LR-135-76. Inc. Tax—Part 1—Exchange funds (TRA 1976, TLC & T.C—12/10/79 Rev. draft ol notice to TLC 6 TO- 1 

$2131) (Muk/Btumkin—TLC-Rabinowitz/Krupsky). 

5 368 (a)(2)(E). (b)(2); LR-1994 ___ Inc. Tax—Part 1 —Acquisition of a corp. by merger TLC A T:C—2/14/80 Notice fwd. for formal approval --- 1 

of a corp. controlled by the acquiring corp. (Pub. 

L. 91-693) (Levtne/Bkjmkin—TLC-Cohen) 

{368; LR-93-79.______ Inc. Tax—Pvt 1—Clarification of continuity of bus*- LR—12/28/79 Notice pub.; 3/18/80 Hrg. to be held - 1 

ness enterprise requirement tor corporate reorgs. 

(Mofl/Blumkin—TLC-Cohen). 

{385, LR-1661_ Inc. Tax—Part 1 —Treatment of certain corporate Commr.—2/22/80 Notice to Commr. tor formal approval - 1 

interests as stock or indebtedness ($415. TRA 
1969) (Levine/ Blumkin—TLC-Cohen). 

{414 (b) (c) LR-209-74 _ Inc. Tax—Part 1—Definitions and special rules TLC A EP—11/5/75 Notice pub ; 11/19/79 Rev. draft of T.D. to TLC 3 

(Pub. L 93-406. 11015) (Yecies/Blumkin-TLC- A EP. 

Sorensen). 

{414(e), LR- 193-74 _ Inc. Tax—Part 1 —Definition of church plans (Pub. Treas.—4/8/77 Notice pub.; 10/6/77 Hrg. held; 1/29/80 T.D. to 2 

L 93-406. f 1015) (Mot/Fischer—TLC-Meflon. Treas. tor formal approval 

5447 LR-143-76_ Inc. Tax—Part 1 —Method of accounting for corps. TLC—5/18/78 Draft of notice to TLC A T.-C; 6/26/78 Comments 1 

engaged in farming (TRA 1976, 1207(c)) (Clark/ from T.C. 

Fischer—TLC-Metton). 

5453; lR- 32-75. .. TTT . . . Inc. Tax—Part 1 —Adoption of installment method LR—In LR for prep of notice - 3 

of reporting by dealers of personal properly (Mix/ 

Fischer—TLC-Brown). 

5 453; LR-635_ Inc. Tax—Part 1 -Election to adopt installment LR—3/21/78 Notice ret d to LR for revision- 3 

method of reporting income from sale of real 
property or casual sale of personal property 
(Ma/Fischer—TLC-Brown). 

5458; LR-195-78_ Inc. Tax—Part 1 —Exclusion from gross income LR—In LR for prep of notice - 2 

with respect to magazines, paperbacks, and rec¬ 
ords returned after close of taxable year (RA 
1978, $372) (Schmalz/Fischer). 

5461; LR-190-78_ Inc Tax—Pari 1 —Treatment of prepaid interest TLC—10/23/79 Rev. draft of notice to TLC A T:»; 12/20/79 Ap- 2 

(TRA 1976. $$208, 1901(a)(69)) (ParceB/Fisch- proved by T:l. 
er—TLC-Sims). 

$$ 463.81; LR-6-75_____ Inc. Tax—Part 1 —Accrual of vacation pay (Pub. L TLC—3/28/78 Rev. draft of notice to TLC A T:C; 4/19/78 Com- 1 

93-625) (Clark/Fischer—TLC-Brown). monts from T:C. 

§{ 464 , 278(b); LR-144-76 _ Inc Tax-Part 1 -Limitation on deductions in case TLC-11/7/78 Rev. draft of notice to TLC A T:l; 11/22/78 Com- 1 

of farming syndicates (TRA 1976. 1207 (a), (b)) ments from T:l. 

(Clark/Fischer—TLC-Melton). 

{465; LR-168-76_ Inc. Tax-Part 1 -Determination of amounts at nsk TLC—6/5/79 Notice pub.; 9/27/79 Hrg. held; 11/7/79 Draft of T.D. 1 

with respect to certain activities (TRA 1976. to TLC A Til; 12/28/79 Comments from T:L 
$ 204) (Clark/ Fischer—TLC-Levmson). 

§ 471, LR-2158 _...- - Inc. Tax—Part 1 —Inventories at cost or market. TLC — 6/1/77 Final draft of notice to TLC ---- 2 

whichever is lower (Schmalz/Ftscher—TLC- 
Brown). 

{472: LR-84-77_ Inc. Tax-Part 1 -Conformity requirement incident TLC A TrC-7/20/79 Notice pub.; 11/16/79 Draft of T.D. to TLC A 1 

to use of LIFO inventory method Use of market T.-C. 
value (Lanning/Fischer—TLC-Brown). 

{ 482; LR-307-76_ Inc. Tax-Part 1 -AHocatam of income A deduc- LR-1/19/79 Notice ret d to LR by CC/LS tor rev. - 2 

lions among T/P's to revise percentage applied 
In determining rental charge tor use ol tangible 
property to reflect amdmt of rags, to provide for 
a “safe haven" imputed interest rate of 6-8 per¬ 
cent (Schreiner/Felton—ITC-Langbein). 

{§ 482. 483; LR-171-79 _ Inc. Tax—Part 6 —Temp. Regs.—Imputed interest ITC—9/27/79 Draft of T.D. to ITC A TO; 11/20/79 Comments from 1 

rates (Rood/Fischer—ITC-Langbein). TC. 

55664 .170 A, 25.2522; LR-42-73 _ Inc Tax-Part 1 -To provide rules tor application TLC A T:l—11/16/79 Draft of notice to TLC A Trl - 3 

of charitable remainder trust provisions to certain 
living trusts (Coughkn/Woo—TLC-Goodman). 

{{667. 666 (e), 668 . 665 (b), (e)-(g). 669, 1302 Inc. Tax-Part 1-Proc. A Admin-Part 301-Ac- LR—In LR for prep of notice - 2 

(a)(2)(B). (b)(2)(B). 6401(b); LR-164-76. cumulation trusts (TRA 1976. f| 701 (a)-(d). (f). 

„ 1014) (Hartley/Smith—TLC-Sorensen). 

§{ 679. 678(b). 643(a)(c) (C). (D). (d). 6048, Inc. Tax-Part 1 -Proc. A Admin.-Part 301-For- ITC A T-4-11/7/79 Rev. draft of notice to ITC A T4 - 1 

6677; LR- 187-76. «ngn trusts having U.S. beneficiaries (TRA 1976, 

, 11013) (Kusma/Smith—ITC-Langbein). 

5 704(b); LR-262-76 - Inc. Tax-Part 1 -Determination of partner's dte- TLC A T:l—11/30/78 Draft of notice to TLC A T:l - 1 

tributrve share (TRA 1976, 1213(d)) (Cubeta/ 

Bromek—TLC-Levinson/Koppelman). 
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5$ 706(c)(2)(B). 704; LR-265-70-Inc. Tax-Part 1—items allocated to portion of year TLC—3/27/79 Draft of notice to TIC_ 

partner held interest (TRA 1976, 5 213(c)) (Fran¬ 
cis/ Brome#—TLC-Levinson/Koppelman). 

5 707(c); LR-2127---—— Inc. Tax—Part 1—To conform the income tax regs. TLC—3/12/76 Draft of notice to TLC & T:l; 4/22/76 Comments from 


relating to guaranteed payments to partners to T;l. 
sec. 213(b)(3) of TRA 1976 and to the Miiler & 

Carey decisions (Franas/Bromefl—TLCM.evirv 
son/Koppelman). 

5 709; LR-266-76 - Inc. Tax—Part 1 -Clarification of treatment of part- LB-rl/11/80 Notice pub ____ 

nership syndfcation fees. etc. (TRA 1976, 
f 213(b)) (CoughMn/Bromell—TLC-Koppelman) 

55856-660, 172 (b). (d). 316(b). 381(cM25). Inc. Tax—Part 1-Real Estate Investment trusts TLC—7/7/78 Notice pub ; 12/20/78 Hrg. held; 5/14/79 Draft of T.D. 
443(e)(5). 4961. 6161(b). 6211-6213(a), (TRA 1976. 55 1601-1608. 1901 (a), (b). 1906 to TLC 6 T:FP; 6/25/79 Comments from T; 11/6/79 Chngd. pages 

6214. 6344(a). 6422, 6503(1). 6512, 6515, (a). (f» (Pub. L 93-625. 56) (Whedboe/BKim- to TLC. 

6601 (c). 6697. 7422. LR-218-76. kin-TLC-Levtoson). 

5 860; LR-183-78 -..—--— -— Inc. Tax—Part 1—Real estate investment trusts & Commr—2/12/80 Notice to Commr. for formal approval __ 

regulated investment companies (RA 1978, 

5 362) (Whedbee/Blumkto—TLC-Levtoson). 

5 861(a)(1)(B); LR-173-75 - -- Inc Tax—Part 1—To determine source of interest LR—6/2/78 Notice fet'd, to LR tor ravteton _ r __ 

on court lodgments, source of commitment fees 

6 acceptance feea. A apphcation of f 861 to in¬ 
terest paid by certain domestic corps — Amdmt 
of 5 166-4 to determine application of payroll 
cost method (Renfroe/Felton—ITC-Langbein) 


5861(a)(1)(H); LR-41-75-:-Inc. Tax-Part 1-Subch. N-As added by sec. LR—In LR for prep of notice_ 

9(a) of Pub. L 93-625, with respect to source of 
interest of certain debt obligations (Renfroe/ 

Felton—fTC-Doian). 

5 861(a)(7); LB-71-77 -—- - - Inc. Tax—Part 1—Source of income of underwiling LR—In LR for prep of notice___ 

income (TRA 1978. 9 1036) (FeWman/Fettorv- 
(TC-Oolen). 

5061(a); LR-215-78-—-Inc. Tax-Part 1—Computation of taxable income ITC— 6/26/79 Draft of notice to ITC & TO; 7/19/79 Comments 

from sources within and without the U.3. (Duffy/ from T.<X 
Saverude—ITC-Langbein). 

5861-8; LR-86-79 - - ........ Inc. Tax—Part 1—Allowance & Apportionment of LR—2/27/80 Notice pub..~~~~.. „. ... 

interest expense of foreign corps. (Bouma/Sa- 
verude). 


1 


1 


2 


2 


2 

2 


3 


2 


1 Regulatory analysis 
required; not 
prepared as yel 
1 Required draft 
regulatory analysis 
has been 


prepared 

H 871, 881,1441, 1442; LR-2043 .Inc. Tax—Part 1-Original issue discount (RA 1971, LR—7/12/76 Notice pub.; 11/18/76 Hrg. held. 4/20/79 T.D. retd. to 1 

5 313) (Schretoer/Rock.—ITC-langbeto) LR with comments. 

55892. 893. 895, 47.4382; LR- 106-75-- Inc. Tax—Part 1—Exemption of income o« foreign Trees.—8/15/78 Notice pub.; 1/23/79 Hrg. held; 11/8/79 T.D. to 1 

gov'ts., employees of foreign gov'ts employees Trees, for formal approval; 2/22/80 Revised pages to Treas. 

of foreign gov't*. A foreign central banks of 

issue, and exemption from tax on issuance of 

certificates of indebtedness issued by any foreign 

government (Duffy/Felton—ITC-Hannes). 

55901. 903; LR-100-70- Inc. Tax—Part 1—To provide rules setting forth re- ITC A TtC— 6/20/79 Notice pub ; 10/11/79 Hrg. held; 11/28/79 1 

quirements for creditable foreign taxes (Horo- Draft of T.D. to ITC A TrC; 1/15/80 Draft of new notice to ITC A 
witz/Felton—ITC-Hannes). T:C. 

5 901(0; LR -65-75- Inc. Tax-Part 1—Certain payments for ol or gas Treas.—11Z28/79 Notice to Treas. for formal approval _ 1 

not to be considered as taxes (55275(a). 901. 

601(b). TRA 1975, Pub. L 94-12) (Ouffy/Blum- 
kin—ITC-Hannes). 

5 902; LR-196-75- Inc. Tax-Part 1-To clarify rules for determining HC-Afim Draft of notice to ITC A TrC; 4/26/78 Comments from 1 

earnings A profits of a foreign corp. A amount of TrC. 
creditable foreign taxes (Schreiner/Felton—ITC- 
Hannes). 

5 904(b)(2) A (3); LR-228-76 - Inc. Tax-Part 1-Limitation on. and treatment of. ITC-10/25/79 Draft of notice to ITC A TrC; 12/18/79 Comments 1 

capital gains for purposes of foreign tax credit from TC. 

(TRA 1976. ft 1031, 1034; RA 1978, 

55403(c)(4). 701 (u) (2) A (3)) (FeWman/Rock- 
ITC-Oolan). 

5 904(e); LR-11-77 - Inc. Tax—Part 1—Transitional rules for carrybacks LR—In LR for prep of "ntim ,, __ _ 2 

A carryovers of foreign tax credits as a result of 
repeal of par-country limitation by sec. 1031(a). 

TRA 1978 (Renfroe/Felton—ITC-Dolan). 

5 904(0; LR-3-77 - Inc Tax—Part 1—Recapture of foreign losses LR—In LR for prep of notice ___ 1 

(TRA 1976, f 1032) (Renfroe/Fetton-ITC- 
Hannes). 

5 907; LR-70-75 - Inc Tax-Part 1-Umrtation dealing with foreign Treas.—5/8/79 Notice to Treas. for formal approval _ 1 

tax credit for taxes paid to connection with for¬ 
eign oil A gas income (5 601. TRA 1975; § 1035, 

TRA 1976) (Duffy/Bkimkin—ITC-Hannes). 

55911.913; LR-2-70 - Inc. Tax-Part 1—Treatment of foreign earned LR—5/9/79 Notice pub.; 0/28/79 Hrg. held in LR tor prep of T.D. _ 1 

income derived by U.S. citizens A residents (For¬ 
eign Earned Income Act 1978. 554. 202. 203) 

Dean/Feltoo—ITC-Dolan). 

55 936. 33. 931. 901 (d), (g). 904 (b). 243(b)(1). Inc Tax—Part 1—Tax treatment of corps conduct- LR—In LR for prep of notice _ 1 

246. 1504(b)(4). 46(a)(2)(B). 116(b)(2). tog a trade or business « Puerto Rico A posses- 

861(a)(2)(A). 6091(b)(2), LR-247-76. 8*on of the U.S. (TRA 1970. 5 1051) (Bouknight/ 

Felton—ITC-Langbein). 

Inc. Tax—Part 1—Definition of qualified possession LR—1/21/80 Notice refd to LR tor revision _ 2 

source investment income for purposes of Puerto 
Rican A possession tax credit (TRA 1969. 

5 1051) (Horowitz/Felton—CTC-Langbein). 


6 938(d)(2). LR-106-77 
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$$951.954, 956; LR-68-75.........-- Inc. Tax—Part 1—Current taxation of shipping prof* ITC—8/9/76 Notice pub.; 8/22/77 Temp. Regs. T.D. 7503 published 

its ©I controlled foreign corps, except lo extent 5/18/79 Draft of T.D. to ITC A TC 7/19/79 Comments from T.C. 
such profits are reinvested in shipping operations 
(1602(d), TRA 1975; TRA 1976. * 1024) (Klein/ 

Saverude—JTC*FogMBQL 

M 951(a), 954 (b)(1), (0, 955; lfl-67-75..—Inc. Tax—Part 1—Conforming rega. to certain LR—2/9/78 Notice pub. in LR for prep of T.D__ 

amendments to subpart F (§ 602(a)(3) (8) A (c) 

(other than (0(6)). TRA 1975. Pub. L 94-12) 

(Klem/Saverude—ITC-Fogarasi). 

§$952.995.964; LR-234-76.— _Inc. Tax—Part 1—Denial of certain tax benefits in ITC—1/18/80 Draft of notice to ITC A TrC; 2/20/80 Comments from 

connection with the payment of certain bnbea TC 
(TRA 1978, 551065, 1066(b)) (Bouknight/ 

Felton—ITC-Oolan). 

$ 954(c)(3)(C); LR-226-76—-- Inc. Tax—Part 1—Exclusion from subpart F of cer- LR—4/23/79 Notice pub.; 10/19/79 in LR for prep, of final draft of 

lam earnings of insurance companies (TRA 1978, T.D. 

5 1023) (Dutfy/Saverude—fTC-Oolan). 

$$ 956(d)(2), 958(b); LR-227-78-Inc. Tax-Part 1-tnveetment in U S. properly by LR—4/23/79 Notice pub.; 10/30/79 Hrg. hetd._ 

controlled foreign corporation; clarification of 
term “pledge or guarantee” (TRA 1976, 9 1021) 

(Feldman/ Felton—ITC-Ootan). 

5960(a)(1); LR-237-78—--_ Inc. Tax—Part 1—Third tier foreign tax credrt when ITC—7/12/79 Draft of notice to ITC A TC; 9/25/79 Comments from 

sec. 951 applies (TRA 1976, 11037) (Renfroe/ TrC. 

Fetton—ITC-DoLan). 

$$ 993 (c)(2), (d). 995(c). 751(c), 996(a)(2); LR- Inc. Tax-Part 1—Wise. DISC amdmta. (TRA 1976, LR—In LR for prep of no**.....__ 

245-76 11101 (c). (e). A (g)0M4)) (Bouma/Fettoo—TTC- 

Langbem). 

$993; LR-92-77-Inc. Tax—Part 1—DISC—Definition of trade receiv- Commr.-10/5/79 Notice to Commr. for formal approval_ 

able (Act of 1971, §501) (Feldman-Feltor>-fTC- 
Langbein). 

$995, LR-246-78-—.. ~...Inc. Tax—Part 1—Amdmts. affecting DISC pertain* LR—1/14/80 Notice ret'd. to LR for revision_..._ 

mg to military sales A incremental export gross 
receipts (TRA 1976. 51101 (a), (g)(1), A (5)) 

(Feldman/Felton—ITC-Langbein). 

$$ 999.908, 952(a), 995(b)(1); LR-235-76-Inc. Tax—Part 1—Denial of certain tax benefits for LR—In LR for prep of notice^------ - 

cooperation with or participation in international 
boycotts (TRA 1976, 551061-1064. 1068(a). 

1967) (Schreiner/Felton—(TC-Oolan). . 

$ 1001, LR-52-79- Inc. Tax-Part 1-Oiacharge of liabilities on the LR—12/28/79 Notice pub___ 

sale or other disposition of property (Parcefl/ 

Fisher—TLC-Cohen). 

§ 1001; LR-165-79—--Inc. Tax-Part 1-Taxpayer who own* property TLC A T—9/25/79 Notice fwd. for formal approval_ 

subject to certain types of indebtedness realizes 
Income at death (SmaU/Smith—TLC*Kopppel* 
man). 


$$ 1014(d), 1023. 1016(a)(23). 691(c)(2) (A). 
(C). 1246; LR-196-76. 

11033(g)(3); LR-268-76___ 


$$ 1040.1015(d)(6); LR-214-76. 
$$1056.1245; LR-222-76_ 


M1101. 1102, 1103. 311, 6151. 6158. 6503. 
6601. LR-266-76. 


f 1222; LR-273-76... 


51244; LR-186-78... 


Inc. Tax—Part 1—Carryover basis (TRA 1976, TLC—5/3/78 Draft of notice to TLC A T:i; 8/19/78 Comments from 
5 2005(a)) (Small/Smith—TIC-Soreosen). J± 

Inc. Tax—Part 1—Election to treat outdoor adver* LR—12/11/79 Notice pub____ 

tising displays as real property (TRA 1978* 
f 2127) (Chemas/Bromell—TLC-Ftynn). 

Inc. Tax—Part 1—Various rules relating to car- LR—In LR for prep fit notice.._____ 

ryover basis (TRA 1976. |2005 (b). (c)) 

(Kusman/Smith—TLC-Sorensen). 

Inc. Tax-Part l-8asis lm«tation A recapture of LR—Notice ret'd. to LR for revision_ 

depreciation on player contracts (TRA 1978, 

55212 (a), (b). 1901(b)(11)(D), 1951(c)(2)(C). 

2122(b)(3), 2124(a)(2)) (Schmalz/Fischer-TIC- 
Krupsky). 

Inc. Tax—Part 1—Divestures of assets by bank TLC—12/27/78 Draft of notice to TLC A T; 3/27/79 Comments from 
hokting companies (Pub. L 94-453) (Levine/ T. 

Btumkm—TLC-Koppeiman).. 

toe. Tax-Pan 1—Increase in holding period re- Treas -1/29/80 Notice to Trees, tor formal approval... 

quired for capital gam or loss to be long term 
(TRA 1976. 551402. 1901(aMl36)) (Ausness/ 

Mantle—TLC-Ftynn). 

Inc. Tax-Part 1—Liberalization of rule relating to TLC A T.C—§/19/79 Notice pub.; 11/30/79 Draft of T.D. to TLC A 


losses on small business stock (Rev Act of TC 
1978. 5 345) (Thompson/Couher—TLC-Krupsky). 

$$ 1248. 751; LR-232-76 _ Inc. Tax—Part 1—Gam from sale or exchange of ITC—10/1/79 Final draft of notice to ITC A T.C 10/25/79 Com¬ 

stock in foreign corps. (TRA 1976, 55 1022, 1042 merits from TC 
(b). (O) (Horowitz/ Saverude—ITC-Hannes). 

$1250; LR-131-76._ Inc. Tax-Part 1-Recapture of depreciation on LR—to LR for prep of notice^. -- 

real property (TRA 1976, H20Z 1901(b). 

1951(e). 2122(b). 2124(a)) (Marcmko/Rock). 

$ 1253; LR-1644 ...__ Inc. Tax—Part 1—Transfer of franchises, trade* TLC-7/15/71 Notice pub.; 4/10/79 Draft of Rev. notice to TLC A 

marks end tiade names (TRA 1969, 5518(c)) TC S/11/79 Comments from TC 
(Tolleris/Coulter—TLCLeveneon). 

f§ 1254. 751(c); LR-276-76 __ Inc. Tax—Part 1—Gain from disposition of interest Commr —2/27/80 Notice to Tress, lor formal approval .- — 

in oil or gas property (TRA 1976, §5205). 

1901 (a) (93)) (Mantle/Saverude—TLC*Sch*» 

dinger). 

i 1348, LR-156-76.. ..- Inc. Tax—Part 1—Maximum tax on person* serv* LR—5/10/77 Notice rat'd to LR tor favtaton - 

ice income (TRA 1976. 5302) Moning/Otckto* 
son—TLC-O’Laughfcn). 

11371; LR-4-73- Inc. Tax-Part 1-Treatment of obligations which LB-11/11/76 Rev. draft of notice to TLC A T:*; 12/14/76 Com* 

purport to represent debt as a aecond class of moots Irom Tl; 11/29/78 Comments toom TLC 
stock (Woo/Saverude—TLC-Cohen). 

H1371. 1372; LR-277-78 _...__ toe. Tax-Part 1-Certain rules relating to share- Commr.-1/9/80 Notice to Commr. lor formal approval - 

holders of subchapter S corporations (TRA 1976, 

55902 (a) A (c); I901(a)<149)) (Murphy/Sever* 
ude—TLC-Cohen). 


2 


2 


3 


2 

1 


3 

2 

2 


1 


S 


1 


2 


2 

2 


2 


3 


3 

2 


2 


I 


3 


2 
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2 


























































21082 


Federal Register / VoL 45, No. 63 / Monday, March 31,1980 / Proposed Rules 


1954 code section and file No. 


Subject, draftsman, and reviewer 


Office in which pending and status 


Part l—Regulations Under Development in the Legislation and regulations Division -Continued 


Priority 


M1385.1388; LR-1175 - foe. Tax-Part 1-Relating to tax treatment of per TLC—4/11/74 Draft of notice to TIC & T.C; 1/26/76 Comments 

unit retain allocations (Pub. L 89-809, $211) from T:C. 

(Parcell/Fischer—TLC-Schukinger). 

$ 1441; LR-165-78... Inc. Tax-Part 1—Personal services Income of LR—In LR for prep of notice __ _ 

nonresident Individuals (Klein/Felton—ITC-f ogar- 


$ 1441; LR-2139_ 

$$ 1491. 1057; LR-236-78. 

$ 1502; LR-75-79_ 

$ 1502; LR-1088_ 

11502; LR-140-73..._ 

$1502; LR-97-79_ 

$ 1502; LR-45-76_ 

11502; LR-94-74_ 

• 1502; LR-1386_ 

11502; LR-113-77_ 

11502; LR-2S6-79._ 

» 1502; LR-29-78.. 

11504(d). LR-180-77_ 


— Inc. Tax-Part 1-Withholding of income tax on ITC ft TO—1/18/80 Final draft of notice to ITC & T:C_ 

payments to Virgin (stands inhabitants (Bouk- 
night/Felton—iTC-Langbern). 

— ■"* Tax-Part 1-Excise tax on transfers of prop- fTC-9/9/77 Rev. draft of notice to ITC A T:C; 7/25/70 Comments 

erty to foreign persons to avoid the Federal from T:C. 
income tax (TRA 1976. §1015) (Klein/Fetton— 

ITC-Langbein). 

— Inc. Tax-Part 1-At risk limitations of sec. 465 TLC A T:C—12/27/79 Rev. draft of notice to TLC A T:C_ 

(Axekod/Blumkin—TLC-Cohen). 

..... Inc. Tax-Part 1-Revision of regs. under sec. LR-7/5/79 Notice fet'd. to LR for revision_ 

1502 re personal holding companies (Whedbee/ 

Biumkin—TIC-Brown/Cohen). 

— Ir *- Tax-Part 1-Miec. A Tech, amdmts to consoL LR—3/21/70 Notice rat'd to LR for revision_ 

(dated return regs. (Axelrod/Biumkin—TLC* 

Brown/Cohen). 

...... Inc. Tax—Part 1—Credit A deductions, etc. for con* LR—In LR for prep of notice. .. ... 

sotidated returns (Axetrod/Blumlun). 

*— Tax-Part 1—To provide rules for consolidated Commr.-12/27/79 Notice to Commr. for formal approval_ 

application of sec, 613A of the Code re limta- 
lions on percentage depletion in the case of oil A 
gas wetta (TRA 1975, $501) (Axeirod/Biumkm— 

TLC-Cohen/Brown). 

—• • nc * Tax—Part 1—to provide consolidated return LR—In LR for prep of notice.. . 

rules relating to life msurance cos. subject to tax 
under subch L (Duffy/Blumkin-Sims/Brown/ 

Cohen). 

^ T«—1-Consolidated retun regs.—Revi- TLC—7/9/68 Notice pub.; 9/12/68 Hrg held; 8/25/71 Notice with* 
sion of regs. under sec. 1502 re accumulated drawn; 5/14/79 Rev. notice pub.; 10/3/79 Hrg. held; 11/30/79 

earnings tax (Whedbee/Blurnkm—TLCCohen/ Drafts of new notice A TD to TLC A T:C; 12/14/79 Approved by 

Brown).. JrC. 

.... Inc. Tax-Part 1-Consolidated return regs —In* LR-ln LR for prep of notioe.. _ 

vestment adjustments (Axeirod / Btumkm-TLC- 
Cohen/Brown). 

.... Inc. Tax-Part 1-Consolidated retum/Accumulat* TLC A T.C- 12/26/79 Draft of notice to TLC A T.C... 

od earnings tax—Earnings A profits when per¬ 
sonal holding co. is a member (Whedbee-Blum- 
kin). 

— Inc. Tax—Part 1—Reflect amdmts. of consolidated LR—In LR for prep of notice....... 

return regs. to reflect Merchant Marine Act of 
1970 concerning Merchant Marine A Fisheries 
Capital Construction Funds (Axelrod/ Biumkin— 

TLC-Cohen). 

— Inc. Tax—Part 1— IncJudtottrty In an affiliated group LR—1/17/79 Notice ret'd. to LR for revision.... 


tews (Swift/ Bkjmkjn—ITC-Langebem) 

$$2001. 2010, 2012 (a), (e). 2052. 2035, 2502. Est A Gift Taxes-Parts 20 A 25-Unified rate ITC A T:l—11/30/79 Draft of notice to ITC A TH_ 

2505, 2521, 2011, 2013 (b). (e)(1), 2101, schedule for estate A gift taxes and unified credit 
2102, 2106(a)(3). 2014(b)(2). 2206, 2207. m leu of exemptions (TRA 1976, f 2001) (Grun- 
6018. 2038(a), 2104, 2004, 2504; LR-212-78. deman/ Smittv-TLC-O'laughlin). 

1 2031; LR-164-79-Est. Tax-Part 20-Valuation of self-created art m TLC A T-2/1/80 Draft of notice to TLC A T_ 

an artist's estate (Coplan/ Smith—TLC-Sims) 

$$ 2032A. 6166 (d). (e). (f). (h). 6324A (a), (c) Est Tax-Part 20-Vanoua estate tax elections A LR-7/13/78 Notice pub. [Part IJ; 7/19/78 Notice pub. [Part II]; 
6601(0. 2013(0; LR-203-76. valuation of certain farm, etc., real property (TRA 12/21/78 Notice pub. [Part III); 4/3/79 Hrg. held; 9/10/79 Notice 

1978. $$2003 (a), (c). 2004 (a), (b). (d)) (RA pub. [Part IV); 9/10/79 Withdrawal Notice Pub. [1 para, of Part 
1978, $ 702(d)) (Hartiey/Smith— TLC-Mefton). II); 9/20/79 Draft of T.D. [Parts L ». A III], ret d, to LR for prep, of 

final T.D.; 1/16/80 Hrg. held [Part IV). 

$ 2038(a); LR-181-78-Est A Gift Taxes-Parts 20 A 25-indusion of LR—In LR for prep of notice__ 

stock m estate where decedent retained voting 
rights (TRA 1978; RA 1978, $7020)) (Harman- 
Smith]TLC-0‘LaughJin). 

$2040; LR-180-78,--- Est Tax—Part 20—Fractional interest of spouse LR—In LR for prep of notice_„__ _,. 

(TRA 1978. $2002 (o). (d)(3)) (Small/Grunde- 
man—TLC-O' Laughia 

$ 2040(d); LR-18-79 .. . Est Tax—Part 23—Temp. Regs.—Election to treat Treas.—2/29/80 T.D. to Treas. for formal approval___... 

certain jointly held property as qualified joint in¬ 
terest (RA 1978. $ 702 (k» (SmaH/Grundeman- 
TLC-O'Laughlin). 

$ 2055(e); LR-259-74-Est Tax—Part 20—Disallowance of charitable de* TLC A T—12/19/75 Notice pub.; 3/30/76 Hrg. held; 11/26/79 Draft 

duction—Extension of lime within which to of TD. to TLC A T. 
amend governing instruments in order to qualify 
as a charitable remainder annuity trust unitrust 
or pooled Income fund (Pub. L 93-483. $3) 

(Grundeman/Rock—‘TLC-O’Laughtin). 

$$ 2056(c)(1), 2523(a); LR-211-70- Est A Gift Taxes-Parts 20 A 25-mcrease in bmF LR-ln LR for prep of notice_ 

taboos on marital deductions (TRA 1978. $ 2002 
(a), (b), (d) (1). (2)) (Hannan / Rock—TLC* 

O’Laughim). 

$ 2057; LR-182-78--Est Tax—Part 20—Dsduction for bequests to oar* LR—In LR for prep of notice....___ 

tam minor children (TRA 1978, $2007) (Alexarv 
der/Smitfe-TLCO'UugMin). 

$$2518, 2045, 2041(a)(2). 2055(a). 2058, Est A Gift Taxos-Parta 20 A 25-Oisciaimeri TLC A T—2/25/00 Final draft of notice to TLC A T_ 

2504(b); LR-213-78. (TRA 1978, $2009 (b)) (RA 1978. $702(m)) 

(Kusma/Smith—TLC-Rabinowjtz). 
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1954 code section and file No. 


Subject, draftsman, and reviewer 


Priority 


Part t .—Regulations Under Development in the Legislation and regulations Owstoo-Conbnued 


§2601; LR-2-77.- 


§§2601-2603; LR-178-76- 


§§2611-2614; LR-205-76.. 


§2621; LR-234-79- 


§§ 2622. 2013(g), 691(c), 303(d); LR-202-76... 


§§2621(c)(1), 2611; LR-197-76.. 


§§3i2l(b)(20), 1402(c)(2)(F), 3401(a)(17), 

6050 A, LR279-70. 


§3121(1); LR-35-78.. 


§3401(a)(18); LR-212-78.„ 

§340l(a)-1. (b); LR-74-77.. 
§3402; LR-81-78._.. 


§3402(q); LR264-76.. 
§ 3506 LR-37-78.... 


- - 


§3507 LR-188-78..., 


554041(b); 4063(a). (b). (e), 4093; 4221(d)(7). 
(o)(5) 6 (6); 64l6(b)(2)(l), 6421(a). (b). (d)(3); 
W24, 6427, LR-173-78. 

§54041, 4042. 4054. 4058 LR-2118_ 


§54061,4063 LR-2119... 


§4064 LR-205-78... 


§54071-4073 LR-2114.. 


554081-4084, 4091-4092, 4101, 4102 LR- 

2117. 

554091-4041. 4073, 4083, 4093, 4221; LR-56- 

79. 

554218(a). 4121, 4221(a). 4293. 6416; LR-61- 

78. 


54221-2; LR-58-79... 


5 4221-2(c); LR-116-79_ 

5 4942(e)(2); LR-289-76___ 

55 6001-6427, 4161, 4181; LR-2116. w 


Inc. Tax-Tax on certain generation-skipping trans- TLC 8 TJ—12/22/78 Notice pub; 4/10/79 Hrg. held; 8/3/79 Draft 
fers—Part 26-€ffective date (TRA 1976, of T.D. to TLC 4 T:L 
9 2006(c)) (Grundeman/Smith-TLC-Gutman). 

Tax on certain generation-skipping transfers—Part LR—In LR for prep of note*___ 

26-Imposition 4 amount of, and liabddy lor, tax 
(TRA 1976. 92006(a)) <Waltuch/Sm*h-TlO 
Olaughfln). 

Ext 4 Gift—Part 26-Tax on generation-skipping LR-6/16/79 Draft of notice rat’d, to LR for rev_ 

transfers—Definitions and special rules (TRA 
1976, 92006(a)) (Waltuch/SmHh-TLCO'Laugh. 
fin). 

Temp. Regs.—Generation-skipping transfers tax LR—In LR for prep of T O.__ 

return requirement, etc. (TRA 1978. 12006(a) 

(Waltuch/Smith). 

•oc Tax—Est Tax-Tax on certain generatxxvskip. TLC 4 T;l—5/8/78 Draft of notice to TLC 8 T;|_ 

ping transfers Parts 1, 20 4 26-Misc provisions 
relating to generation-skipping transfers (TRA 
1976, 92006 (a), (b)) (Harman/Smlth-TLC- 
O'LaughWn). 

Proc 4 Admin.—Part 404-Temp. Regs —Genera- TLC 4 T:l—11/1/79 Rev. draft of TD. to TLC 4 T:l__ 

bon-skipping transfer tax return requirements, 
etc. (TRA 1975, 92006(a)) (Waltuch/Smith— 

TLC-0*Laughln). 

Empl. Tax-Part 31—Proc. 4 Admin —Part 301— LR—2/28/80 Notice approved by CC/DED.... 

Withholding of Federal taxes on certain individ¬ 
uals engaged In fishing (TRA 1976, 91207(e)) 

(Ausness/Couiter—TLC-Koppelman). 

Empl. Tax-Part 31-Soc sec .tax on employers of LR—7/25/79 Notice rat’d, to LR for revision___ 

Individuals who receive Income from bps (9315. 

Soc. Sec. Amdmta. of 1977) (Murphy/Bromeil— 

TLC-Goodman). 

EmpL Tax-Part 31-Remuneration with respect to Treaa.-1/14/79 Notice pub.; 1/4/79 Temp. Regs. T.D. 7588 pub* 
which a deduction may be allowable for certain 2/29/80 T.D. to Treat, for formal approval, 
expenses of living abroad (Foreign Earned 
Income Act of 1978, 99207(a). 209(b)) (Dean/ 

Saverude—TLC-Roche/Dolan). 

Empl. Tax—Part 31—To modify requirement* with TLC 4 T:1-6/26/79 Notice IWd. for formal approval_ 

respect to sick pay (TRA 1976 9 506; (Marcinko/ 

Coulter—TLC-Koppelman). 

Empl. Tax-Part 31-Submission of withholding ex- Treaa-10/9/79 Notice pub.; 1/4/80 Hrg. held; 2/27/80 TD. to 
empbon certificates (Mantle/Saverude—TLC- Trees lor formal approval. 

Koppelman). 

Empl. Tax—Part 31—Withholding on certain gam- LR—11/15/79 Notice pub., 2/26/80 Hrg held.. 

Wing winnings (TRA 1978. f 1207(d)) (MecMas- 
ter/Coulter—TLC/Koppelman). 

Empl Tax-Part 31-Companion sitting placement Commr.-5/30/79 Notice pub.; 2/20/80 T.D to Commr. for formal 
services (9 10. Act of Nov. 12. 1977 (Pub. L 96- approval. 

171)) (Cubeta/Bromeft—TLC-Roche). 

Empl. Tax-Part 31-Advance payments of earned TLC 4 T.f-5/9/79 Notice pub.; 11/13/79 Hrg held; 11/30/79 Draft 
Income credit (RA 1978. f 105(b)) (Murphy/Se- of T.D. to TLC 4 T:L 
verude—TLC-Goodman). 

Exc. Tax-Vanous amdmta. under the Energy Tax LR—In LR for prep of notice.__ 

Act of 1978, 99 222, 231. 232. 233, 404; 4 Rev. 

Act of 1978. 9 701 (ff) (Alexander/Smith). 

Exc. Tax—Applicable to articles sold on or after 7/ LR—Notice rat’d, to LR tor revision_____ 

1/65 (Pub. L 89-44) (Hartley/Saverude—TLC- 
Copeland). 

Exc. Tax-Applicable to motor vehicles sold on or LR—Notice rat’d to LR tor revision. 

after 7/1/65 (Pub. L 89-44) (Small/Saverude— 

TLC-Copeland). 

Exc. Tax-Part 48-Gas guzzler tax (Energy Tax LR—2/8/80 Notice pub__ 

Act 1978, 9201) (Murphy/Whoo—TLC-Copeland). 

Exc. Tax-Applicable to brea. etc. add on or after LR—Notice rat’d to LR tor revision_ 

7/1/65 (Pub. L 89-44) (Tolteris/Savarude- 
TLC-Copeland). 

Exc. Tax.—Applicable to gasoline 4 lubricating oH LR-Notice rat’d to LR for revision_~__ 

•old on or after 7/1/65 (Pub L 89-44) (Hartley/ 

Saverude—TLC-Copeland). 

Mfgra. 4 Retailers Exc. Tax—Maximum period for LR—2/27/80 T.D. approved by Treaa.. ...... 

certain exemption certificates (Alexander/Smith). 

Mfgra. 4 Retire Exc. Tax—Part 48—Excise tax on LR—8/27/79 Notice pub; 1/10/80 Hrg. held___ 

coal (Black Lung Benefits Rev. Act of 1978, 9 2) 

(Waltuch/Smith—TLC-Copeland). 

Mlgre 4 Retire Exc Tax—Part 48—Tax-free sales TLC 4 T—2/13/80 Draft of notice to TLC 4 T___ 

of articles to be used for, or resold for. further 
manufacture (Coplan/Smith). 

Exc. Tax-Part 48-Tax-free sales by menutactur- Lfl-2/20/00 TD. 7681 approved by Trees... 

era (Kusma/Smith—TLC-Copeland). 

Foundation Exc Tax-Part 53-Blockaga and simi- Treas -2/22/60 Notice to Trees, tor formal approval___ 

•or factors m valuation of foundation assets (TRA 
1976. 9 1303) (Dickinson-TLC-Gutman). 

ExC J T ax_Part 52 ~ Sportin 0 Qoods 4 firearm* 4 TtC-5/2/75 Rev. draft of not.ce to TLC 4 T* 7/15/78 Comments 
admin, prove of special application to Mfgra. 4 from T;L 
Rttre Exc Tax (Exc. Tax Reduction Act 1965 4 
other subsequent legislation through Rev. Act 
1971) (Kusma/Saverude -TLC-Copeland) 
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1954 code section and file No. 

Subject draftsman, and reviewer Office In which pending and status 

Priority 


Part 1 .—Regulations Under Development In the Legislation end regulations Drv&oo --Continued 



$ 6001; LR-133-78 ____ Proc. A Admin.—Part 301—Condition* under which LR—In LR for prep of notice. 2 

book* 8 record* of controlled for. corps. 6 orgs 
wHI be required to be maintained m the U S. 

(Bouma/Fetton—ITC-Fogarasi). 

88 6039A, 6694, LR-195-78 -- Inc. Tax-Part 1-Proc. A Admin.—Part 301-Infor- LR—In LR for prep ot notice __ 2 

mallon regarding carryover property acquired 
from a decedent (TRA 1976, 12005(d)) (Wal- 
tuch/Smith—TLC-Sorensen). 

}6103Q)(1); LR-5-80-...... Proc. A Admin -Part 301—To prescribe rule* for Tech-1/24/80 Notice fwd lor formal approval _ 2 

disclosure of returns A return information (Oickhv 
•on). 

5 6103(P)(7), LR-9-79 ______ Proc. A Admin.—Part 301—Procedures for adminis- TIC A T—10/2/79 Notice pub.; 2/27/80 T.O. fwd. for formal approv- 2 

native review of determination that a State or ai. 
agency thereof has failed to safeguard Federal 
tax return* or return information (TRA 1976. 

11202(a)(1)) (Tofleris/Coutter—TLC-Krupsky). 

8 6103 (a), (c). (0(1). (k)(6), ( K2), A (m); LR- Proc. A Admin.—Part 301-Oiactoaure of return in- Commr.—1/8/80 Notice to Commr for formal approval -- 3 

140-77. formation by IRS officers A employees for inves¬ 

tigative purposes (TRA 1978. 8 1202(a)) (Dickirv 
aon—TLC-Knipsky). 

88 6154.6655; LR-140-78 ... Inc. Tax-Part 1—Payment of estimated tax by cor- T:C—3/29/79 Final draft of notice to TLC A T:C. 11/15/79 Com- 2 

porations (Carney/Mantle—TLC-Flynn). ments from TLC. 

88 6166. 6166A; LR-210-78 ___ Exc. Tax-Part 20-Proc. A Admin -Part 301-Oe- LR—In LR for prep of notice . 2 

ferral end installment payment of estate tax (TRA 
1976. 82004(a); RA 1978. 8512) (Chamas/Bro- 
meli—TLC-Flynn). 

8 6205; LR-85-79 ... Empl. Tax—Part 31—Interest-free adjustment TLC A T:f—10/25/79 Draft of notice to TLC A T.1 —- 2 

where employer erroneously files Form 941 A 
pays RCA tax on employee s wage* rather than 
RRTA tax (Tolleris/Coulter—TLC-Goodman). 

86302. LR-IO-79 ___ Empl. Tax—Part 31—To change the deposit re- LR—2/8/80 Notice pub. 4/16/80 Hrg. to be held -- 1 

quirement for withheld income A RCA taxes (To*- 
lens/Coufter—’TLC-Koppelman). 

69 6324A. 2204(c); LR-209-76 _ Eat Tax-Proc. A Admin.-Parts 20 A 301—Spe- LR—In LR for prep of notice.-- 2 

dal ben for estate tax deferred under tec. 6166 
or 6166A (TRA 1976. 62004(d)) (Murphy/Bro- 
mett—TLC-O'Laughhn). 

6 6324(B); LR-201-78 .... Est Tax—Proc. A Admin —Parti 20 A 301—Spe- TLC—11/30/79 Draft of notice to TLC A T:l; Comments from Trl - 2 

dal ben for additional estate tax attributable to 
farm. etc. valuation (TRA 1978, 6 2003(b)) (Ste- 
venson/Bromeb—TLC-Meiton. 

696332. 7401; LR-1891 ______ Proc A Admin.—Part 301—Enforcement of bens A T:l—9/28/79 Rev. draft of notice to ITC A T.h 1/16/80 comments 1 

levies upon a taxpayer's property held by a lor- from ITC. 
elgn office of a financial Institution engaged In 
business in the U S. or a possession of the U.S. 

(Alexander / Smith—IT C-Oolan). 

886420.6427; LR-181-79 __.. Exc Tax-Part 48-Payments for gasoline A ape- LR-12/27/79 Notice pub......... 2 

dal fuels used on farms for (arming purposes 
(TRA 1978. 6 1906(a)(26); Airport A Airways Rev. 

Act 1970. 6 205(b)(7); Exc Tax Reduction Act 
1965, 8 809(a)) (Hartley/Smith-TLC-Copeland). 

886601(0. 6161 (a), (b). 6163(b), 6503(d). Est. Tax-Proc A Adrrwv-Parta 20 A 301—Misc TLC—11/30/79 Draft of notice to TLC A T;l; Comments from T:l _ 3 

7403(a). 2011(c)(2). 2204 (a), (b); LR-198-76. Procedural amdmts. relating to estate tax (TRA 

1976. 82004(b). (c). (f); RA 1978. 6702(p)) (Ste¬ 
venson/Brome#—TLC-Mefton). 

6 7216 LR-251-79 ___ Proc. A Admin.-Part 301-To provide that penalty LR-2/21/00 Notice pub -- 2 

shalt not apply In the case of certain conflicts of 
interest (Bouknight/Saverude—TLC-Flynn). 

8 7502. LR-1406 ______ Proc A Admin.—Part 301—Amdmt of rags, reiat- LR—12/11/79 Notice pub __...___ 3 

ing to the «me»y mailing of deposits (Pub. L 90- 
364. 6 106) (Lanning/Rscher—TLC-Levmson). 

69 7517. 2031(c), 2616(c). 6075(b); LR-215-76 . Est. Tax-Gift Tax-Proc A Admm -Parts 20. 25. LR-12/19/79 Notice pub ---- 3 

301—Furnishing on request of statement explain¬ 
ing estate or gift valuation and filing of gift tax re¬ 
turns (TRA 1976. 92006 (a), (b)) (Waltuch/ 

Smith—TLC-Olaughlin). 

85 7609. 7610, LR-164-70 _ Proc A Admin.-Part 301-Administrative sum- LR-2/21/80 Ret d, to LR for revision _.._ 3 

mons (TRA 1976. 91205) (Oark/Fischer-TLC- 
Koppolnuin) 

6 7701-2; LR-232-78 ..—,.. Proc. A Admin —Part 301—Classification of entities TLC—1/18/80 Rev. draft of notice to TLC — __............. 2 

organized under Uniform Limited Partnership Act 
Rev. Act 1978 (Frands/Bfomeb-TLC-Levinson/ 

Koppelman) 

LR-149-75 .... Inc. Tax—Part 3—Maritime Capital Construction LR—1/29/78 Notice pub.; 7/7/76 Hrg hdd. In LR for prep of T.D _ 2 

Fund (Pub. L 91-469. 8601. Merchant Marine 
Act 1936) (Thompaon/Saverude—TLC-Krupsky). 

Lfl-265-74 ....... Treatment of taxation of currency, gains and losses LR—In LR for prep of notice ____ 2 

(Horowitz/Felton—JTC-Krupsfcy). 

LE-71-78. —--— -—— Exc Tax—Parts 16 A 17—(1939 Code) Vinson LR—10/26/79 Notice pub.; 3/12/80 Hrg to be held _ _ _ 1 

Act—Arndt, of TD. 4906 A T.D. 4909-Recovery 
of excessive profits on Government contracts 
(Hartley/Smith—TLCBrown). 

LR-12-79 ---- Proc. A Admto-Part 301 -Establishment of Off- TLC A T—7/20/79 Notice pub.; 11/13/79 Draft of T.D. to TLC A T.... 2 

shore Ob Pollution Compensation Fund (Pub. L 
95-372. 8302 (Sept 18. 1978)) (Kuama/Sfmth- 
TLC-Copeland/Shakow). 
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1954 code section and file No. Subject draftsman, and reviewer Office in which pending and status Prionty 


Pert \\.—Regulations Under Development by the Employee Plans and Exempt Organizations Division 


} 46. EE-1-78-Inc. Tax—Part 1—Employee stock ownership plan EE—8/17/79 Notice pub. In EE for prep of T.O__ 2 

requirements for Obtaining up to addttonal tt% 

Investment credit (TRA 1976, f 003(d)) (Horo¬ 
witz/ MarQet—TLC-Metton). 

5J46, 401(a); EE-4-78-Inc. Tax—Part 1—M«sc. provisions relating to env E—1/19/79 Notice pub.; 6/28/79 Hearing held; 9/11/79 Prelim. 2 

Ptoyee stock ownership plans (TRA 1976, f 803 draft of T.O. to TIC A E; 1/7/80 Comments from TLC. 

(bM2). (3). (c) 6 (d)) (Horowitz/Thrasher—TIC* 

Melton). 

1105(h); EE-167-78-—-Inc. Tax—Part 1—Medical expense reimbursement EE—2/28/80 Notice .„ _ 1 

plans (Pub. L 95-600. f 366) (Cobb/Wcker- 
sham—TLC-Melton 8 Sorensen). 

{§ 120. 501(cK20); EE-5-78- Inc. Tax—Part 1—Prepaid legal expenses (TRA E—12/17/79 Notice fwd. for formal approval_ 1 

1976. |2134) (Johnson/McGovern—TLC- 

Krupsky). 

f 120(c)(4); EE-34-78-Inc. Tax—Part 1—Notification to Secretary that a E—12/17/79 T.O. fwd. for formal approval_ 2 

plan is applying for recognition as a qualified 
group legal services plan (TRA 1976, f 2134) 

(Johnson/McGovem—TLC-Krupsky). 

1125; EE-18-79-Inc. Tax—Part 1—Tax Treatment of Cafeteria Plans E—12/7/79 Prelim, draft of notice to TLC & E; 1/2/80 Comments 1 

(Rev. Ad of 78 1134) (Beker/Thrasher—TLC- from TLC. 

Sorensen). 

54127, 312l(a)(l8). 3401(a)(18), 3306(bH13); Inc. Tax-Raft 1-Educational Assistance Pro* EE—In EE for prep, of notice_ 2 

EE-173-78. grams (Rev. Ad of 78 1164) (Kerby/McGov- 

em—TLC-Roche). 

54219, 220, 408. 409, 4973. 4974; EE-7-78— Inc. Tax—Part 1—Retirement Income Plan Excise EE—10/15/79 Prelim, draft of notice to TLC & E; 1/28/80 Com* 2 

Taxes—Part 54. Retirement accounts for certain merits fm TLC & E. 
married Individuals and Individual Retirement Ac¬ 
count Technical Changes (TRA 1976. ff 1501. 

1503. Rev. Ad of 1978, H156. 157) (Gibbs/ 

Wickersham—TLC M o fton), 

54 263. 404, etc.; EE-56-78-Inc. Tax—Part 1-Capitalization of pension costs TLC—5/10/79 Prelim draft of notice to TLC. T:C A E; 5/24/79 Com- 1 

and other indred costs attributable to self-con- ments rac'd fm T:C A E. 
structed assets (Comm v. Idaho Power Co . 418 
US. 1 (1974)) (Horowitr-Marget—TLC-Krupsky). 

45 401(a). 501(a); EE-39-78- Inc. Tax—Part 1—Treatment of Puerto Rican retire- ITC A E—8/31/79 Rev. prelim draft of notice to ITC A E_ 2 

ment plans (Pub. L 93-406. f 1022(D) (Sumter/ 

Thrasher—rrC-Langbem). 

5 401(a)(5); EE-A-70-Inc. Tax—Part 1—Comparability of plans lor vesting TLC A E^—2/7/80 Rev. prelim, draft of notice to TLC A E.A. 3 

(ERISA. |1012 <b)) (Hermessy/Wickersham- 
TLC-Meiton). 

J401(a)(t8). ©; EE-29-78-Inc. Tax—Part 1—Defined benefit plans for H.R. 10 E—5/26/78 Notice pub.; 10/4/78 Hearing held; 12/17/79 Prelim. 1 

A Subch. S corps. (Pub. L 93-406, 5 2001(d)) draft of T.D. to TLC A E; 2/1/80 Comments fm TLC 
(Hennessy/Wickersham—TLC-Sorensen). 

1401-4(c); EE-11-78-Inc. Tax-Part 1-To conform the “High 25 env TLC—7/13/79 Prelim draft of notice to TLC A E, 8/16/79 Com- 2 

ptoyee rule” to sec. 4022 of ERISA, "guaranteed ments fm E. 
benefits” (Hirsh/Wickersham-TLC-Sorensen). 

45 401 (k), 402(a)(8); EE-189-78-Inc. Tax—Part 1—Certain cash or deferred anang- TLC A E—10/8/79 Prelim draft of notice to TLC A E_ 1 

ments (Rev. Ad of 1978. f 135) (Hirsh/Wicker- 
sham—TLC-Metton A Sorensen). 

45 402(a)(2), 402(e), 403(a)(2)(A)(i); EE-14-78. Inc. Tax—Part 1—Treatment of certain lump sum TLC A EP—4/30/75 Notice pub.; 8/12/75 Hearing held; 9/17/79 2 

distributions (Pub. L 93-406. f 2005) (Johnson/ 2nd rev. draft of T O. to TLC A EP. 

Wickersham—TLC-Melton). 

44402(a) (5). (6). (7). 401(a)(20). 403 (a)(4), Inc. Tax—Part 1—Tax-free roftover* of lump sum TLC A E—2/19/80 2d rev. prelim, draft of notice to TLC A E_ 2 

(a)(5). (b)(1), (b)(8). 404(a)(2). 805(d)(1Xc>; distributions and plan termination payments. 


EE-15-78. (Pub L 94-287; Pub. L 95-458, |4; Rev. Ad 

1978, 55156 (a), (b). 157 <f), (g), (h)(1)) (John- 
son/Wickersham—TLC-Metton). 

5 402(eX4)(L); EE-16-78-Inc. Tax—Part 1-Lump sum distributions from TLC A EP—5/31/79 Notice pub., 9/17/79 Prelim, draft of T.D. to 3 

qualified pension, etc. plans (TRA 1976, »1512) TLC A EP. 

(Johnson/Wick ersham—TLC-Metton). 

4 403(b)(7); EE-17-78.... Inc. Tax—Part 1—Taxability of beneficiary under TLC—2/10/78 Notice pub; 2/13/79 Prelim draft Of partial rev. notice 2 

annuity purchased by sec. 501(c) organization or to TLC A E; 5/16/79 Comments fm E. 
public school (Pub. L 93-406. 5 1022(e); TRA 
1976, 5 1504) (Hartley/Ttvasher—TLC-Metton) 


K 404 (a)(1). (3XA). (6), (7Xfl). 413 (b)(7), Inc. Tax-Part 1-Oeduction limitation (Pub. L 93- EE—5/19/78 Notice pub.; 4/2/79 Prelim, draft of T.D. to TLC A E; 2 

(c)(6), EE-33-78. 406, 551014. 1013(c) (1). (2). (3). 204(b). 10/23/79 Comments fm TLC A E. 

4061(a)); TRA 1975 (Pub. L 94-12) |402 
amending 1964 Code 5404(a)(6)) (Rogan/ 

Mar get—TLC-Sorensen). 

« 404 (a)(1). (a)(6). (a)(7). (a)(3XA). and (g); Inc. Tax-Part 1-Oeduction limitations and funding EE—In EE for prep of notice_ 2 

412(c)(2)(A); 4l3(bX7) and (c)(6); EE-141-79. rules for vakxng certain agreements (Pub. L 93- 

406. 551013, 1014. 4081(b); (Pub. L 94-12. 

1402) (Rogan/Marget). 

5 404 (cf), (b), EE-44-79- Inc. Tax—Part 1—Deterred Compensation pay- EE—In EE for prep of notice_..... 2 

ments to independent contractors (Rev. Ad of 
1978, §133) (Greenblatt/Thrasher—TLC-Sorerv 
sen) 

W 408. 409, 219, 4973, 4974, 62; EE-18-78_ Inc. Tax-Part 1-Individual retirement accounts, EE-2/21/75 Notice pub.; 11/19/75 Supplemental notice pub.; 3/ 2 

annuities, A retirement bonds (Pub. L 93-406, 23/79 Partial rev. notice pub.; 7/10/79 2nd prelim, draft of T.D. 

55 2002) (Gibbs/Wickersham—TLC-Metton). (not act part.) to TLC A E; 7/19/79 Hrg. held on partial rev. 

notice; 8/28/79 Comments fm E; 1/28/80 Comments fm TLC. 

5§408 Q).(k).(|), 219(b)(7), 404(h); EE-168-78. Inc. Tax-Part l-Sin^lified employee pensions EE-10/15/79 Prelim, draft of notice to TLC A E; 1/28/80 Com- 1 

(Rev. Ad of 1978, 5 152) (Gibbs/Wickersham— ments from TLC A E. 

, TLC-Melton). 

»408(1); EE-109-79 .. Inc. Tax—Part 5—Temporary Regs, relating to re- E—2/11/80 T.D. fwd for formal approval... 1 

porting and disclosure requirements for simplified 
employee pensions (Rev. Ad Of 1978, § 152(b)) 

(Pub. L 95-600) (Gibbs/Wickersham—TLC- 
Metton). 
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Subject draftsman. end reviewer 


Office in which pending and statue 


Priority 


Perl \l—Regulations Under Development by the Employee Plans and Exerrpt Organizations Drv&oo —Continued 


1410; EE-20-78_toe Tex-P»1 1-Coverage 4 eflgibiWy rules for TLC 4 E—4/20/79 Notice pub.; 9/24/79 Prettm. draft of T.D to TIC 

minimum perticipetion standards (ERISA, f 1011) 4 E 

(Cobb/Wckeraham—TLC-Sorensen) 

{{411.410; EE-4-70-Inc. Tex-Pert 1-Elapsed lime rules for minimum EE 4 DOL-12/28/70 Notice pub. by Dept if Labor. 12/28/79 TO. 

vesting and perticipetion requirements. (ERISA, fwd. to E for formal approval; fwd. to DOL per ( 106. R.P. #4 of 

H 1012(a). 1011) (Maidonedo/Wlckersham— 1976; 1/17/80 T.0. approved by E. 

TLC-Melton). 

1411(d)(1); EE-184-70___Inc. Tax—Part 1—Coordination of vesting end non- Trees.—2/29/80 Notice to Treea for formal approval_.... 

discrimination requirements for qualified plans 
(ERISA, 11012(a)) (Maldonado/Wicfcecsham- 
TLC-Metton). 

§412; EE-32-78 ... Inc. Tex—Pert 1—Alternative amortization method TLC 4 EA—11/23/79 Notice pub; 1/29/80 Prelim, draft of T.0. to 

of funding (Pub. L 11013(d)) (GreenWatt/ TLC SEA 
Merge!—TLC-Soreneen). 

( 412(b)(3); EE-101-78.... Inc. Tex—Pert 1—Credits to tondtog standard ec* EE—12/29/78 Notice pub.; 2/21/80 Hearing held____ 

count (ERISA 11013(a)) (Rogan/Marget—TLC- 
Sorensen). 

« 412,413 (b)(5), (c)(4); EE-99-78— Inc. Tax—Part 1—fundtog for qualified plans TLC 4 E—11/18/79 Prelim, draft of notice to TLC 4 E_.... 

(ERISA If 1013(e). (1014)) (Rogan/Marget- 
TlC-Sorenaen). 

1412(cXt); EE-100-78-Inc. Tex-Pert l-Oetermtoabone to be made TLC 4 EA-8/4/77 Notice pub.; 1/28/80 Rev. prelim, draft of T.0. 

under fundtog method (ERISA (1013(a)) to TLC SEA 
(Rogan/Marget—TLC-Sorensen). 

1412(c)(2); EE-102-78--Inc Tax—Perl 1—General rules tor valuation of TLC 4 E—8/25/78 Notice pub.; 1/11/79 Hearing held; 11/30/79 

assets (ERISA f 1013(a)) (Rogan/Marget—TLC- Rev. prelim, draft of T.D. to TLC 4 E; 2/6/80 Chngd. pages to TLC 

Sorensen). 4 E. 

1412(c)(3); EE-150-78.--— Inc. Tax—Part 1—Reasonable actuarial methods EE—10/5/79 Notice pub. 2/21/80 Hearing held..—_„_ 

(ERISA 11013(a), 3(31)) (Rogan/Marget-TLC- 
Sorensen). 

1412(1); EE-21-78---Inc. Tax—Part 1—Treatment of certain individual 4 E—2/6/75 Notice pub.; 2/27/80 T.0. fwd. for formal approval_ 

group in su rance contract plans under minimum 
funding standards (Pub L 93-406, (1013(a)) 

( /Wrfranham TLC-Soronaon) 

(414(a); EE-22-78 ...—. Inc. Tax—Part 1—Definitions and special rules; FF— in ff fnr prwp m nntiew , . .... 

Service for predecessor (Pub. L 93-406, ( 1015) 

(Misher/Wickarsham—TLC-Melton). 

(415; EE-24-78- -—.— Inc. Tax—Part 1—Limitation on contribution and EE—1/24/80 Notice pub.___ _ _______ 

benefits (Pub. L 93-406, ( 2004) (Mraher/Wk*- 
ersham—TL C M el to n). 

(457; EE-176-78— -—.. Inc. Tax—Pert 1—Deferred compensation plana of TLC—10/10/79 Rev. prelim, draft of nolice to TLC 4 T:l:l; 12/20/79 

State and Local Govern m ents (Rev. Act *78, Comments fm T:t:L 
(131) (Karrvkewe/McGovem—TLCAfelton). 


((501(c)(3), 170(c)(2)(B). 2055(a). 2522(a); EE- Inc. Tax-Part 1. Estate Tex-Pert 20. Gift Tax— EE-5/10/79 Notice pub. under LR-172-76; 10/9/79 Hearing held 
53-79. Part 25. Exemption of certain amaiecr athletic or- in EE for prep of T.D. 

ganizations from tax (Tax Reform Act of 1978. 

(1313) (Giesa/Thrasher—TLC-Sims). 

( 501(c)(7) 4 (g); EE-43-78-Inc Tax—Part 1—Tax treatment of certain social E—12/5/79 Rev. prelim, draft of notice to E____ 

dubs 4 prohibition of discrimination by certain 
social dubs (Pub L 94-568) (Sumter/Thrash- 
er—TLC-Sims 4 O’Laughkn). 

(501(c)(9); EE-153-74-Inc. Tax-Part 1—Voluntary employees beneficiary TLC—1/23/89 Notice pub.; 4/1/60 Hearing held; 12/17/79 Prelim. 

association* (as amendtd by sec. 121(b)(5)(e); draft of rev. notice to TLC 4 E; 1/16/80 Comments from E. 

TRA 1969) (Greenbiett/Thrashsr—TLC-Sims). 

(501(0(13), (cM2); EE-171-78- Inc. Tax—Part 1—Exempt cemetery corporations Tress.—7/8/75 Notice pub.; 11/29/78 Rev. notice pub.; 3/29/79 

end exempt cramatoria-Exempt bits holding Heanng held. 2/5/80 T.D. to Treasury for approval, 
corporations (Pub L 91-418) (Beker/Thrasher— 

TLC-Sims). 

(501(a); EE-44-78-Inc. Tax-Part 1-Amdmt of rags. to reflect the TLC—8/31/78 Prelim, draft of notice to TLC 4 EPEO; 10/6/78 Com- 

grant of tax exempt statue to certain Hospital ments Rac'd from EPEO. 

Service Orga. (Pub L 90-384, (109) (Baker/ 

Thrasher—TLC-Sims). 

(501(h). 504. 4911,170(1); EE-154-78- Inc. Tax-Part 1-Lobbying by pubic charities TLC 4 E-2/28/80 3d prelim, draft of notice to TLC 4 E_ 

(TRA 1976, (1307 (a), (b) (Baker/McGovem- 
TLC-Skne). 

( 509(a)(2); EE-45-78-Inc. Tax-Part 1—Definition of a private foundation EE-7/24/79 Notice pub.; 11/19/79 T.D. fwd. for formal approval; 

(Pub L 94-81, (3) (Somtar/Thrasher—TLC- 1/17/80 Approved by E. 

O'Laugrikn). 

H 512. 514, 651, 4940; EE-146-78—- . Inc Tax—Part 1—Excise Tax-Part 53. Treatment TLC—10/25/79 Prelim. Draft of notice to TLC 4 E; 11/20/79 Com- 

of income from payments with respect to securv ments fm E. 
ties loans (Pub L 95-345. ( 2) (Ksnxkawa/Mc¬ 
Govern—TLC-Sims). 

(513(d); EE-156-78-Inc Tax—Part 1—Activities of trade shows and EE—9/7/79 Notice fwd. for formal approval; 11/20/79 Notice ret d. 

state fairs (TRA 1978, ( 1305) (Horowrb/Thrash- to EE tor revision, 
er—TLC-Sims). 

( 513(e); EE-46-78-Inc Tax-Part 1-Hospital services not to const!- TLC—3/27/79 Prelim, draft of notice to TLC 4 EO. 4/9/79 Com- 

tute an unrelated trade or businees (TRA 1976, ments fm EO. 

(1311) (Kerby/McGoverrv—TLC-Sims). 

(513(0. 527(c)(3)(d); EE-180-78-Inc Tax-Pen 1-Proceeds torn bingo games E-2/28/80 T.D. fwd. tor forms! approval_ 

(Pub L 95-602. (301) (Kerby/McGovem-TLC- 
Sima). 

H 1379,82 EE-35-78-Inc. Tax-Part 1-Qualified pension, etc plane of TLC 4 E-5/6/72 Notice pub; 7/24/72 Conference held. 11/9/79 

small business corps. (( 531, TRA 1969) (Stein/ Rev. prelim, draft of T.D. to TLC 4 E. 

McGovern TLC-Mtfton) 

({2039(c). (e). 2517; EE-25-78-EsL 4 Gift-Part* 20 4 25—Exclusion of certain re- TLC-3/2/79 Notice pub; 11/28/79 Prekm. draft of T.D. to TLC 4 

lirement benefits from gross estate (TRA 1978, T* 12/28/79 Comments from T:L 
(2009(c), Rev. Act 1978. (142) (Johnson/Wick- 
wlms TLCB ow n t af . 
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1954 cod* section end file No. 


Subbed, draftsman, and reviewer 


Office in which pending and status 


Priority 


Part IL -Regulations Under Development by the Employee Plans and Exempt Organizations Ovwoo-Continued 


54942(g)(2); EE-156-70-Foundation Excise Tax-Part 53-Pnvate founds- EE-11/6/79 ed rev. draft of notice to TLC 8 E; 12/12/79 Com- 3 

ton set-asides (TRA 1976 11302) (Kerby/Mc- meets from E; 2/28/80 Comments fm TLC. 

Govern—TLC-O'Laoghlin). 

J 4942QX6); EE-2-79-Foundation Excise Tax—Part 53—Certain eiderty EE—2/6/80 Notice fwd. for formal approval; 2/20/80 Notice ap- 3 

care facilities (Rev. Act of 1978 1 522) (Kerby/ proved by E. 

McGovern—TLC-O'Laoghlin) 

{4943; EE-162-78-Foundation Excise Tax-Part 53. Taxes on excess TLC-5/22/79 Notice pub.; 8/16/79 Partial rev. notice pub.; 9/6/79 2 

business holdings of private foundations—Effect Hrg. held; 12/3/79 Prelim, fraft of T.D. to TLC 8 E; 1/17/80 Com- 

of reorganizations and corporate distributions ments from E. 

(Hennessy/Wichersham—TLC-Levinson). 

{{4971. 275(a)(6). 413(b)(6), (c)(5); EE-38-78.. Inc. Tax-Part 1—Exc Tax-Part 54—funding; TLC A E—6/18/79 Prelim, draft of notice to TLC 8 E_ 2 

Collectively bargained plans; excise tax 8 related 
conforming amdmts. (Pub. L 93-406, $$ 1013(b). 

1015, 1016(a)(1)) (Rogan/Marget-TLC-Mefton 8 
Sorensen). 

{{4972. 401(a)(l0(A)(ii). 401 (c)(2), (d)(3), Inc. Tax-Part 1-Exc. Tax-Part 54-H.R. 10 TLC 8 E-3/29/79 Notice pub ; 8/16/79 Prelim draft of T.D. to TLC 2 

(d)(4). 1379(b); EE-37-78. plans, excess contnbutions and premature distri- 8 E. 

buttons (Pub. L 93-406. $$ 1022(b). 2001 (b). 

(e). (f). (h) (1)) (Maldonado/Wickersham—TLC/ 

Sorensen). 

{{6059, 6692; EE-27-78-Proc. 8 Admin.-Part 301-Periodic report of actu- TLC—9/19/79 Revised draft of notice to TLC 8 E; 10/10/79 Com- 3 

tries; and failure to file actuarial report (Pub. L ments fm E. 

93-406. f 1033) (Johnson/McGovem-TLC-Sor- 
ensen). 

{6104(a); EE-28-78-Proc. 8 Admin.-Part 301-Inspection of certain irv E-8/2/77 Rev. draft of notice to TLC 8 E; 8/31/77 Comments fm 2 

formation with respect to pensions, profit-sharing. E; 3/31 /79 Two issues awaiting resolution with E. 

8 stock bonus plana (Pub. L 93-406. f 1022(g)) 

(Johnson/ McGovern—T LC-Sorensen). 

16104(b); EE/160-78-Proc 8 Admin.—Part 301—Procedures used for TLC—11/5/79 Prelim Draft of T.D. to TLC 8 E; 11/28/79 Com- 3 

making reUxns filed by exempt organizations ments fm E; 11/29/76 Prefan. draft of T.D. to TX:D; 2/8/80 Corn- 
available for public inspection (Hennessy/Wicker- ments fm TX:D. 
sham—TLC-Sims). 

{6211, EE-t 59-78-Proc. 8 Admin.-Part 301 —Deficiency procedures. EO 8 EP-12/28/79 Notice fwd. for formal approval_ 3 

etc. relating to excise taxes imposed by Chapters 
42 and 43 (Hrsh/Wickersham—TLC-O'Laoghim. 

{6693. etc.; EE-19-78-Inc. Tax—Part 1—Reporting requirements, penal- TLC. E 8 T—8/20/79 Notice pub.; 12/20/79 Prefan. draft of T.O. to 3 

ties 8 conforming amdmt. re individual retirement TLC. E 8 T. 
accounts (ERISA, $$2002 (f). (g) (exc (g)(5)) 

(MakJonado/Wickersham—TLC-Mefton. 


Part HL— 

Regulation Projects Under Which Existing Regulations Are to Be Reviewed Pursuant To Paragraph 12 of Treasury Directive 50-04.F 


553. 4. 144; LR-249-78. 

-Inc. Tax-Part 1—Tax tables for individuals ($$ 206, LR—In LR lor prep of notice. 

2 

2 

2 

2 

55 11.21; LR-33-76. 

301 <b). (c). Rev. Act 1971; $501, TRA 1976) 

(Coughlin/Saverude). 

-Inc. Tax—Part 1—Corporate tax rates 8 surtax ex- LR-ln LR for prep of notice 

$37; LR-250-76.. . 

emptions (Rev. Adj. Ad 1975, $4) (TRA 1976. 

$ 901(a), (e)(2)) (Murphy-Saverude). 

Inc. Tax—Part 1—Credit for the eiderty (TRA 1976. LR—2/27/80 Notice pub. 

55 104 (a) 8 (b). 105 (d); LR-159-76 

$$503, 1901(c)(1)) (Francis/ Bromed—TLC-Flynn). 

-Inc Tax-Part 1-Changes m exclusion for sick TLC 8 T-12/19/79 Notice fwd. for formal approval__ 


5303; LR-124-78_ 

55 368(a)(2)(F), 721. 722, 723. 683; LR-135-76. 
55512(a)(3). 501(c)(7). (9); LR-1744_ 


55584(a)(1). (cXi) (A) 8 (0). (c)(2), (e). 6032: 
LR-133-78. 


TLC—3/3/77 Draft of notice to TLC 8 TrC; 5/17/77 Approved by 
T:C. 


pay 8 certain military etc., dttatxkty pensions; 

Certain disability income (TRA 1978. $505; 

TR8SA.$ 301) (Parcell/Fischer—TLC-O'Laoghlin). 

Inc. Tax—Part 1—Distributions in redemption of 
stock to pay death taxes (TRA 1976. $ 2004(e)) 

(Kissei/Biumkin—TLC-Levinson). 

Inc. Tax-Part 1-Exchange funds (TRA 1976. TLC 8 T:C—12/10/79 Rev. draft of notice to TLC 8 TrC_ 

$2131) (Mull/Blumkin—TLC-Rabinowitz/Krupsky). 

Inc. Tax-Part 1-Social dubs—Unrelated business EO-5/13/71 Notice pub; 8/31/71 Hrg. held; 11/27/79 T.D. redrcu- 
mcorne (TRA 1969. $ 121(b)(1)) (Mix/Fischer— lated for formal approval; 1/4/80 Comments from TLC. 

TLC-Sims). 

Inc. Tax—Part 1—Tax treatment of common trust TLC—6/25/79 Notice fwd. for formal approval; 7/30/79 Approved by 
funds (Pub. L‘i 94-414, f 1; 94-455; TRA 1976, T:l; Awaiting approval by TLC. 

$$ 2138(a), 1402(b), 1901(b). 2131(d)) 

,, _ (Schreiner/Coulter—TLC-Sima). 

Hf*** 17 * «. (d). 316(b). 381(c)(25). Inc. Tax-Part 1-Real Estate Investment trusts 
4981 * 6161(b), 62t 1-6213(a), (TRA 1976, $$ 1601-1608. 1901(a). (b). 1906(a). 

SUSP* tA22% 6503 ^ 651 < Pub L »3-625. $6) (Whedbee/Blumiurv— 

x iSlft *** 7 ' 742 * LR-218-76. TLC-Levinson) 

5904(b) (2) 8 (3); LR-228-76-Inc. Tax—Part 1—Limitation on, and treatment of. 

capital gains for purposes of foreign tax credit 
(TRA 1976. $$1031. 1034; RA 1978. 

$$403(0(4), 701 (u) (2) 8 (3)) (FekJman/Rock- 
ITC-Dolan). 

Inc. Tax-Part 1-Transitional rules for carrybacks LR—In LR lor prep of notice_ 

8 carryovers of foreign tax credits as a result of 
repeal of per-country limitation by sec. 1031(a). 

TRA 1976 (Renfroe/Fetton—ITC-Oolan). 

Inc. Tax-Part 1-Amdmts. affecting DISC pertain- LR—1/14/80 Notice retd, to LR for revision 
log to military sales 8 incremental export gross 
recasts (TRA 1978, $1101 (a), (g)(1) 8 (5)) 

(FekJman/Fetton—ITC-Langbein). 


TLC—7/7/78 Notice pub.; 12/20/78 Hrg. held; 5/14/79 Draft of T.D. 
to TLC 8 T:FP; 6/25/79 Comments from T; 11/6/79 Chngd. pages 
to TLC 

ITC—10/25/79 Oraft of notice to ITC 8 1:0. 12/18/79 Comments 
from TC. 


5904(e); LR-11-77^ 
1995; LR-246-76..... 
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1954 code section and file No. Subject draftsman, and reviewer Office m which pending and status Priority 


Part III.—Regulation Projects Under Which Existing Regulations Are to Be Reviewed Pursuant To Paragraph 12 of Treasury Directive 50-04. F—Continued 


5 1250. LR-131-76 ._ Inc. Tax—Part 1—Recapture of depreciation on LR—In LR for prep of notice —- -- ——- -- - 3 

real property (TRA 1976. W 202. 1901(b). 

1951(e), 2122(b), 2124(a)) (Mardnko/Rock). 

5 1348; LR-156-78 ___ Inc. Tax—Pari 1—Maximum tax on personal serv- LR—5/10/77 NoU» rat'd, to LR for revision ...—-— 2 

ice income (TRA 1976, {302) (Lanntng/Dickin¬ 
son—TLC-O'Laughlin). 

{{ 1491,1057; LR-236-76_ Inc. Tax—Pari 1—Excise tax on transfers of prop- ITC—9/9/77 Rev. draft of notice to ITC & T:C; 7/25/78 Comments 1 

orty to foreign persons to avoid the Federal from TXX 
income tax (TRA 1976. {1015) (KJem/Fellon— 

ITC-Langbein). 

55 4041.4042. 4054, 4058; LR-2118 _ Exc. Tax—Applicable to articles sold on or after 7/ LR—Notice rat’d, to LR for revision —--- 3 

1/67 (Pub. L 89—44) (HarDey/Saverude—TLC* 

Copeland). 

55 4061, 4063; LR-21 19 _ Exc. Tax—Applicable to motor vehicles sold on or LR—Notice rat’d to LR for revision -—--- 3 

after 7/1/65 (Pub. L 89-44) (SmaU/Saverude- 
TLC-Copefand). 

55 4071-4073; LR-2114. _- Exc. Tax—Applicable to tires, etc. sold on or after LR—Notice rat'd to LR for revision..... _..._„ 3 

7/1/65 (Pub. L 89-44) (Tollerts/Saverude-TLC- 
Copeland). 

554061-4084. 4091-4092, 4101. 4102; LR- Exc. Tax—Applicable to gasoline & lubricating oi LR—Notice ret’d. to LR for revision ____ _ 3 

2117. sold on or after 7/1/65 (Pub. L 89-44) (Hartley/ 

Saverude—TLC-Copeiand). 

5 7502; LR-1406 ---- Proc. A Admin —Part 301—Amdmt of rega. relat- LR—12/11/79 Notice puh_ . __ 3 

ing to the timely malting of deposits (Pub. L 90- 
364, § 106) (Lanmng/Fiacher—TLC-Levinson). 


Part IV .—Regulations Projects Ciosed Between Sept. 1, 1979. and Feb. 29. 1980 


1954 code section and file No. Subject, drafter, and reviewer Disposition 


55 84, 276, 501(a). 2501(a), 6012(a); LR-24- Inc. Tax—Pari 1—Gift Tax—Part 25—Transfers of appreciated property to political orga- T.D. published in FR on 2-1-80. 

75. orations and returns of such organizations (Pub. L 93-625. 5 10 (bHg), (13)) (Thomp* 

son/Coultm—TIC-Schukfinger). 

5 166(0; LR-255-76 - --— Inc. Tax—Part 1—Deduction for guarantees of business bad debts to guarantors not in* T.D published In FR on 11-29-79. 

votved in buwness (TRA 1976. 5 60S) (Chamas/Saverude-TLC-O Laughiin) 

5 170(b); LR-49-79 --Inc. Tax-Part 1—Amendment of 11 170A-9(g)(2)(rv) to provide that 100% distribution T.D. published in FR on 2-29-80. 

requirement of tec. 170(b)(1)(D)(H) be considered satisfied (Murphy/Saverude—TLC* 

O’Laughlm). 

5263(c); LR-21 0-79——- Inc. Tax—Part 5a—Temporary Regulations—Option to capitalize or deduct intangible T O. published In FR on 1-30-80. 

drilling and development costs (Energy Tax Act 1978, { 402(a)) (Cubeta/Woo—TIC* 

Schukkoger). 

55 341 (a), (f). 301. 312(c). 453(d)(4); LR-764. Inc. Tax—Part 1—Limitation on application of sea 341 In case of certain sales of stock; T.D published in FR on 11-29-79. 

certain technical amendments (Pub. L 88-484, §51.2) (Axelrod/Bkimkm-TLC-S»ms). 

{ 387; LR-2-78- Inc. Tax-Part 1—Changes In ruling rsqueemeata under sea 367 (other than subsection T.D. published in FR on 19-5-79. 

(a)(2)) (TRA 1976. 1 1042(a)) (Horowitz/ Fotton-HC-Hotoertoo). 

5 382; LR-57-79 - Inc Tax—Part 1-Regulations under tea 368(b) of RA 1978 (Pub. L 95-600) relating to T.D. published in FR on 10-26-79. 

election of 1978 Ad changes to Coda sec 382 (Yecies/Whedboe-TLC-Cohen). 

55 382. 383. 368(c); LR-138-76 - Inc Tax-Part 1—Limitation on certain carryovers (TRA 1978. 55 606 (e). (f). 1031(b)) Project closed without regulations on 2-28-80. 

(Yedea/Blumkin—TLCCohen). 

{413 (s). (b). (b)(2), (b)(3). (b)(8). (c). A Inc Tax—Part 1—Oiscnmmation A employees of labor unions. collectively bargained T.D. published in FR on 11-9-79. 

(CM2); EE-30-78. plana, exclusive benefit. A plana maintained by more than one entotoyer (Pub. L 93- 

406. 5 1014) (Cobb/Wickersham—TLC-Metton). 

f 414(k)(2); EE-23-78 - Inc. Tax-Part 1-Rules relating to certain plana (Pub. L 93-406. 1 1015) (Glass/Thrash- Project dosed without regulations on 2-5-80 

er). 

55 422. 424; LR-157-76 - Inc. Tax-Part 1-Change in treatment of qualified stock options (Alexander/Fischer— T.D. published In FR on 2-29-80. 

TLC-Sorensen). 

1 423; LR-1111 - Inc. Tax-Part 1 -Stock option regulations (Alexander/Flscher—TLC-Sorensen).. T.D. published in FR on 9-28-79. 

5 466(d). LR-216-76 - Ina Tax—Part 5-Temporary Regulations—Exclusion from gross Income with respect to T.D. published in FR on 11-5-79. 

qualified decount coupon redeemed after dose of taxable year (RA 1978. {373(a)) 

(Schmalz/Fischer—TLC-Brown). 

{ 501(c)(3); EE-42-78 - Ina Tax-Part 1-Exemption from tax of certain charitable, eta. organizations (Sumter/ Project dosed without regulations on 1-30-80. 

Thrasher—TLC-Sims). 

{ 501(cM12); EE-145-78 - Ina Tax-Part 1—Taxation of Mutual or Cooperative Telephone Companies (Pub. L 95- T.D. published in FR on 10-16-79. 

345. { 1) (Kamikawe/ McGovern—TLC-Sima). 

{{ 50l(c)(21). 4951, 4952; EE-170-78 - Ina Tax-Part 1-Exctee Tax-Part 53—Black Lung Benefits trusts ({4 (a), (c). Black T.D. published In FR on 9-7-79. 

Lung Benefits Revenue Act of 1977) (Baker/ Margd-TLC-Copeland). 

{ 642(i); LR-287-78 - fnc. Tax-Part 1—Cemetery perpetual care funds (Pub. L 94-528) (Coplan/Smith—TLC- T.D published in FR on 10-26-79. 

Shakow). 

« 852. 857; LR-23-79 -- Inc. Tax-Part 5-Temporary Regulations-To provide additional rules retreatmer* of TD published m FR on 1-24-80. 

capital gains of regulated Investment companies and real estate investment busts 
(Schreiner/Mantie—TLC-Brown). 

{ 858(e)(3); LR-149-79 - Inc. Tax-Part 10-Temporary Regdabons-Extensions of grace period for foreclosure T.D. published in FR on 1-28-80. 

property by a real estate investment trust (RA 1978. {363(c)) (Whedbee/BlumkJn— 

TLC-Levenson). 

{{ 902. 78. 960. 535(b)(1). 545(b)(1); LR- Inc. Tax—Part 1—Dividends from lest developed country corporations to be grossed up T.D. published in FR on 10-18-79. 

229-76. for purposes of foreign tax credit (TRA 1976, { 1033) (Renfroe/Fefton—ITOOolan) 

{911; LR-239-79 - Inc Tax-Part 5b-Temporary Regulations—Definition of camp. Treatment of foreign T.D. published in FR on 12-31-79. 

earned income derived by U.S. citizens and residents (Foreign Earned Income Act 
1978. 5 202) (Dean/Felton). 
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Part iv .—Regulations Projects Closed Between Sept. 1, 1979, and Feb. 29, 1980 —Continued 


1954 code section and file No. 


Subject, drafter, and reviewer 


Disposition 


1 936<e); LR-139-78- 

11212(a)(1): LB-270-76. 


51232(a)(3); LB-43-76... 

$1234; U-274-76- 

$ 3121(H); LB-59-77 — 
$3121(8); LB-36-78 — 
$ 3402(a); LB-35-76...... 


$$ 4041(k), 4081(c); LB-120-79.. 

$4064, Lfl-205—78- 

$4941; EE-163-78 -- 


$$6013 (g). (h). 6401(b), 879, 6073(a); LB- 

244-76. 


$6051; LB-72-79- 


$61030X1); LB-213-79.. 
$6l03(n); LB-206-79 


$6411(d); LB-46-79- 

$$6420, 6427; LB-15-79 ~ 

$7216; LB-121-74- 

$7428; EE-66-79- 

17701; LB-205-79_ 


EE-128-79- 
Lfl-200-79- 


Inc. Tax—Part 1—Time for making an election (TRA 1976, 9 1051(b)) (Horowitz/Fetton— 
ITC/Langbein). 

Inc. Tax—Part 1—Allowance of 8-year capital tow carryover in case of regulated invest¬ 
ment companies (TRA 1976, M 1403. 1901(b)OHO)) (Schremer/Coutter-TLC-Levkv 

. toe. Tax—Part 1—Treatment of original issued discount on certain short-term obligations 
(Totteris/Mantle—TLC-Sims/Brown). 

. Inc. Tax—Part 1—Tax treatment of the grantor of options of stock, securities and com¬ 
modities (TRA 1976. 9$ 1236. 1402(b)(lKU)) (Marctoko/Cou»ter-TLC>BaWnovitz) 

. Empl. Tax-Part 31—Waiver of exemption from social security tax by tax exempt organi¬ 
zations (Marctnko/Bromei—TLC-Koppetman 

. Empl. Tax—Part 31-€mptoy«es of members of related groups of corporations (Social 
Security Amendments of 1977, 9 314) (Murphy/Bromett—TLC-Shakow). 

. Empl. Tax—Part 31—Extension of temporary reduction of withholding of income tax at 
source 9 5<aXl). Pub. L 94-164; Pub. L 94-331. 92(e)(1). Pub L. 94-396: 93(aMl). 
Pub. L 94-414; 9401 (d)(1). (e). Pub. L 94-455) (Thompeon/Coutter—TLC-Koppet- 
man). 

. Exc. Tax—P«1 48—Exemption from motor fuels excise tax tor certain alcohol fuels 
(Energy Tax Ad of 1976. 9 221) (Waltuch/Smith—TLC-Copeiand) 

, Exc. Tax—Part 48—Oas guzzler tax (Energy Tax Ad of 1978, 9201) (Murphy/Woo— 
TLC-Copetand). 

. Foundatton Excise Tax—P*1 53—Disposition of private property under transition rules of 
TRA 1969. Extension of self-dealing transition rules tor private foundations (TRA of 
t976. 99 t30t, 1309) (Glasa/Thrasher—TLC-OLaughlto). 

Inc. Tax—Part 1—Income tax treatment of nonresident aben individuate who art mamed 
lo citizens or residents of the U.S. (TRA 1976, 9 1012; BA 1978, 9 701(u) (15) & (16)) 
(Klein/Fetton—ITC-Dolan). 

Empl Tax—Part 31—To permit employer to defer furnishing Forms W-2 on former em¬ 
ployees until January 31 of the year after the year employment terminated (Cubeta/ 
Dickinson—TLC—Roche). 

Proc. 6 Adrran.—Part 404—Temporary Regulations—Disclosures of return information to 
and by the Bureau of the Census (Diddnson). 

Proc. 6 Admin —Part 404—Tenporary Regulations—Disclosure of returns and return in¬ 
formation by State tax agencies to third parties for State tax administration purposes 
(Dickinson). 

Inc. Tax-Part 5—Teoporary Regulations—Application lor tentative refund of tax under 
claim of right (RA 1978. 9 504) (Mutt/Whedbee—TLC-Lavinson). 

Exc. Tax-Part 140-Temporary Regulations—Refunds to be made to aerial applicators 
to certain cases (Pub. L 95-458, 9 3) (Hartley/Smlth-TLC^opeland). 

Proc. 6 Admin.—Part 301-To provide that the penalty under sec 7216(a) shall not 
apply to the case of certain conffccts of interest (Bouknight/Saverude—TLC-Flynn). 

Proc. 6 Admin.—Part 301—Declaratory judgments relating to status and classification of 
organizations (TRA 1978, 9 1306(a)) (Kamlkawa/McGovem-TLC-Koppetrnan). 

Proc. a Admin.—Part 301—To exclude from the definition of income tax return preparers, 
volunteers under the Tax Counseling for the Elderly a VITA programs a organizations 
sponsoring or administering these programs (Yecies/Saverude). 

Deletion from 26 CFR of sections reproducing statutory material Connor/Marget—TLC- 
OLaugMto). 

Statement of Procedural Rules—TWe 26—Part 601—Counseling for the elderly (RA 
1976, 9 163) (Saverude). 


T.D. published in FB on 2-6-80. 

T.D published in FR on 12-17-79. 

T.D. published in FR on 12-26-79. 

T.D. published in FR on 10-30-79. 

T.D. published to FR on 10-16-79. 

T.O. published m FR on 12-19-79. 

TD. published to FR on 12-27-79. 

T.D published to FR on 12-5-79. 

T.O. published to FR on 2-6-60. 

T.D. published to FR on 2-26-80. 

T.D. published to FR on 1-31-60. 

T.D. published m FR on 11-29-79. 

T.D. published to FR on 2-22-80. 

TD. published to FR on 1-21-60. 

TD. published to FR on 2-7-60. 

T.D. published to FR on 12-27-79. 

TD. published to FR on 2-21 -60. 

Project closed without regulations on 1-26-60. 
TD. published to FR on 2-21-60. 


TD. published to FR on 1-25-60. 
SPR published to FR on 12-1^-79. 
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DEPARTMENT OF TRANSPORTATION 

Federal Railroad Administration 

49 CFR Part 229 and 230 

[Docket No. LI-6, Notice No. 3] 

Railroad Locomotive Safety Standards 
and Locomotive Inspection 

agency: Federal Railroad 
Administration (FRA), Department of 
Transportation (DOT). 
action: Final rule. 

summary: This document revises Part 
230 (49 CFR Part 230) and establishes a 
new Part 229 (49 CFR Part 229). The 
parts contain FRA’s rules applicable to 
railroad locomotive inspection. The 
revised rules update, consolidate, and 
clarify the old rule and eliminate certain 
rules no longer considered necessary for 
safety. This action is taken by FRA to 
improve its safety regulatory program. 
EFFECTIVE date: These rules will 
become effective on May 1,1980. 

FOR FURTHER INFORMATION CONTACT: 
Principal Authors. Principal Program 
Person: Arthur T. Ireland, Office of 
Standards and Procedures, Federal 
Railroad Administration. Washington, 
D.C. 20590. Telephone 202-428-9186. 
Principal Attorney: Michael E. Chase, 
Office of the Chief Counsel, Federal 
Railroad Administration, Washington, 
D.C. 20590. Telephone 202-428-8836. 
SUPPLEMENTAL INFORMATION: 

Background 

Regulatory reform.—On March 23, 
1978, the President issued Executive 
Order 12044. In that Order, he directed 
all Executive Agencies to adopt 
procedures to improve existing and 
future regulations. As a matter of policy, 
the Order requires that regulations be as 
simple and clear as possible, achieve 
legislative goals effectively and 
efficiently, and not impose unnecessary 
burdens. To achieve this policy 
objective, the Order requires Agencies 
to address the following considerations, 
among others, when developing 
regulations: (1) The need for and 
purpose of the regulation must be 
clearly established; (2) An opportunity 
must be provided for early participation 
and comment by other Federal 
Agencies, State and local governments, 
businesses, organizations, and 
individual members of the public; (3) 
Meaningful alternatives must be 
considered and analyzed before the 
regulation is issued; and (4) Compliance 
costs, paperwork, and other burdens on 
the public must be minimized. 


In response to the policies set forth in 
Executive Order 12044, FRA initiated a 
General Safety Inquiry for the purpose 
of evaluating and improving its safety 
regulatory program. This inquiry was 
announced in the May 8,1978, issue of 
the Federal Register (43 FR 19696). That 
notice also announced that FRA would 
conduct a series of two-day public 
hearings. The notice stated that the 
purpose of the hearings would be to 
obtain information from the public that 
would help FRA to determine whether 
many of its existing regulations should 
be expanded in scope, revised, or 
revoked. 

FRA has conducted all of the hearings 
announced in the notice. These hearings 
dealt with the following subjects: (1) 
locomotives (June 14 and 15.1978); (2) 
freight cars and safety appliances (July 
12 and 13,1978); (3) power brakes 
(September 13 and 14,1978); (4) track 
and related structures, appliances, and 
devices (November 15 and 16,1978); and 
(5) signal and communications systems 
(February 21 and 22,1979). 

After reviewing the testimony 
presented at those hearings, and the 
written comments submitted in response 
to the hearing notice, FRA has begun the 
process of issuing proposed rules for the 
purpose of improving many of its 
existing rules and eliminating others no 
longer considered necessary for safety. 
To date, three notices of proposed 
rulemaking (NPRM) have been issued. 
These are as follows: (1) Freight Car 
Safety Standards (44 FR 1419; January 5, 
1979); (2) Locomotive Inspection (44 FR 
29604; May 21,1979); and (3) Track 
Safety Standards (44 FR 52104; 
September 6.1979). The Freight Car 
Safety Standards were revised and the 
final rule published on December 31, 

1979 (44 FR 77328). 

As announced in the NPRM, the FRA 
held a two-day public hearing on the 
proposed revision to the locomotive 
inspection regulations. The hearing, 
originally scheduled to begin on July 10, 
1979. was postponed until September 12, 
1979, at the request of the Association of 
American Railroads (44 FR 38609: July 2, 
1979). At that hearing, testimony was 
presented by eight railroads, one 8tate 
regional transportation agency, the 
Association of American Railroads 
(AAR), the Railway Labor Executives 
Association (RLEA). and one 
manufacturer of railroad locomotives. In 
addition, written comments were 
submitted by a number of railroads, 
including some which did not testify at 
the hearing, rail labor groups, state 
transportation agencies, a Federal 
agency, locomotive manufacturers, and 
private persons. All of the testimony and 


comments have been reviewed and fully 
considered during the formulation of the 
final rules set forth in this document. 

Most commenters expressed strong 
support in general for the proposed 
rules. However, many recommended 
that revisions be made to one or more of 
the changes proposed by FRA. Most of 
the suggestions were minor or technical 
in nature, although certain proposed 
changes sparked sharp disagreement 
from one or more commenters. These 
latter changes included the extention 
from a 30-day inspection to a 92-day 
inspection, the consecutively numbered 
periodic inspection system, the 
movement of locomotives for repair, and 
the requirements for wheel slip/slide 
protection. Only one commenter. RLEA, 
concluded that on balance the benefits 
of the proposed revision were 
outweighed by what it believed to be the 
possible adverse effects. However, 
many of RLEA’s comments were focused 
on entirely new safety requirements that 
it believed should have been included 
the proposed rules rather than on the 
changes actually included the proposed 
rules. 

The following is a summary of many 
of the comments received and an 
explanation of the revisions made by 
FRA in response to those comments. 

The comments and related revisions 
have been organized in a section by 
section format. Minor editorial or 
language changes have been made to a 
few sections without a specific 
explanation. 

Section by Section Analysis 

PART 230—STEAM LOCOMOTIVE 
INSPECTION 

§ 230.0 Steam po wer locomotives. 

No specific comments were received 
and no change has been made. Hence, 
Subpart A and Subpart B of 49 CFR Part 
230 will be removed from the Code of 
Federal Regulations (CFR). The 
regulations remain in effect even though 
their complete text will no longer be 
reprinted in future additions of the CFR. 

PART 229—RAILROAD LOCOMOTIVE 
SAFETY STANDARDS 

Subpart A—General 

5 229.3 Scope. 

No comments were received and no 
change has been made. 

$ 229.3 Applicability. 

The AAR suggested that the part not 
apply to locomotives operated 
occasionally in the United States that 
are owned by railroads in Canada and 
that comply with Candian Transport 
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Commission regulations. The part, 
however, applies to carriers rather than 
to locomotives. Accordingly, each 
carrier is responsible for all locomotives 
on its line regardless of origin or 
ownership. Even if there were authority 
under the Locomotive Inspection Act to 
exempt as a group all Canadian 
locomotives, which is doubtful, the FRA 
does not believe that a blanket 
exemption is needed or warranted. 

Hence, no change has been made. 

§ 229.5 Definitions. 

One commented RLEA, opposed the 
change in the meaning of the term 
“locomotive”. Under the NPRM, the term 
“locomotive” would always be singular. 
Where more than one piece of 
equipment is involved, the plural 
“locomotives” would be used or a 
phrase that indicates the plural, e.g.. 
“locomotive consist”. RLEA preferred 
the term “unit” to refer to a single 
locomotive and the term “locomotive” to 
refer to a locomotive consist. FRA has 
chosen to adopt the definition of a 
locomotive as a single piece of 
equipment. The use of “locomotive” to 
refer to the consist is inherently 
ambiguous since a consist may be 
comprised of only one locomtive. Clarity 
of the regulations warrants the change 
in terminology. 

The RLEA also opposed the change in 
terminology from “enginemen” to 
“engine crew” found throughout the 
proposed rule. The term “enginemen” 
has been used in various collective 
bargaining agreements and the RLEA is 
worried about possible confusion. FRA 
is not convinced that the change to a sex 
neutral term will be disruptive. It is the 
policy of the President and of DOT to 
eliminate gender related terms. Thus, 
the final rule uses the term “engine 
crew”. 

The AAR and several railroads 
suggested that the definition of a 
locomotive specifically exclude 
specialized work equipment that have 
propelling motors, such as pile drivers 
and cranes. There is not any such 
exclusion either in the NPRM or the 
current regulations. FRA recognizes that 
specialized work equipment does not 
properly fit under the same regulatory 
scheme as equipment used to haul a 
train or to carry passengers and 
equipment, even though that equipment 
is technically encompassed within the 
scope of the Locomotive Inspection Act. 
Hence, FRA has revised the definition of 
“locomotive” to exclude specialized 
work equipment from the requirements 
of the part. FRA will continue to 
implement the basic statutory safety 
requirements with respect to such work 


equipment by using the Special Notice 
for Repair when appropriate. 

The AAR and several railroads also 
suggested the addition of two new 
definitions. It was suggested that the 
word “crack” be defined in the same 
manner as it had been in the Freight Car 
Safety Standards. FRA agrees with this 
comment. The final rule includes 
definitions for both “crack” and 
“break”. These definitions are the same 
as in the Freight Car Safety Standards. It 
was also suggested by AAR that “high 
voltage” be defined as an electrical 
potential of more than 220 volts. FRA 
agrees that this term should be defined 
for the sake of clarity. The final rule 
incorporates the value of 150 volts taken 
from the previous regulations in 
55 230.244. 230.246, 230.439, 230.440, and 
230.441. FRA believes that the incidence 
of electrical fires and electrically related 
injuries warrants retaining the 150 volt 
level. 

FRA has added several new 
definitions not already discussed to the 
final rule. First, the FRA has defined 
“dead locomotive” and “lite 
locomotive”. These two terms are used 
in connection with 5 229.9 of the final 
rule, “movement of non-complying 
locomotives.” Second, the definition of 
“powered axle” is included in 5 229.5 of 
the final rule rather than in 5 229.115 as 
proposed in the NPRM. Third, “serious 
injury” is defined so that the accident 
reporting requirements of 5 229.17 can 
be uniformly implemented. 

5 229.7 Prohibited acts. 

This section is the same as in the 
NPRM. Only one commented RLEA. 
addressed this section. RLEA believed 
that the provision imposes strict 
liability. The provision is essentially a 
restatement of Section 2 of the 
Locomotive Inspection Act (Act). For 
purposes of civil penalty liability, any 
use of a locomotive that is not in proper 
condition and safe to operate or that has 
not been inspected or tested as required 
is a violation. The RLEA also stated that 
the minimum penalty for any violation 
should be higher than $250. The penalty 
range provided in the final rule is a 
restatement of the statutory penalty 
range. The penalty imposed by FRA is 
subject to the discretion of the 
Administrator, though it may not be less 
than $250 nor more than $2500. The final 
rule includes an appendix that sets forth 
a penalty schedule for various violations 
of the part. 

5 229.9 Movement of non-complying 
locomotives. 

This section, entitled “movement for 
repair” in the NPRM, was strongly 
attacked by AAR and virtually every 


railroad commenter. Two major 
concerns were expressed concerning the 
requirement in proposed paragraph (b) 
that a non-complying locomotive may 
move only to the nearest point or the 
nearest forward point where repairs can 
be made. 

First, they argued that this movement 
limitation when read in conjunction with 
5 229.101 “engines” and 5 229.115 “slip/ 
slide alarms” as proposed in the NPRM 
would be extremely costly, disruptive of 
rail operations, and a possible safety 
hazard. These conclusions were reached 
because the NPRM would have made 
the absence on a locomotive in road 
service of wheel slip/slide protection for 
any reason a non-complying condition. 
Thus, any of a host of possible enroute 
problems (traction motor problems, 
transition problems, internal combustion 
engine problems, grounds, shorts, and 
may other problems) could render a 
locomotive in non-compliance because 
the problem results in the loss of wheel 
slip/slide protection. The railroad 
commenters said that the necessity to 
stop trains in order to remove 
locomotives from the consist solely 
because of the absence of enroute wheel 
slip/slide protection is overly restrictive. 

FRA agrees that 55 229.9. 229.101, and 
229.115 as proposed would have created 
substantial compliance problems. As a 
result. FRA has modified the 
requirements in §§ 229.101 and 229.115 
relating to wheel slip/slide 
requirements. 

Second, rail industry commenters 
argued that the requirement that a non- 
complying locomotive may be moved 
only to the nearest repair point or to the 
nearest forward repair point is unduly 
restrictive even for problems that do not 
arise enroute. They argued that 
balancing the workload, especially 
heavy repairs, among different repair 
points is critical. This balancing may 
require a locomotive to move from a 
point or past a point where repairs could 
be made. A rule which eliminated the 
ability to balance the workload would 
increase costs and reduce locomotive 
availability. These commenters were 
sharply critical of the FRA for proposing 
a rule limiting the movement of 
locomotive for repair without accident 
data that indicates a specific safety 
problem. 

FRA agrees that the NPRM proposed a 
stricter rule in one respect than the prior 
policy. Under the previous “jumpers 
down” policy a non-complying 
locomotive with its jumpers down was 
not restricted in its movement to the 
nearest repair point or nearest forward 
repair point. The impact of the proposed 
change on repair workloads was not 
adequately assessed by FRA and the 
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safety implications of moving non¬ 
complying locomotives do not warrant a 
rule as restrictive as proposed. The final 
rule allows a railroad to move a non¬ 
complying locomotive as a lite or as 
dead locomotive to a more distant repair 
point of its choice. 

The final rule is, however, quite 
similar to the NPRM in several respects. 
First, it provides that a locomotive with 
a non-complying condition may be 
moved only after inspection and tagging. 
The tag shall specify the maximum 
speed and other restrictions necessary 
for safety conducting the movement. 

In general, the tagging requirement 
follows the language of the recently 
revised Freight Car Safety Standards. 
Thus, the final rule provides that the 
engineer in charge of the movement of 
the non-complying locomotive shall be 
notified in writing of the presence of the 
locomotive and the maximum speed and 
other restrictions affecting its 
movement. The final rule also provides 
that a qualified person shall make the 
determinations regarding the safety of 
the movement. RLEA had objected to 
the absence of such a provision in the 
NPRM on the basis that only a qualified 
person can assure that the movement is 
safe. FRA agrees. 

Second, paragraph (e) of the final rule 
is the same as paragraph (c) of the 
NPRM. A locomotive remains a 
locomotive even if its propelling motor is 
inoperative and the control jumper 
cables are not connected. Thus, 

“jumpers down" policy is ended. 
However, several commenters endorsed 
the "jumpers down" policy over the 
NPRM’s proposed requirement because 
the policy provided a mechanism for 
dealing with numerous unusual 
situations. EMD questioned how a 
locomotive designed for service abroad 
could be moved to a port for shipment 
when the locomotive is not designed for 
compliance with FRA requirements. One 
railroad commenter expressed a similar 
concern about locomotives being moved 
for rebuilding or scrapping. 

FRA agrees that the rule as proposed 
created serious problems as typified by 
the above examples. Since repair is not 
intended for locomotives being moved 
for scrapping or for export the NPRM’s 
limitation on the movement of non¬ 
complying locomotives to certain repair 
points is not acceptable. However, 
under the final rule a non-complying 
locomotive may be moved to any point 
so long as it is properly inspected and 
tagged. In short, the tag has replaced the 
"jumpers down" as the lawful method 
for moving non-complying locomotives. 

FRA has adopted an inspection and 
tagging provision for a number of 


reasons. First, it provides a mechanism 
to insure that non-complying 
locomotives receive an inspection 
before thay are moved. Second, the 
requirement for appropriate speed and 
safety restrictions insures that 
movement can be made in a safe 
manner. Third, it eliminates an artificial 
scheme whereby mere removal of the 
control jumper cables results in the 
pretense that a locomotive has turned 
into something else. Fourth, it provides 
an opportunity to put into a consist or 
leave in the consist a locomotive with a 
non-complying condition that can be 
safely moved in that manner. This will 
permit continued wheel slip/slide 
protection in some instances that would 
otherwise not be provided. It will also 
eliminate the necessity of rearranging 
the consist to accommodate the 
"jumpers down" policy. FRA notes that 
the AAR did not oppose a requirement 
that a non-complying locomotive be 
inspected before movement and display 
a tag containing the information 
required by paragraph (a). 

One advantage inherent to the 
NPRM’s movement provision, discussed 
in the preamble of the NPRM, is that it 
would have eliminated the power 
penalty resulting from the jumpers down 
policy. The elimination of the power 
penalty could be done in a manner 
consistent with the language of the Act 
only by limiting the movement of the 
non-complying locomotive to the nearest 
point or the nearest forward point where 
repairs could be made. Several 
commenters suggested that the 
increased power utilization from the 
proposed change was of little 
consequence and that the flexibility to 
move a non-complying locomotive to a 
destination of the railroad's choice more 
than outweighed the power penalty. 
Thus, paragraph (a) of the final rule 
perserves the power penalty approach 
by providing that a non-complying 
locomotive may only be moved as a lite 
locomotive or a dead locomotive. 

There are two important exceptions to 
the requirements in paragraph (a). The 
first exception is for locomotives that 
develop enroute defects. Paragraph (b) 
provides that a locomotive that is 
properly inspected and tagged in 
accordance with paragraph (a) may 
continue to use its propelling motors 
until the next calendar day inspection or 
until the nearest forward repair point, 
whichever event occurs first. This 
limited exception is necessary to permit 
trains to avoid immediately stopping 
enroute to comply with the requirements 
of paragraph (a). Stopping a train on a 
main line can present safety problems. 
Moreover, the possibility of stopping 


numerous trains at remote locations 
because of the power penalty could also 
cause serious operational problems and 
delays. 

The second exception deals with 
movements within a yard. Paragraph (c) 
provides that if certain conditions are 
met, a non-complying locomotive may 
be moved within a yard without meeting 
the requirements of paragraph (a). These 
conditions are that the locomotive may 
only be moved dead or lite. solely for 
the purpose of repair, and at a speed 
that does not exceed 10 miles per hour. 
This exception is warranted to facilitate 
the safe movement of locomotives 
within yards to a repair shop. The 
burden of tagging is not justified where 
the movement is so limited and 
appropriate safety restrictions are 
mandated. 

The final rule also includes two 
additional restrictions. First, paragraph 
(d) provides that a dead locomotive may 
not continue in use as a controlling or 
lead locomotive following a calendar 
day inspection. This has been added to 
insure that crew members are not 
permitted or required to occupy the cab 
of a non-complying locomotive over an 
extended period of time. Of course, any 
use of a non-complying locomotive as a 
lead or controlling locomotive prior to a 
calendar day inspection may be made 
only if it is safe to do so. Second, the 
final rule clarifies that the use of a non¬ 
complying locomotive in accordance 
with 5 229.9 is still subject to a Special 
Notice for Repair. Under $ 229.9, the 
carrier is responsible to determine the 
safety of a movement. However, if an 
FRA inspector determines that the speed 
and other safety restrictions are 
inadequate in a given instance, the 
inspector may issue a Special Notice 
mandating appropriate safety 
restrictions. In that event, any use of the 
non-complying locomotive shall be 
made in accordance with the restrictions 
contained in the Special Notice. 

Finally, it should be noted that 
nothing in § 229.9 requires that jumper 
cables be up or down. This is the 
carrier’s decision. Similarly, nothing in 
§ 229.9 requires that a locomotive in 
compliance with the part display a tag. 
Thus, a complying locomotive may be 
moved dead in train or dead in consist 
without a tag. What 5 229.9 does is quite 
simple. It provides that every use of a 
locomotive is subject to the part. Since 
the locomotive is subject to the part, it 
must be in compliance with the 
requirements. The tag is a means of 
enabling a locomotive to safely remain 
in use until the conditions indicated on 
the tag are repaired or otherwise 
corrected. 
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§ 229.11 Locomotive identification. 

No comments were received. No 
change has been made. 

§ 229.13 Control of locomotives. 

RLEA commented that remote 
locomotives should be under control by 
the engineer. FRA agrees that the 
language “coupled in multiple control” is 
ambiguous with respect to remote 
locomotives, although FRA believes that 
remote locomotives are covered by that 
language. The final rule specifically 
provides that remote locomotives shall 
be under control from the cab of the 
controlling locomotive. 

Two railroad commenters, Burlington 
Northern (BN) and Southern Pacific 
Transportation Company (SP), 
expressed concern about the application 
of the control requirement to auxiliary 
brake systems. In particular, they were 
concerned that the rule would require 
the dynamic brake to be in use on each 
axle of every locomotive in the consist if 
an auxiliary brake system were 
employed. If this were the case, it could 
result in a conflict with carrier rules that 
limit the number of axles that may have 
a dynamic brake in use. FRA agrees that 
the carrier should be able to set the 
maximum number of axles that have a 
dynamic brake in use. The proposed rule 
was not intended to preclude this. 
However, to clarify this point the final 
rule provides that only the portion of the 
auxiliary brake system actually in use 
must respond to control from the cab of 
the controlling locomotive. 

§ 229.14 Non-MU control cab 
locomotives. 

This provision is new. At the hearing, 
the Chicago and North Western 
Transportation Company (CNW) 
opposed including non-MU control cab 
locomotives under the full requirements 
of the part. CNW noted that except for 
certain components necessary for 
control purposes, these control cab 
locomotives are essentially passenger 
coaches. It was argued that only the 
control stand and other equipment 
related to controlling the train should be 
subject to the part, as is the practice 
under the current rule. FRA agrees. 
Section 229.14 provides that only those 
components added to the passenger car 
to enable it to serve as a lead 
locomotive, to control the locomotive 
actually providing power, and to 
otherwise control the train are subject to 
the part. 

§ 229.15 Final report. 

The final rule reflects a clarifying 
change in terminology. The word “use” 
has been substituted for “service”. This 


change in terminology has also been 
made elsewhere in the final rule where 
the word “service” was used to mean 
any and every type of service. Types of 
service are component parts of the “use” 
of a locomotive. Thus, the final report is 
to be filed when the locomotive is 
retired from “use”. 

§ 229.17 Accident reports. 

The final rule reflects two changes 
from the proposed rule. First, the 
requirement to preserve the parts 
affected by an accident in every 
instance until after inspection by the 
FRA is made clear. The additional 
language in the proposed rule regarding 
the inability of the locomotive to move 
under its own power and interference to 
traffic is confusing and unnecessary. It 
has been deleted. Second, a sentence 
has been added to clarify that the 
statutorily mandated reporting 
requirements detailed in § 229.17 are in 
addition to the reporting requirements of 
49 CFR Part 225. 

5 229.19 Prior woi vers. 

This is a new section. Numerous 
waivers of various types have been 
granted by the FRA and the ICC over 
many decades. This section is designed 
to clarify the consequences of the 
revision of the locomotive inspection 
regulations on these prior waivers. It 
provides that all waivers of every form 
and type from any requirement of any 
order or regulation implementing the 
Locomotive Inspection Act applicable to 
locomotives under Subparts C and D of 
current Part 230 (redesignated Part 229 
in this final rule) shall lapse on August 
31.1980. However, if a copy of the grant 
of waiver is filed with the Office of 
Safety, FRA, prior to August 31,1980, 
then the waiver shall be preserved. 
There is no requirement that the filing 
include a showing to justify preservation 
of the waiver. 

Subpart B~lnspections and Tests 

§ 229.21 Daily inspection. 

The final rule reflects certain minor 
editorial changes in the NPRM and the 
addition of a new paragraph (c) that 
requires the inspection to be made by a 
qualified employee. Paragraph (c) is 
essentially the same as § 230.203(c) of 
the current rule. Deletion of the 
requirement that inspectors be qualified 
was opposed by RLEA, the State of New 
Jersey Department of Transportation 
(NJ/DOT), and the National 
Transportation Safety Board (NTSB). 
They further suggested that the FRA 
certify the persons who do the 
inspections. FRA does not believe that a 


comprehensive testing and certification 
program is warranted. 

The final rule includes the change 
proposed in the NPRM to go from a 24- 
hour inspection to a calendar day 
inspection for locomotives in road 
service. This change was strongly 
supported by the AAR and several 
railroads, and strongly opposed by the 
RLEA and a local union lodge. The 
major objection to the calendar day 
inspection is that the possibility exists 
that railroads will do inspections late in 
the evening (11:59 p.m.) and then again 
in the early morning of the next day 
(12:01 a.m.). Thus, there will effectively 
only be a daily inspection every other 
day. The railroads disagreed, noting that 
it is impractical and inflexible to even 
attempt such a scheme. FRA does not 
believe that railroads desire to inspect 
or are capable of inspecting any 
significant portion of the road 
locomotive fleet in the manner 
suggested. 

The RLEA and the NTSB also 
suggested detailing what a daily 
inspection should cover. The FRA 
disagrees with this judgment. To detail 
the names of all components and the 
many types of defects for each 
component would literally take pages. 
The list would do little to insure that a 
proper inspection is made and runs the 
risk of being incomplete. Under the final 
rule, as it was under the previous rule, 
the carrier is required to insure that the 
locomotive is in total compliance with 
the part. 

The RLEA objected to the deletion of 
the requirement for approval of daily 
inspection reports by an official or 
responsible employee designated by 
railroad. The FRA believes that it is 
more important to have the person 
actually making the repairs sign the 
report. This reduces the opportunity for 
deception or mistake and insures that 
the repairs have been made. 

The RLEA was opposed to permitting 
the continued use of a master report for 
MU locomotives (multiple operated 
electric locomotives). Their concern is 
that a non-complying locomotive would 
be difficult to track down. FRA is not 
aware that such a problem exists today, 
but in any event the final rule requires a 
separate, individual report for each non¬ 
complying MU locomotive. The final rule 
also provides that the separate report 
indicate the nature of the repairs that 
have been made and include the 
signature of the person making the 
repairs. Thus, MU and non-MU 
locomotives are treated the same in 
respect to the record of repair. 
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§ 229.23 Periodic inspection: General. 

The final rule reflects a fundamental 
change from the NPRM. In the NPRM, 
the FRA proposed an inspection system 
that geared all tests to the periodic 
inspections. Thus, as opposed to making 
a test based on a time interval (e.g., 
every 12 months), all tests were to be 
made at periodic inspection intervals 
(e.g., every fourth periodic inspection). 
The final rule returns to a time interval 
system for all major tests. 

The periodic inspection interval 
system of the NPRM was strongly 
attacked by AAR and most railroad 
commenters. Their objections were 
numerous. Most important among the 
issues raised, it was noted that the 
intervals for the major tests under 
proposed § 229.27 and § 229.29 would 
equate with the time period of the prior 
rule only if a railroad utilized the full 92 
days between each periodic inspection. 
If a railroad employed an inspection 
system based on a 45 day or a 60 day 
periodic inspection interval then the 
major tests would have to be done at 
correspondingly shorter intervals. Thus, 
gearing the major test to periodic 
inspections would reduce a railroad's 
flexibility in its maintenance program 
and potentially could result in 
substantial additional expenses due to a 
shortened period between major tests. 
Several commenters also objected to 
changing from a time oriented system 
because the industry is familiar with the 
current system. Similarly, the use of 
consecutively numbered inspections 
was thought to be confusing. 

FRA agrees that the periodic 
inspection interval system proposed in 
the NPRM is flawed. While tinkering 
with the system could resolve many of 
the problems raised, the advantages of 
the proposed system do not warrant the 
complexity that would result. Hence, 
FRA utilizes a time oriented system in 
the final rule for all major tests. 

A second major objection to the 
system proposed in the NPRM was that 
the initial periodic inspection proposed 
in paragraph (d) is too comprehensive. 
AAR and numerous railroads pointed 
out that the initial periodic inspection 
would require completion of the air 
brake test under proposed § 229.27 (1 
year air work) for all locomotives and 
completion of the air brake tests under 
proposed 9 229.29 (2 year air work) for a 
significant portion of the locomotive 
fleet. Since this work is now spread out 
over an entire year, these commenters 
claimed that neither adequate facilities 
nor the necessary manpower are 
available to complete the work. 

FRA agrees that compressing the air 
brake work into a 3 month period is not 


practical. Under the final rule the initial 
periodic inspection is no different than 
subsequent periodic inspections. The 
major tests under the final rule are to be 
done, as under the current rule, within 
the specified time interval. The dates of 
the previous tests done under the 
current rules are simply carried forward 
into the new system for purposes of 
determining when the tests become due 
under §§229.27, 229.29, and 229.31. If the 
locomotive is new, all tests required by 
the part shall be done either by the 
carrier or by the manufacturer prior to 
any use of the locomotive. The date of 
the tests by the manufacturer will 
determine when they are required to be 
made again by the carrier. Since § 229.33 
provides for out-of-use credit, the date a 
locomotive leaves the factory for 
delivery effectively becomes the 
previous test date for the purposes of 
every requirement in the part if the test 
were done by the manufacturer. 

Paragraph (b) and (g) of the proposed 
rule have been deleted from the final 
rule as a logical consequence of the 
change to a time oriented inspection 
system. These provisions are elements 
of a periodic inspection interval system 
and are no longer necessary. 

Two aspects of § 229.23 sparked 
disagreement among the commenters. 

As anticipated, the proposed extension 
from a 30-day inspection interval 
(monthly inspection) to a 92-day 
inspection interval (periodic inspection) 
was strongly supported by AAR and 
numerous railroads, and strongly 
opposed by RLEA. FRA has retained the 
92-day interval in the final rule. 

As indicated in the preamble to the 
NPRM, FRA believes that modem 
electric and diesel-electric locomotives 
are capable of going 92 days without a 
major inspection. This conclusion is 
based on design and construction 
improvements that have occurred over 
many years. The rules applicable to 
locomotives have remained virtually 
unchanged for over 50 years. 

An analysis of the accident data also 
supports a 92-day inspection interval. 

As indicated in the NPRM and 
confirmed by numerous commenters, a 
railroad locomotive is a safe work 
environment when compared to other 
work places. The number and severity 
of accidents and injuries is low. 

While every accident and every injury 
is to be avoided, FRA believes that 
safety regulations should be rationally 
related to the safety risk. More 
important, given the finite resources 
available to the rail industry, those 
resources allocated to the rail safety 
area should be used to alleviate the 
jnore significant safety problems. 


FRA believes that the inspection 
program of the final rule enhances rail 
safety. This is true for a number of 
reasons. First, the cost savings from 
extending the 30-day inspection to 92 
days will enable additional resources to 
be used in accomplishing a more 
thorough daily inspection. It is the daily 
inspection that is the more important 
inspection for operational safety. FRA is 
fully prepared to assess civil penalties 
for non-complying conditions to insure 
that locomotives receive proper daily 
inspections. Second, the final rule 
requires that the periodic inspection 
may only be made where adequate 
facilities are available. In particular, the 
rule requires that the locomotive be 
positioned so that a person may safely 
inspect the entire underneath portion of 
the locomotive. Thus, the rule insures 
that the periodic inspection will be more 
thorough than the current monthly 
inspection. 

The requirement for adequate 
facilities was the second area of 
disagreement among the commenters. 
AAR suggested substituting a 
requirement that periodic inspections be 
made only at location where "they can 
be made in a safe and workmanlike 
manner and with the locomotives 
positioned so that workmen may safely 
inspect it." FRA disagrees. AAR’s 
language would eliminate the specific 
requirement relating to inspection of the 
underneath portion of the locomotive 
and it does not include any reference to 
facilities. 

RLEA, on the other hand, suggested 
that the rule include a more specific 
requirement on the type of facilities and 
equipment that have to be available. 
FRA does not agree that additional 
detail is necessary or useful. The variety 
of rail operations, climates, and 
locomotives would require complex and 
cumbersome regulations. This should be 
avoided unless and until detailed 
regulations are necessary for 
enforcement of the underlying 
requirement. 

As part of its comments on § 229.23, 
RLEA also questioned the deletion from 
proposed form FRA F 6180-49A of the 
requirement that any defects which 
have not been properly repaired be 
noted on the reverse side. RLEA said 
that the requirement serves a useful 
purpose of alerting persons to possible 
dangers on the locomotive resulting 
from improper repairs. FRA agrees. The 
final form FRA F 6180-49A includes the 
language from the old form regarding 
defects which have not been properly 
repaired. 
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§ 229.25 Tests: Every periodic 
inspection. 

The final rule alters the proposed rule 
by deleting the test procedure for cable 
connections carrying 600 volts or more. 
Both the AAR and RLEA agreed that the 
procedure should be eliminated because 
it is potentially dangerous. The cables 
will have to be tested for continuity. 

RLEA suggested that cables carrying 
less than 600 volts be tested. FRA 
believes that these cables are 
adequately covered by the requirements 
of § 229.89. 

RLEA also suggested that the periodic 
inspection include an orifice test and a 
calibration of the ground relay. RLEA 
admitted that the orifice test is not an 
ideal means of testing the compressor 
but suggested keeping the test anyway 
until another test is developed. As 
indicated in the NPRM, FRA does not 
believe that the orifice test is useful in 
detecting a bad compressor. Neither 
does the FRA believe that calibration of 
the ground relay is necessary. The 
ground relay is essentially an equipment 
protection device. If it does not function 
properly, extensive damage to electrical 
equipment can occur. While an injury or 
accident could result from the damage to 
electrical equipment, the FRA believes 
that the requirement in paragraph (b) to 
inspect all electrical devices is an 
adequate inspection requirement. Also, 
the requirement in § 229.27(b) to test 
load meters provides an additional 
indication of the condition of a high 
voltage electrical system. 

The AAR suggested that air gauges be 
tested at a longer interval than every 
periodic inspection (92 days). The FRA 
does not have any data to warrant an 
extension at this time, although FRA 
does agree that newer air gauges reflect 
technological advances over those 
employed in the past. However. FRA 
believes that these gauges form too 
critical a link in the brake system and 
the engineer'9 awareness of the brake 
system’s functioning to extend the test 
interval without additional data. 

§ 229.27 Annual tests . 

The final rule is essentially the same 
as proposed in the NPRM. A9 requested 
by AAR and numerous railroads, the 
test interval has been changed from 
every fourth periodic inspection to at 
least once every 368 calendar days. This 
reflects the change from the periodic 
inspection system to a time based 
inspection system. Second, in response 
to comments by the Chessie System, the 
final rule specifically provides that the 
air brake work may be fragmented so 
long as an air record is maintained in 
the cab. The air record shall detail the 


date and place of the cleaning, repairing, 
and testing of each part of air brake 
system covered by paragraph (a). 
Chessie objected to the NPRM on the 
basis that its coordinated system (“Q 
system”) of fragmented air work would 
be precluded. Chessie testified that the 
cost to change systems would be 
significant and that the **Q system” 
offers significant advantages in the 
management of locomotive 
maintenance. Actually, nothing in the 
NPRM precluded a fragmented system 
and nothing in the prior rule authorized 
such a system. However, the FRA agrees 
that the final rule should clarify that a 
fragmented system may be employed if 
an air record is maintained. If an air 
record is not maintained in the cab. then 
the air work shall have been done on the 
date indicated in the appropriate test 
date entry on form FRA F 618G-49A. 

This approach also addresses RLEA’s 
concern that the engineer be able to 
determine from a record maintained in 
the cab that the air work has been 
performed. 

The AAR and the RLEA disagreed 
with each other on the proper intervals 
for air brake work. AAR suggested that 
all annual air brake work under § 229.27 
be transferred to the biennial test 
interval under $ 229.29. Conversely, 
RLEA suggested that the biennial air 
work be transferred to § 229.27 and 
done on an annual basis. The AAR and 
RLEA also disagreed with one another 
on the extension from 6 months to 368 
days of the requirement to clean, repair 
or replace filtering devices in the main 
reservoir supply line. As indicated in the 
NPRM. FRA believes the inspection 
interval extension for the main reservoir 
supply line filtering device is warranted 
by the currently available filtering 
devices. 

Neither the RLEA nor AAR made a 
convincing case for altering the 
inspection interval for other components 
of the air brake system. RLEA’s 
comment that there is no valid ground 
for distinguishing the frequency of 
required inspections of different 
portions of the air brake system is not 
persuasive. The time distinction is based 
on several grounds, including the degree 
of utilization and the design of the 
components. In any event, the RLEA’s 
rationale only addressed the issue of 
uniformity and not the proper interval. 
By the same token, neither AAR’s 
general references to advances in 
technology at the hearing nor its latter 
submissions to the docket on this issue 
are adequate from a data standpoint to 
justify an across the board extension of 
the inspection interval for these critical 
components. FRA has been and 


continues to be willing to enter into 
service test evaluations with the 
industry to more precisely define the 
inspection interval necessary for safety. 

However, the inspection intervals for 
a small group of components have been 
altered. Most MU equipment was 
subject under the current rule to a single 
two-year inspection interval for all 
components, while older MU 
locomotives were subject to a single 15- 
month inspection interval (§ 239.408). 
Southeastern Pennsylvania 
Transportation Authority (SEPTA), 
Consolidated Rail Corporation (Conrail), 
Metropolitan Transportation Authority 
(MTA), and Port Authority Trans- 
Hudson Corporation (PATH) requested 
a uniform two year interval for MU 
locomotives. FRA agrees with these 
comments and has modified § § 229.27 
and 229.29 of the final rule to require 
that all air work on MU locomotives be 
done on a biennial basis. The long 
operational experience with the two- 
year interval for MU locomotives 
warrants its retention. The extension 
from 15-months to two years for the few 
MU’s currently subject to the shorter 
inspection interval is reasonable in light 
of the experience with those MU’s 
subject to the two-year period. Also, 

§ 229.29(a) of the final rule has been 
amended to add MU locomotive brake 
cylinders since they are required to be 
cleaned, repaired and tested under the 
current MU rules. Thus. MU locomotives 
are treated under the final rule in 
essentially the same manner as under 
the currnt rule with respect to air brake 
cleaning, repair and testing. 

Both RLEA and AAR agreed that the 
insulation dielectric test is potentially 
dangerous and was properly eliminated 
in the NPRM. RLEA suggested that an 
electric ’’leakage” test be required for 
high voltage circuits. FRA does not 
believe that a leakage test would serve a 
significant safety purpose since the high 
voltage equipment must be properly 
grounded (§ 229.83) and the electrical 
insulation and devices must be 
inspected at each periodic inspection 
(§ 222.25(b)). 

§ 229.29 Biennial tests. 

The final rule has been changed to 
reflect the time oriented inspection 
system rather than the periodic 
inspection interval system proposed in 
the NPRM. The air brake inspection 
intervals are discussed under § 229.27, 

§ 229.31 Main reservoir tests . 

The final rule reflects the time 
oriented inspection system. 
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§ 229.33 Out-of-use credit. 

This section is essentially identical to 
the “out-of-service credit” provisions in 
§§ 230.31(c) and 230.451(e) of the prior 
rule. An "out-of-use” provision was not 
included in the NPRM because it was 
not necessary under the proposed 
periodic inspection interval system. 
However, since the final rule is a time 
oriented system, the out-of-use credit 
again becomes necessary. 

Subpart C—Safety Requirement 

§ 229.41 Protection against personal 
injury. 

The final rule reflects the change in 
terminology from “high-tension” to “high 
voltage” and the addition of grid 
resistors to the list of components that 
shall be guarded. Grid resistors carry 
high voltage and are located where a 
person could come into contact with 
them. Otherwise it remains the same as 
proposed. RLEA suggested that high 
voltage be defined as 150 volts or more. 
This has been accomplished by the 
definition in § 229.5(g). RLEA also 
suggested that protection against hot 
liquids be included and that 100° 
Fahrenheit be the temperature level 
requiring protection. FRA does not agree 
that 100° Fahrenheit represents a safety 
hazard. Virtually every part of the 
engine room could exceed that 
temperature under normal operating 
conditions. The guarding requirement is 
designed to protect against the 
significant safety hazards posed by the 
exhaust manifold, steam pipes, and air 
compressor discharge pipe. Similarly, 
FRA does not believe that hot liquids 
pose a safety hazard of the same order 
as those components. 

§ 229.43 Exhaust and battery gasses. 

The final rule reflects a return to the 
language of the current requirement 
(§ 220.259) that means must be provided 
to prevent entry of products of 
combustion into the cab under usual 
operating conditions. This change has 
been made because it is impossible to 
prevent the entry of some fumes into the 
cab in certain unusual wind and 
weather conditions. RLEA questioned 
the relevance of exhaust stack height in 
preventing entry of fumes. FRA believes 
that stack height is the primary means of 
keeping fumes out of the cab and that a 
single height cannot be mandated since 
the particular characteristics of a 
locomotive type will warrant different 
stack heights. RLEA also suggested that 
FRA establish a range of new 
requirements for other types of fumes in 
the cab. especially gasses from 
locomotive batteries. The problem of 


gassing batteries was addressed in 
§ 229.127(c) of the NPRM. The 
requirement that batteries be kept from 
gassing has been moved to § 229.43 in 
the final rule. The only change, 
suggested by the AAR and several 
railroads, is the addition of the modifier 
“excessively” to the requirement that 
batteries be kept from gassing. FRA 
agrees that a minute amount of gassing 
is normal. As to the other types of fumes 
mentioned by the RLEA, FRA believes 
that fumes associated with cab toilets 
fall into the maintenance rather than the 
safety sphere. This is a matter properly 
the subject of collective bargaining. 

§ 229.45 General condition. 

This provision remains the same as 
proposed. As indicated in the NPRM. it 
is designed to serve several purposes. 
First, it is a regulatory restatement of the 
requirement in the Act that all parts and 
appurtenances be in proper condition 
and safe to operate. Second, it is a 
condensation into one section of the 
many similar requirements that were 
scattered throughout the old rule. Third, 
it provides a shorthand way of dealing 
with components that are rarely found 
or are rarely defective. FRA 
acknowledged that the provision creates 
a degree of discretion in interpretation 
and application. The discretion was 
inherent in the prior regulations and is a 
necessary element given the variety and 
complexity of locomotives. 

In general, the comments did not 
address these issues directly. On the 
one hand, the AAR, several railroad 
commenters, and one locomotive 
manufacturer objected to the provision 
on the basis that it is unnecessary due to 
the parallel requirements of 8 229.7. Yet 
at the same time, objection was raised 
by many of these same commenters 
because of the presumed substantive 
significance of the section. FRA believes 
that the identification of components 
and conditions serves a useful purpose 
in implementing the more general 
statutory language. And while language 
such as “cracks, breaks, excessive wear, 
and other structural infirmities” leaves 
some room for interpretation, similar 
language is found in many other 
provisions of the final rule and was 
included throughout the prior 
regulations. Neither the legal 
enforceability, nor the hypothetical 
collateral consequences, nor the 
reasonableness of the discretion in the 
prior regulations were discussed by the 
commenters opposed to 8 229.45. For 
example, two railroad commenters, 
Conrail and MTA, expressed concern 
that the language “cracked” is so vague 
that even surface cracks in third-rail 
shoe beams could be a violation. In fact. 


the prior regulations in §§ 230.240(b) and 
230.435(b) used language (“loose, split, 
or cracked”) that included cracked as 
one possible defect. Neither commenter 
indicated that the prior language had 
presented any problems or that FRA 
inspectors had interpreted this language 
in an unreasonable manner. FRA 
believes that the language in 8 229.45, 
“conditions that endanger the safety of 
the crew, locomotive or train”, provides 
the proper and lawful limit to the 
application of the section. 

RLEA, on the other hand, commented 
that the section was not tough enough 
and that the discretion would result in 
few violations being taken. As with 
commenters who sought elimination of 
the section, the relationship of the 
language of the section to the language 
of the prior regulations was not 
discussed or analyzed. FRA believes 
that 8 229.45 adequately addresses the 
components and conditions listed, and 
that the listing provides useful notice 
and additional guidance of what is 
intended by the broad statutory 
requirement. 

8 229.46 Brakes: General. 

The final rule is the same as proposed. 
Only RLEA commented on this section. 
RLEA believes that the engineer 
specifically rather than the carrier 
should know that the brakes operate as 
intended. FRA does not believe that 
interfering in the method of carrier 
compliance with the requirements of this 
section is warranted. Requiring specific 
notification to the engineer is an added 
burden and could be extended by the 
same logic to include all components on 
a locomotive. At a minimum, the 
engineer can be assured that the 
calendar day inspection has been made 
by the record maintained in the cab. 

RLEA also suggested that FRA add a 
requirement prohibiting a carrier from 
modifying the brake system on a 
locomotive until detailed plans of the 
modification have been approved by 
FRA. This issue is not appropriate to the 
revision of the locomotive inspection 
regulations. It would be properly raised 
in the context of the power brake 
regulations (49 CFR Part 232), which 
FRA intends to revise during the coming 
year. 

8 229.47 Emergency brake valve. 

This provision has been modified in a 
number of small ways in response to 
comments by RLEA, AAR. and several 
railroads. First, the final rule clarifies 
that the requirements of the section 
apply only to locomotives operated in 
road service. This was what the prior 
rule required. Second, the requirement 
to have an emergency brake pipe valve 
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is no longer applicable to locomotives 
with cabs designed for occupancy by 
only one person. Instead, an emergency 
brake valve is required in the passenger 
compartment or vestibule. This change 
is necessary since many of the 
emergency brake valves located outside 
of the cab in the current locomotive fleet 
are not directly connected to the brake 
pipe. These valves are found on MU 
locomotives, which were not previously 
required to have an emergency brake 
pipe valve. Third, the requirement in 
paragraph (a) for the accessibility of the 
brake pipe valve is clarified by adding 
that it shall be accessible to a crew 
member, other than the engineer, from 
his or her position in the cab. This was 
what the prior rule required, although 
slightly different language was used. 
Locomotives that met the prior 
requirement will meet the requirements 
of the final rule. 

§ 229.49 Main reservoir system . 

Only one change has been made in 
this section. The requirement in 
paragraph (a)(2) for a separate control 
air reservoir has been modified to 
exclude MU locomotives built prior to 
January 1,1981. Under the prior rule, MU 
locomotives were not subject to any 
control air reservoir requirements. 

Conrail and SEPTA indicated that some 
MU locomotives are not now so 
equipped. The FRA does not have either 
accident data or a convincing technical 
rationale to require retrofitting these 
locomotives. 

Another commenter, RLEA, suggested 
that three safety valves be required in 
the main reservoir. No accident data or 
technical justification was offered and 
FRA does not believe that any safety 
justification exists for imposing this new 
requirement. RLEA also objected to 
deleting the requirement that there be a 
device in the air compressor discharge 
line to restrict the passage of oil 
throughout the air brake system. On this 
issue, the FRA and RLEA simply 
disagree on the effectiveness of the new 
requirement to drain oil from the air 
brake system before each trip (5 229.46). 
FRA does not believe that a device is as 
effective as actually draining the oil 
from the system, although FRA expects 
that many railroads will probably 
continue to use those devices presently 
in service that restrict oil passage. 

§ 229.51 Aluminum main reser\ r oirs . 

No change has been made. One 
commenter thought that this section 
could be deleted entirely since few, if 
any, locomotives use aluminum main 
reservoirs. However, FRA believes, this 
section provides design guidance even if 


there are not any aluminum reservoirs 
now in use. 

5 229.53 Brake gauges. 

Only one small change has been made 
to this section. In response to a comment 
by ICG. the requirement for brake gauge 
accuracy has been limited to air gauges. 
This has been done since hydraulic 
gauges may cover a pressure range of 
more than 1.000 pounds, with the 
smallest readable increment on the 
gauge face being 25 pounds. RLEA 
requested that the brake gauges be lit by 
three light bulbs. FRA believes the 
lighting requirements in $ 229.127(a) are 
adequate. AAR. EMD. and several 
railroads suggested that gauge accuracy 
be limited to the operating portion of the 
gauge scale. FRA does not agree with 
these commenters. Gauges properly 
maintained will have an accuracy that 
meets the requirements of the section. 

§ 229.55 Piston travel. 

Several changes have been made to 
this section as a result of the testimony 
and written comments. In the NPRM, 
FRA proposed a single standard for the 
maximum permissible brake cylinder 
piston travel. The prior rule individually 
listed the maximum piston travel for 
various types of brakes. FRA proposed 
that brake cylinder piston travel may 
not exceed 2 inches less than its total 
possible piston travel. 

This provision was critized by AAR 
on the basis that 2 inches of remaining 
piston travel is too stringent and by 
RLEA on the basis that 2 inches will not 
provide an adequate safety factor for all 
types of brake riggings and brakes. 

FRA does not agree with RLEA‘s 
comment. First, the current list by brake 
type is essentially geared to preserving 2 
inches of remaining piston travel. 
Therefore, a listing by brake type is not 
necessary. Second, FRA is not aware of 
any locomotive brake or brake rigging in 
use that would provide an inadequate 
level of safety if the actual remaining 
piston travel is at least 2 inches. In fact, 
as indicated in the analysis of the AAR’s 
comments, FRA believes that lVfe inches 
of remaining piston travel is adequate 
from the standpoint of safety. 

The AAR did not object to the 
approach that a single limit for piston 
travel be set. AAR, however, contended 
that the rule should provide that the 
brake cylinder travel may not exceed 1 
inch less than the total possible piston 
travel. The 1 inch limit is based on the 
fact that power brakes are effective until 
the brake cylinder piston contacts the 
non-pressure head. It was AAR’s view 
that 1 inch of remaining travel is. 
therefore, more than adequate. AAR 
stated that this conclusion took into 


account the fact that the piston travel on 
a moving locomotive utilizing its brakes 
is longer than the piston travel during a 
static brake test. This phenomenon, 
generally called the “dynamic effect", 
would result only in an approximately 
Vfe to Va inch increase in piston travel 
according to the AAR. 

FRA agrees with the AAR in part. 
After additional review and analysis, 
FRA agrees that the required remaining 
piston travel can be safely set at lVfe 
inches. FRA believes this will provide 
an adequate level of safety taking into 
consideration the frequency of 
locomotive inspection, brake shoe woar. 
and. most importantly, the dynamic 
effect. 

However, FRA does not agree that the 
limit can be safely set at 1 inch. FRA 
believes that the dynamic effect is 
greater than stated by the AAR. 
potentially as great as 1 inch. Several 
factors can influence the additional 
piston travel resulting from the dynamic 
effect. First, the distance between the 
bearing and the side frame can vary 
(longitudinal clearance). Second, the 
clearance between truck components 
can vary, e.g., between the side frames 
and the bolsters. Third, the clearances 
between the brake beams and the truck 
components can vary. The cumulative 
effect of these factors, among others, 
can result in significantly more than Va 
inch additional piston travel in some 
situations. Hence, in order to insure 
safety across the entire range of 
possible operating situations and to 
provide an adequate safety margin, the 
final rule provides that the brake 
cylinder piston travel may not exceed 
IV 2 inches less than the total possible 
travel. 

Two additions have been made to the 
final rule. First, paragraph (b) now 
provides that the total possible brake 
cylinder piston travel shall be entered 
on form FRA F 6180-49A. This 
information is necessary so that the 
persons conducting the daily and other 
inspections will be able to determine the 
amount of remaining piston travel. 
Second, a new paragraph (c) requires 
that the minimum brake cylinder 
pressure shall be 30 pounds per square 
inch. This provision is implicitly 
required by current 49 CFR 232.10(n). It 
is a design standard included for the 
sake of clarity and will not have any 
cost or operational impact. 

S 229.57 Foundation brake gear. 

The final rules have been modified to 
prohibit a broken or missing lever, rod, 
brake beam, hanger, or pin. A broken or 
missing component is obviously a 
greater hazard than a worn one. AAR 
and UP suggested that only cracks 
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extending through more than 30 percent 
of the cross-sectional area of a 
component should be prohibited. FRA 
disagrees. A crack, unlike ordinary 
wear, is a structural infirmity that has 
the potential to progress rapidly to 
failure. 

The RLEA suggested that cotters be 
required when nuts are used and that 
the rule prescribe requirements for pins 
without threads. FRA disagrees. The 
suggestions of the RLEA are 
maintenance oriented. The requirements 
of the section comprehensively address 
the critical safety problems of the 
foundation brake gear. 

§ 229.59 Leakage. 

The Final rule remains as proposed. 
AAR suggested that paragraph (b) 
specify a test procedure for brake pipe 
leakage. FRA does not agree because 
the leakage limitation is intended as a 
requirement applicable during the entire 
period of use. Similarly, FRA does not- 
agree with RLEA’s suggestion that 
leakage be reduced from 5 pounds per 
minute to only 3 pounds per minute 
because the leakage limitation 
requirement is not restricted to the 
controlled circumstances of a test. The 
leakage limitations apply during the 
entire period of use. RLEA also 
requested that the “minimum reduction” 
and “maintaining feature" on type 26 
brake valves be tested. FRA does not 
believe that specific tests are necessary 
since these features have to operate as 
intended in order to meet the 
requirements of 9 229.46. With respect to 
RLEA’s concern about brake outlet vent 
noise levels, this concern is addressed in 
the section on locomotive cab noise 
(§ 229.121). The overall cab noise level is 
more important than individual noise 
sources. 

§ 229.61 Draft system. 

The Final rule has been modified in 
language but not in substance. An 
updated coupler diagram (Figure 1) is 
included, resulting in a language change 
in paragraph (a)(2). The diagram is the 
same as used in the recently revised 
Freight Car Safety Standards. The term 
"draft gears" has been added to 
paragraph (a)(4) to clarify that draft 
gears may be used to absorb free slack. 
RLEA suggested that side to side 
movement of couplers be regulated. FRA 
is not aware of any safety problem in 
this area that warrants Federal 
regulation. For many years locomotives 
have been designed with features that 
restrict side to side movement. 

§ 229.63 Lateral motion . 

The Final rule has been modified in 
several respects. First, the total 


uncontrolled lateral motion permitted on 
friction bearing power axles is set at 1 
inch. This was the limit for MU 
locomotives under the prior rules and 
several railroads indicated that the limit 
should be retained on MU locomotive 
powered axles with friction bearings. 
FRA agrees that a 1 inch limit for 
friction bearings is appropriate for MU 
locomotives and also for non-MU 
locomotives. Second, the total 
uncontrolled lateral motion on the 
center axle of three axle trucks is set at 
IVa inches. AAR and UP requested l 7 /a 
inches for center axles on three axle 
trucks because the additional lateral 
motion reduces the lateral load on 
curved rail. FRA agrees that permitting 
additional lateral motion on the center 
axle of three axle trucks is justified. This 
conclusion is based on the extensive 
tests which indicated that the lateral 
forces on the track did not increase as 
the lateral motion of the center axle rose 
to Wa inches. However, the tests did not 
include lateral motion of the center axle 
in excess of 1 Va inches. Hence, FRA has 
set that figure as the upper limit until 
additional data is available. 

RLEA made extensive comments 
concerning uncontrolled lateral motion, 
most of then related to the problem of 
three axle trucks. FRA agrees that 
certain three axle trucks have presented 
a special problem and FRA has made a 
number of tests and studies relating to 
them. FRA does not believe that a 
reduction in the maximum permissible 
uncontrolled lateral motion is warranted 
for locomotives generally or even for 
three axle truck locomotives. Available 
data does not indicate that high lateral 
forces are a problem with most 
locomotives. With respect to three axle 
trucks, the Final rules address a 
specifically identified problem involving 
lateral forces by limiting the variation 
between wheel sets (§ 229.73(b)). RLEA 
also requested that carriers be required 
to maintain bolster stops and wear pads 
in accordance with the manufacturer’s 
specification. FRA believes that these 
are essentially maintenance items, not 
direct safety hazards. 

§ 229.64 Plain bearings . 

Only one commenter addressed this 
section. RLEA. The commenter noted 
that roller bearings were not specifically 
covered by this section. FRA agrees that 
roller bearings are not covered. The 
section addresses the need for free oil in 
the bearing box. Roller bearing lubricant 
is enclosed within the roller bearing 
itself. Thus, roller bearings do not 
logically fit with plain bearings. FRA 
believes that roller bearings can be dealt 
with through the general condition 
requirement, as it has been in the past. 


Therefore, the Final rule has not been 
changed. 

§ 229.65 Spring rigging. 

The final rule reflects the numerous 
comments that shock absorbers are 
designed to permit “weeping" or minute 
leaking of fluid. Therefore, the Final rule 
follows the language of the freight car 
safety standards and provides that a 
shock absorber may not be leaking 
“clearly formed droplets." 

RLEA objected to the proposal to 
allow one elliptical spring in a nest of at 
least three springs to have a broken long 
leaf or any other three leaves broken. 
RLEA’s concern was that the truck 
bolster would not remain level and that 
the side bearings would bind. FRA does 
not agree that this will occur in the usual 
case. However, the FRA has residual 
authority to remove from use any 
locomotive that has an unsafe condition. 

RLEA also requested that the rule be 
extended to include air ducts in the 
bolster and plastic pedestal liners. The 
safety rationale for including them was 
not spelled out and the FRA does not 
have any information to indicate a 
safety problem. 

§ 229.67 Trucks . 

No change has been made to this 
section. RLEA suggested that the section 
should have condemning limits for 
axles. However, violation of any limits 
set could not be ascertained by any 
visual inspection of roller bearings and 
would be difficult to enforce in the case 
of friction bearings. In any event, this is 
essentially a design and maintenance 
issue. Any obvious dangerous 
conditions can be handled by use of the 
Special Notice for Repair or § 229.45. 

§ 229.69 Side bearings. 

No comments were received and no 
changes has been made. 

§ 229.71 Clearance above the rail. 

The Final rule provides that trip cock 
arms may be less than 2Vfe inches above 
the rail. This change was made in 
response to a comment from PATH that 
such equipment is now in use and after 
FRA's evaluation that these devices do 
not present a safety hazard. The final 
rule is otherwise the same as proposed. 

§ 229.73 Wheel sets. 

The RLEA objected to the proposal in 
paragraph (a) to set the maximum 
variation in circumference of wheels on 
the same axle at two tape sizes (one 
tape size is equal to Va inch). Their 
objection was that this new limit is too 
high and will lead to severe “hunting". 
FRA believes RLEA misunderstands the 
impact of the rule. The prior rule 
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(§ 230.226(b)) permitted a %2 inch 
variation in the diameter of the wheels. 
When translated into wheel 
circumference variation, the prior rule 
permitted a variation of 2.35 tape sizes. 
Therefore, the rule as proposed reduced 
the permissible wheel variation on 
locomotives except MU locomotives. 
FRA has adopted paragraph (a) as 
proposed. The use of tape sizes more 
accurately reflects the method currently 
used to measure wheel variation. 

The AAR. EMD, and four railroads 
commented on paragraph (b)*s 
restriction on the variation in the 
diameter of wheel sets on three axle 
trucks. The commenters were in 
agreement that shimming at the journal 
box springs to compensate for wheel 
diameter variation can resolve the 
underlying problem—unequal axle 
loading. They suggested that a larger 
variation in the permissible wheel set 
differences be allowed when shimming 
is used. FRA agrees that shimming can 
impact axle load equalization. The final 
rule provides that the maximum 
variation may not exceed inches 
when shims are used. 

With respbct to paragraph (c). EMD 
suggested that a Kile ranee of Vie inch be 
permitted on the high side for wide 
flange wheels. That is, EMB proposes 
that the maximum distance between the 
inside gauge of the flanges be 53 5 /i» 
inches. EMD testified that their 
“unipoint" wide flange wheels may not 
always meet the 53*4 inch limit because 
they are manufactured at the outer 
boundary of the permissible limit. The 
rule as proposed would not leave a 
tolerance for manufacturing error. FRA 
has not increased the maximum 
distance in the final rule because any 
increase above 53 Va inches for wide 
flange wheels could result in direct 
interference between the wheels and the 
rails. The possibility of direct 
interference must be prevented from the 
moment the wheels are first used and 
not wait until the wheels are trued for 
the first time after entering use. 

RLEA objected to the limit for the 
variation in back to back distance for 
wheels on the same axle. Section 
229.73(d) is identical to the prior rule in 
5 5 230.226(d) and 230.420(d). RLEA did 
not indicate any safety problem 
associated with continuing the previous 
limits and FRA is not aware of any 
safety problem. 

{ 229.75 Wheel and tire defects. 

Two minor changes from the NPRM 
are included in the language of the final 
rule. Paragraphs (b) and (d) have been 
revised to follow the language of the 
freight car safety standards. 


RLEA objected to the change from l*/a 
to 2 Vfe inches in the maximum 
permissible length of a flat spot on MU 
locomotives. This change occurred as a 
result of merging subparts C and D of 
Part 230. FRA does not believe that 
permitting the same flat spots on MU 
locomotives that have long been 
allowed on generally heavier diesel 
locomotives will impair safety. While it 
may affect the ride quality of the MU 
locomotive, it does not present a safety 
problem. Accordingly. FRA believes that 
MU wheels will be changed out or trued 
for operational reasons before flat spots 
begin to reach condemning limits. 

RLEA commented that any chipped or 
brokem flange should be a safety defect, 
not merely those more than 1 V 2 inches in 
length as provided in paragraph (b). 
RLEA referred to the prevalence of 
rough track and the small size of wheels 
for justifying this approach. FRA 
disagrees. The \Vg inch standard has 
been in effect or many years. FRA is not 
aware of any data that locomotive 
wheels have an increasing failure rate or 
that small chips or gauges create an 
unsafe condition. 

RLEA also objected to the proposed 
change in paragraph (d) from lVfc inches 
to 2 Vt inches in the maximum 
permissible length of a shelled-out spot 
on MU locomotives. FRA disagrees for 
the reason indicated in the discussion of 
flat spots in paragraph (a). PATH 
suggested that the size limit on a spall 
be altered to permit a spall IV 2 inches 
long. FRA has decided to delete the 
spall requirement entirely. The reason 
for deleting the requirement is the great 
disagreement about how to distinguish a 
spall from a shelled-out spot. From an 
enforcement standpoint as well as from 
a safety standpoint, FRA believes that 
they should cover a single 
requirement. 

RLEA objected to the change in 
paragraph (f) to permit a reduction in 
the flange thickness requirement from 
1 Vie to Ve inch. FRA does not agree with 
the commenter. As stated in the NPRM. 
the former wear limits were developed 
at a time when cast iron wheels were in 
widespread use. Since that time, the 
introduction of steel wheels and 
improved manufacturing techniques 
have significantly improved the strength 
and durability of wheels. Accordingly, 
the wear limits set forth in the proposed 
rule have been incorporated into 
{ 229.75(f). 

RLEA asked a new section be added 
that sets a mileage limit for locomotive 
wheels. FRA disagrees because mileage 
is not a good indicator of a defective 
wheel. Type of track, type of service, 
type of wheel, and other factors affect 
wheel life. The critical issue is the 


condition of the wheel irrespective of 
the mileage. The final rule adequately 
addresses unsafe conditions of wheels. 

Finally. AAR and several railroads 
expressed concern about paragraph (m). 
fusion welding of wheels. Paragraph (m) 
provides that fusion welding may not be 
used on wheels of locomotives except 
on yard locomotives in limited 
situations. These commenters were 
concerned that the rule would preclude 
emergency repairs of wheels by fusion 
welding after an accident, something 
which is now done. Leaving aside the 
fact that the language in the NPRM 
giving rise to the concern is essentially 
identical to the prior rule, the 
consequence of non-compliance with 
this requirement, as with any other non- 
compliance. is that the locomotive must 
be moved in accordance with § 229.9, 
movement of non-complying 
locomotives. 

§ 229.77 Current collectors . 

No change. 

§ 229.79 Third rail shoes and beams. 

No change. 

§ 229.81 Emergency pole; shoe 
insulation. 

Paragraph (a) of the rule has been 
revised by providing that the 
requirement to mark the part of the pole 
that is safe to handle is not required if 
the entire pole may be safely handled. 
This change addresses the comments by 
AAR and three railroads that modern 
poles are constructed of insulating 
material and that there is no portion of 
the pole which cannot be handled safely 
when in use. 

§ 229.83 Insulation or grounding of 
metal parts. 

No change. 

§ 229.85 Doors and co ver plates 
marked “ Danger ** 

The final rule indicates the option to 
use the phrase “Danger—High Voltage** 
or to use the word “Danger** and the 
normal voltage carried by the parts so 
protected. This change, requested by 
AAR and two railroads, has been made 
because FRA believes the alerting 
quality of the phrase “Danger—High 
Voltage’* is adequate. The term “high 
voltage** is defined in § 229.5(g). 

S 229.87 Hand-operated switches. 

No change. 

§ 229.89 Jumpers: cable connections. 

RLEA commented that the section 
should expressly include control wires 
between locomotives in a locomotive 
consist. FRA believes that all control 
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wires between locomotives are covered 
by the language as proposed, i.e., “cable 
and jumper connections/’ Further, FRA 
believes that the list of non-complying 
conditions in paragraph (b) adequately 
deals with the problems of shorts and 
grounds in cable and jumper connection. 
Hence, the Final rule remains as 
proposed. 

§ 229.91 Motors and generators. 

The Final rule reflects two revisions. 
First, the word “excessively” has been 
added to modify the restriction against a 
motor throwing solder. This change has 
been made because electrical motors 
generally throw minute amounts of 
solder in normal use. The AAR and 
several railroads requested clarification 
of this requirement. Second, the 
requirement in the previous rule 
restricting oil on motors and generators 
has been preserved in the Final rule. 
RLEA reiterated the justification 
outlined in the previous rule that oil can 
lead to Fire hazards. FRA has concluded 
that the risk of electrical fires warrants 
retention of the requirement. 

RLEA also commented that motor 
support bearings should be inspected. 
FRA believes that this is a maintenance 
item. While maintenance is related to 
safety since improper or inadequate 
maintenance can eventually lead to 
component failure, it is not the proper 
subject of detailed Federal 
requirements. FRA has ample authority 
to deal with specific unsafe instances 
involving motor support bearings. 

§ 229.93 Safety cut-off device. 

The requirement in the NPRM for a 
“safety cut-off valve” has been modiFied 
in the final rule to require a “safety cut¬ 
off device.” The word “device” is 
designed to encompass mechanical, 
electrical, or gravity systems that insure 
a positive cut-off of the fuel supply to 
the internal combustion engine and the 
steam generators. This change is made 
because many locomotives in use are 
equipped with an electric device rather 
than a valve. These have had FRA 
sanction and have performed properly, 
as was noted by AAR, EMD, and 
several railroads. 

5 229.95 Venting. 

RLEA commented that the prior 
requirement for a fuel gauge should be 
retained. RLEA’s reasoning was that a 
gauge will prevent a locomotive from 
running out of fuel enroute and that it 
will reduce spillage of valuable fuel. As 
was stated in NPRM. while “a gauge 
may be useful, the FRA does not believe 
it is necessary from a safety 
standpoint.” 


S 229.97 Grounding fuel tanks. 

No change. 

S 229.99 Safety hangers. 

No change. 

§ 229.101 Engines. 

The final rule has been modified to 
provide that wheel slip/slide protection 
shall be provided whenever required by 
§ 229.115, even if the locomotive engine 
displays the proper warning notice. So 
long as slip/slide protection is provided 
whenever required by § 229.115, a 
locomotive with an inoperative engine 
displaying the required warning notice 
may continue in use. This change has 
been made as a result of the revision to 
§ 229.115, slip/slide alarms. The issues 
concerning the underlying requirement 
for wheel slip/slide protection are 
included in the discussion of 8 229.115. 

5 229.103 Safe working pressure: factor 
of safety. 

See the discussion on § 229.113. 

§ 229.105 Steam generator number. 

See the discussion on § 229.113. 

§ 229.107 Pressure gauge. 

See the discussion on § 229.113. 

§ 229.109 Safety valves. 

See the discussion on § 229.113. 

5 229.111 Water-flow indicator. 

See the discussion on $ 229.113. 

§ 229.113 Warning notice. 

Sections 229.103 to 229.113 are all 
related to steam generators. Very few 
comments were received on these 
provisions and they are discussed as a 
unit. 

RLEA commented that the water 
bypass regulator or thermostat leading 
into the fire box should be required to 
function properly. These devices are 
part of the system that insures the steam 
generator will shutdown if there is a 
water deficiency. FRA agrees that those 
components are important, which is why 
§ 229.25(d)(1) requires that “all controls, 
alarms, and protective devices shall be 
inspected and tested” at each periodic 
inspection. FRA does not believe that 
separately listing and regulating each 
component adds to rail safety or 
expands FRA’s ability to deal with 
obvious unsafe conditions. RLEA also 
suggested relocating the steam generator 
identification number and using the 
terminology ”flash type boiler” rather 
than steam generator. FRA prefers the 
more commonly used term “steam 
generator” and does not see any safety 
benefit in requiring the relocation of the 
identification number. Finally, RLEA 


expressed concern about possible 
personal injury stemming from steam 
leaks and steam pipes. FRA believes 
that these concerns are directly and 
adequately addressed in § § 229.41 and 
229.45. 

The AAR and UP also commented on 
these sections. UP expressed concern 
that the phrase “illuminated steam 
gauge” in 8 229.107 would not permit 
illumination by an external light source. 
FRA agrees that external lighting should 
be allowed since the majority of gauges 
are currently illuminated in this manner. 
No change has been made, however, 
since FRA believes the language of the 
final rule permits external illumination. 

AAR expressed concern that 
continued use of a locomotive with an 
inoperative steam generator displaying 
a warning notice would not be permitted 
beyond the next periodic inspection. 
AAR apparently believes that a 
locomotive with an inoperative steam 
generator displaying a warning notice 
should be able to continue in use 
indefinitely. FRA disagrees. A warning 
notice is too impermanent a method. 
However, under § 229.23(b), a 
locomotive may continue in use 
indeFmitely with an inoperative steam 
generator if certain permanent safety 
precautions are taken. 

§ 229.115 Slip/slide alarms. 

The final rule has been altered in 
several ways in response to numerous 
comments. First, RLEA objected to the 
exclusion of MU locomotives from the 
slip/slide requirements of the NPRM. In 
fact, under the NPRM and the final rule 
MU locomotives are included in the 
prospective design reqirement that 
locomotives shall have a wheel slip/ 
slide device that detects wheel slip/ 
slide for each powered axle. FRA has 
not made the wheel slip/slide 
requirements applicable to older MU’s 
because they were not previously 
required to have the devices. The 
enormous cost of retrofitting them is not 
warranted in the opinion of the FRA. 
There is not any MU accident data to 
support a retrofit burden. Moreover, 
many MU locomotives have some type 
of slip/slide protection, although some 
of the devices do not produce a visual or 
audible warning in cab. However, FRA 
does agree that these devices on MU 
locomotives are appurtenances within 
the meaning of the Act. Hence, the 
requirements in paragraph (b) regarding 
the functioning of wheel slip/slide 
devices is applicable to all equipped 
locomotives in road service. 

Second. RLEA suggested that the 
required device should have both a 
visual and an audible alarm. FRA does 
not agree. The additional expense, 
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particularly the retrofitting expense, is 
not warranted in the FRA’s opinion. The 
limited accident data relating to slip/ 
slide devices indicate a possible 
problem only when the device is not 
functioning. There is no evidence that 
the lack of redundant alarm mechanisms 
has ever had any adverse safety impact. 

Third, EMD and several railroads 
expressed concern that the design 
requirements for wheel slip/slide 
devices in this section meant that the 
devices must operate under all 
conditions. These commenters stated 
that there is not any device currently 
available that will detect wheel slip/ 
slide in all circumstances. For example, 
locomotives produced by EMD will not 
give wheel slip/slide indications for an 
axle when power to that axle is shut off. 
FRA agrees that this issue should be 
clarified in the final rule. Hence, 
paragraph (c) provides the device shall 
detect wheel slip/slide for each 
powered axle when it is under power. 
This does not necessarily require a 
separate device for each axle, only that 
slipping or sliding on any power axle 
under power be detectable. 

Fourth, AAR and numerous railroad 
comments expressed great concern that 
the NPRM expanded the situations 
where the absence of wheel slip/slide 
protection would be treated as non- 
compliance with the requirements of the 
locomotive rules. Under $ 229.101 of the 
NPRM, a locomotive with an engine 
shutdown that has the effect of negating 
wheel slip/slide protection could only 
move to the nearest point or the nearest 
forward point where repairs necessary 
to restore wheel slip/slide protection 
could be made. In the preamble to the 
NPRM, the FRA indicated that this was 
what it believed the old rule 
(§ 230.201(d)) required, but noted that 
there was substantial confusion about 
the meaning of the wheel slip/slide 
provision. One implication of this 
admittedly restrictive interpretation is 
that all powered axles on locomotives in 
road service must be under power at all 
times if being under power is necessary 
to obtain wheel slip/slide protection. 

The commenters strongly stated that 
this interpretation is not how 
5 230.201(d) has been interpreted in the 
past and that there are significant 
reasons why it should not be now 
interpreted in that manner. For example, 
a locomotive in the consist would not be 
permitted to have the power cut to its 
propelling motors to achieve fuel saving 
or to prevent excessive retardation from 
dynamic brakes or excessive tractive 
effort on curves. 

Even more important to the railroad 
commenters, the requirement to drop off 
at the next repair point any locomotive 


in the consist that has had any type of 
enroute problem resulting in the absence 
of wheel slip/slide protection will have 
tremendous adverse impacts on railroad 
operations. The railroads contend that 
under the prior rules a locomotive could 
remain in the consist until the end of the 
run. To stop the train and break up the 
consist to remove a locomotive that 
does have wheel slip/slide protection 
for each powered axle because, for 
example, of ground relay problems 
would cost the railroad industry 
hundreds of millions of dollars 
according to the AAR. 

Finally, the railroad commenters 
pointed out that each day many 
locomotives are moved dead in the train 
or dead in the consist for purposes of 
power distribution. The absence of any 
accident data relating to these 
movements indicates that wheel slip/ 
slide protection is not critically related 
to rail safety at least in those instances 
where the powered axles are not under 
power. 

FRA agrees that the points raised in 
these comments have merit. After a 
more detailed evaluation of the accident 
data, the safety relatedness of the wheel 
slip/slide device, and the prior practices 
as evidenced by the testimony at the 
public hearing. FRA has modified the 
final rule to address those areas 
essential to safety. In particular, 
paragraph (b) of the rule clearly and 
explicitly provides that the wheel slip/ 
slide devices on locomotives operated in 
road service must be functioning 
properly for each powered axle under 
power at each calendar day inspection 
and at the point of dispatch. Moreover, a 
powered axle not under power must be 
capable of functioning properly if it 
were under power. Implicit in this 
requirement is that the locomotive must 
be capable of supplying power to the 
powered axles not under power and that 
tractive devices are capable of providing 
tractive effort. Absence of wheel slip/ 
slide protection enroute is not a non¬ 
complying condition, even if it results 
from an engine problem subject to the 
warning notice requirement of § 229.101. 

FRA believes that this approach 
addresses the central safety concerns. 
First, the rule requires that slip/slide 
devices be properly functioning at the 
daily inspection and the point of 
dispatch. Second, the rule requires that 
the device be actually functioning on 
powered axles under power. An axle 
under power has additional stress that 
makes the slip/slide device a critical 
safety device on locomotives in road 
service. Third, it clarifies that 
locomotives may be hauled dead in 
consist or dead in the train for purposes 


of power distribution without violating 
the wheel slip/slide requirement so long 
as the locomotive is otherwise in 
compliance with the part. 

5 229.117 Speed indicators. 

The final rule has been modified in 
several respects as a result of the 
comments received. Paragraph (c) of the 
NPRM has been deleted. It provided that 
the speed indicator shall be readable by 
a member of the crew other than the 
engineer when the cab is designed to be 
occupied by more than one person. 
Despite the belief that it is 
advantageous to have a second crew 
member be aware of the speed of the 
train. FRA agrees with the commenters 
that indicated that additional costs 
outweigh the benefits. On some 
locomotives a single speed display is 
now being utilized. However, according 
to several commenters. a dual display 
would be necessary on many locomotive 
types. The costs of modifying the cabs of 
locomotives or of installing dual 
displays is substantial, especially in 
light of the tentative safety benefits. 

RLEA, AAR, and several railroad 
commenters testified in favor of speed 
indicators or indicated that they did not 
oppose a speed indicator requirement. 
There were disagreements among the 
commenters regarding the scope of the 
requirement and on certain technical 
details. RLEA favored speed indicators 
on any locomotive used as a controlling 
locomotive at speeds in excess of 5 
miles per hour (m.p.h.). AAR and several 
railroads, on the other hand, wanted the 
requirement limited to locomotives 
regularly used in road service at speeds 
in excess of 20 m.p.h. FRA has adopted 
the language of the NPRM. The speed of 
the locomotive rather than the type of 
service is the critical factor. However, 
FRA does not believe that the marginal 
benefit of speed indicators on 
locomotives routinely operating at very 
slow speeds warrants the cost. Most 
locomotives that operate over 20 m.p.h. 
are outfitted according to FRA data, as 
was noted in the NPRM, while few of 
the locomotives that routinely operate at 
less than 20 m.p.h. are so equipped. 

Rail labor and the rail industry also 
differed on the degree of accuracy that 
should be required. RLEA suggested that 
the indicator be accurate to within 5 
percent at speeds below 60 m.p.h. and to 
within 3 m.p.h. at greater speeds. AAR, 
EMD, and several railroad commenters 
indicated that indicators should be 
accurate to within ±5 m.p.h. The only 
detailed technical analysis came from 
those commenters who suggested the 
±5 m.p.h. accuracy level. FRA has 
analyzed their comments in detail, 
especially the formula included in 
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EMD’s comments. Taking into account 
the inherent inaccuracy of the devices 
and the tolerance due to wheel diameter 
variation, FRA agrees that at higher 
speeds the 3 m.p.h. tolerance may be too 
strict. However, at lower speeds the 
impact of wheel diameter variations is 
not as great and the 3 m.p.h. tolerance is 
reasonable. Hence, the final rule 
provides the indicator shall be accurate 
within ±3 m.p.h. of actual speed at 
speeds of 10 to 30 m.p.h. and accurate 
within ±5 m.p.h. at speeds above 30 
m.p.h. FRA does not agree with RLEA 
that the marginal additional accuracy 
that can be achieved by recalibrating 
each time the wheel is turned or 
replaced warrants Federal regulation. It 
is a good time to test and calibrate the 
speed indicator, however, and is 
encouraged by FRA as a good 
maintenance practice. 

A number of comments addressed the 
impact of the speed indicator 
requirement on MU locomotives. 

PATH’S MU locomotives are not 
equipped with speed indicators and 
PATH opposed any requirement that 
they be retrofitted. NJDOT noted it 
owned about 220 older MUs, scheduled 
to be retired by 1983, that are not 
equipped with a speed indicator. While 
supporting a speed indicator 
requirement, NJDOT requested that it 
not apply to older MUs. Similarly. MTA 
has 87 older MUs which are scheduled 
to be equipped with cab signal system 
with speed indicator by December 31, 
1981. MTA requested a delay in the 
compliance date to avoid the 
unnecessary costs associated with using 
an interim speed indicating device. 
Finally, Conrail suggested that 
requirement for a speed indicator on MU 
locomotive be limited to those built after 
1965. The rationale was to avoid 
equipping cars that will be retired in the 
near future. FRA neither agrees nor 
disagrees with the merits of the 
particular situations described. FRA 
believes that speed indicator 
requirement should be a requirement of 
general applicability. Each of the four 
MU commenters sets forth a situation 
which could give rise to a waiver if full 
development of the facts indicate that it 
would be in the public interest and 
consistent with railroad safety. 

Finally, several commenters opposed 
the requirement to test the accuracy of 
the speed indicator after departure. 

They objected to it because it is an 
operating rule in their opinion and not 
properly encompassed under the Act. 

The requirement to test components on 
a locomotive is clearly within the scope 
of the Act Non-compliance with any 
test or inspection requirement under 


Part 229 is a violation even if the 
component or locomotive that should 
have been tested is in proper condition. 
The language allowing the carrier to use 
a speed test section or equivalent 
procedure is designed to provide 
flexibility to deal with the particular 
operating characteristics and 
preferences of each carrier. 

§ 229.119 Cabs, floors . and 
passageways. 

Section 229.119 received numerous 
comments. Paragraph (a) relating to cab 
seats and cab doors, is adopted as 
proposed. It was strongly supported by 
RLEA. EMD objected to the language 
becaused it does not provide detailed 
test parameters for determining 
compliance with the requirement. EMD 
expressed concern from the standpoint 
of product liability. FRA has not 
adopted detailed test procedures. FRA’s 
primary safety concern in the area of 
cab seating is maintenance, not design, 
and FRA does not believe that the 
language is unreasonable. 

Paragraph (b) is also adopted as 
proposed. RLEA opposed the 
performance standard in paragraph (b) 
for visibility through cab windows and 
suggested that defrosters, windshield 
wipers and glass without cracks be 
explicitly required. FRA disagrees, 
believing that a performance standard is 
preferable. Defrosters, for example, are 
not necessary for rail operations in 
certain parts of the country. FRA 
believes that the performance standard 
requiring an undistorted view of the 
right-of-way is sufficient to require 
railroads to properly maintain all 
devices necessary to meet that standard. 
It should be noted that the requirements 
of paragraph (b) are in addition to the 
safety glazing standards, 49 CFR Part 
223. 

Paragraph (c) is adopted as proposed. 
RLEA suggested that the phrase 
“properly treated to provide secure 
footing" should be replaced with the 
Flooring Agreement of Clean Cab 
Committee. Agreement by interested 
private parties should not be impeded 
by unnecessary Federal regulation. 
Moreover, if some locomotives do not 
meet the precise requirements of the 
Flooring Agreement, FRA does not 
believe that they should be required to 
retrofit the flooring so long as it provides 
secure footing. 

Paragraph (d) has been modified to 
provide reference points for measuring 
the cab temperature. Several 
commenters indicated that measuring 
points are necessary for effective 
enforcement. FRA agrees and the final 
rule provides that the temperature shall 
be at least 50 degrees Fahrenheit 6 


inches above the center of each seat in 
the cab. This will insure that the 
minimum temperature is met at each 
point in the cab that is designed to be 
occupied by a member of the crew. The 
final rule is more stringent than the prior 
rule which limited the measuring point 
to the center of cab, a point impacted 
less by poor weather-sealing of the cab 
and proximity to cold surfaces. FRA has 
not raised the minimum temperature as 
requested by RLEA. The 50 degree figure 
is a safety minimum and FRA agrees 
that a higher figure is perferable. 
However, most locomotives operate 
with cab temperatures well above the 
minimum in winter operations. 

The cab sealing requirement in 
paragraph (e) of the NPRM is not 
included in the final rule. AAR, every 
railroad commenter, and both 
locomotive manufacturers strongly 
objected to this proposed requirement. 
Only one commenter, RLEA. was even 
mildly favorable. RLEA questioned the 
value of the proposed requirement since 
it would only address forward facing 
openings. RLEA suggested a 
comprehensive approach to protecting 
persons in cab, including collision 
impact, roll-over protection, anti¬ 
climbing protection, and sealing the cab 
against the entry of flammable materials 
through any opening. 

FRA agrees with those commenters 
who stated that the proposed rule lacks 
sufficient specificity and technical detail 
to be a useful requirement. It was 
envisioned as a means of incorporating 
the agreements reached in the Clean 
Cab Committee to put a solid barrier 
behind number lights, marker light, and 
head lights and to seal the nose doors of 
car body type locomotives. FRA has 
concluded that any action in this area 
should await development of adequate 
technical specifications. In particular, 
FRA hopes that voluntary agreement by 
the industry in such forums as the Clean 
Cab Committee will resolve many of the 
issues of the cab environment without 
Federal regulations. 

Paragraph (e) of the final rule is 
identical to paragraph (f) of the NPRM. 
The rule uses the same language, 
"continuous barrier," that was used in 
§ 230.229(g). Several commenters 
expressed concern that chains would 
not be acceptable under the rule. Chains 
will be acceptable to the same extent as 
under prior rule. 

Paragraph (f) of the final rule is 
essentially identical to paragraph (g) of 
the NPRM. It has been altered to clarify 
that only torpedoes have to be kept in 
closed metal containers. This 
corresponds to the requirements of the 
old rule. FRA inadvertently included 
fusees with torpedoes in the NPRM’s 
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proposed requirement relating to closed 
metal containers. 

As part of its comments on § 229.119, 
RLEA proposed that the rule include a 
number of new substantive 
requirements. These items, many of 
which are beyond the scope of the 
notice of proposed rulemaking, include 
minimum cab floor space requirements, 
clean cab requirements, position of the 
engineer in the cab, detailed 
specifications for cab seats, drinking 
water requirements, layout of indicators 
and controls in the cab. uniformity of 
cab design and location, air 
conditioning, air filter requirements, and 
crashworthiness of the cab. NTSB also 
addressed the crashworthiness issue. 
FRA does not believe that any of these 
items warrant action at this time for a 
variety of reasons. Some are already 
being addressed without Federal 
regulation through voluntary action, e.g., 
Clean Cab Committee. Others are more 
properly the subject’of collective 
bargaining. Many are not significantly 
related to rail safety or have not been 
justified on a cost/benefit basis. With 
respect to the issue of crashworthiness, 
FRA believes that additional study is 
necessary to develop meaningful 
standards. A study is presently being 
made by FRA with a final report 
tentatively scheduled for completion in 
1982. 

§ 229 . 121 Locomotive cab noise. 

This section sparked numerous 
comments. AAR and several railroad 
commenters did not believe that FRA 
should adopt an occupational noise 
standard for the locomotive in-cab 
environment. Specifically, they 
questioned the justification for such a 
regulation due to an absence of accident 
data or medical evidence linking crew 
member impairment to high noise 
exposure. It was also contended that 
this occupational noise standard, 
adopted from that contained in the 
Occupational Safety and Health 
Administration (OSHA) regulations, 
was not appropriate for the railroad 
environment. The extensive litigation 
and controversy surrounding its 
enforcement were cited to support their 
claim that it should not be applied 
across-the-board to all industries. 

Finally, the commenters alleged that 
economic feasibility was an important 
determinant and questioned whether 
f RA had considered the cost effects of 
inis standard, or whether a means of 
compliance had been determined. 

Despite the concerns expressed 
above, the FRA believes that regulation 
•n this area is warranted. Medical and 
accident data cannot always be 
correlated with noise exposure. 


Frequently, noise induced hearing loss is 
not recognized for many years, and even 
then is not always associated with 
working conditions, but dismissed as 
hearing loss due to advancing age 
(presbycusis). Thus, occupational illness 
data may not reliably indicate the true 
nature of an occupational noise 
problem. 

It is now generally accepted that 
extended periods of exposure to high 
noise levels cause varying degrees of 
temporary and permanent hearing loss. 
Aside from hearing loss, exposure to 
high noise levels has also been related 
to changes in cardiovascular, endocrine, 
neurologic, and other physiologic 
functions. All of these are suggestive of 
a general stress reaction with resultant 
complaints of fatigue and irritability. 
Although the effects of these reactions 
on accident rates cannot be quantified, 
noise level distraction from normal 
surveillance of wayside signals and 
from locomotive controls can be a 
significant causal factor. 

As far as the cost effects and 
economic feasibility of this regulation, 
FRA estimates that less than 5 percent 
of the locomotives now in service 
produce interior noise levels in excess of 
the prescribed limits. A substantial 
proportion of these can be brought into 
compliance by relatively simple 
maintenance procedures, such as 
improving seals and gaskets or replacing 
missing electrical cabinet panels. Also, 
substantial noise reductions can be 
achieved in the areas of controlling air 
brake exhaust and excessive horn noise 
in the cab. Reduction of horn and air 
brake noise is the most significant factor 
in regards to crew exposure and is the 
most cost effective approach. The 
following discussion identifies some 
engineering controls that have been 
utilized in these areas. 

Major locomotive manufacturers 
presently offer, as an option, a method 
for piping the automatic brake valve 
service application and independent 
brake valve exhaust into the sub-base of 
the locomotive. This option provides an 
audible indication of brake performance 
while, at the same time, it has been 
estimated to reduce the cab occupants' 
noise dosage by 15 to 20 percent. It is 
available at an additional cost of 
approximately $100 to $150, and is 
presently specified by two railroads for 
their new units. One railroad has 
retrofitted their existing equipment as 
well. 

Excessive air horn noise in the cab is 
most easily controlled by proper 
location of the horn on the locomotive. It 
should be away from air vents and not 
located on the cab roof in close 
proximity to any crew member's seat. It 


is estimated that relocation can be 
accomplished at labor costs of less than 
one hour. 

The costs involved in lowering 
employee exposure to noise may be 
balanced by reduced compensation 
costs associated with high noise work 
environments. A recent analysis of the 
Federal Employers’ Liability Act cases 
of five railroad employees seeking 
compensation for occupational hearing 
loss showed that they suffered from 37 
to 82dB hearing loss and received 
awards of a mean value of $32,000. 

One commenter stated that the cab 
noise standard was unnecessary 
because newer locomotives are quieter 
than the older ones, and that the cab 
noise situation will improve even more 
due to the EPA wayside noise 
standards. 

FRA does not disagree with the 
contention that locomotives are now, 
generally speaking, quieter than those 
built in the past. However, these older 
units may remain in service for many 
years. As far as the effect of the EPA 
standards on interior noise levels, based 
on test data from major locomotive 
manufacturers, it appears that the noise 
reduction techniques incorporated in the 
post-1980 units to meet exterior passby 
noise standards will have little or no 
effect on the interior cab noise 
environment. 

One commenter recommended that 
the interior cab noise standard only 
apply to new locomotives. It was 
questioned whether it would be prudent 
to retrofit locomotives that were very 
close to being retired. 

FRA does not agree that a blanket 
exemption to this regulation is 
appropriate for existing locomotives. As 
previously mentioned, these units may 
remain in service for many years and. if 
required, can often be brought into 
compliance by the implementation of the 
maintenance procedures or the 
identified methods to reduce horn and 
brake noise in the cab. 

The cab noise requirement becomes 
effective on September 1 , 1980, and the 
compliance time between issuance and 
the effective date provides ample time 
for any retrofitting that may be required. 
Of course, an application for waiver of 
this standard may be appropriate for 
those special cases where it can be 
demonstrated that retrofit is not cost/ 
effective and that an alternate hearing 
conservation program is to be 
implemented. 

Three commenters alleged that this 
regulation should only apply to MU cars 
built after January 1,1981, and should 
not apply to emergency application of 
air brakes on multiple unit equipment. 
They claimed that although their older 
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cars exceed the 115dB(A) limit on 
emergency application of brakes, they 
have operated without crew complaints 
concerning cab noise for over 15 years. 

FRA does not agree with this 
suggestion. The absence of complaints 
does not always correlate with 
conditions of non-excessive noise. 
Tolerance to noise is subjective with 
some people more sensitive than others. 
In addition, after years of excessive 
exposure, the onset of hearing loss may 
further minimize annoyance effects. 

In addition to the technologies 
discussed above to reduce air brake 
valve noise, the efforts of a major air 
brake manufacturer concerning the PS- 
68-C air brake valve installed on 
multiple unit cars should be noted. This 
alternative, which was chosen among 
others because of ease of installation 
and maintenance, resulted in a 
substantial reduction in the noise level 
in comparison with the noise produced 
by the unmodified valve. 

Three commenters objected to the fact 
that the proposed noise limits differed 
from the OSHA standard by the 
omission of the provision that “exposure 
to impulsive or impact noise should not 
exceed 140dB peak sound pressure 
level”. They contended that this 
provision should have been inserted in 
lieu of the provision in the proposal 
stating that no exposure shall exceed 
115dB(A). 

FRA did not incorporate the 140dB 
impact/impulse noise limit because this 
type of noise is not normally present in 
the locomotive cab. Impact or impulse 
noise is characterized by very brief (less 
than one second) excursions of sound 
pressure and is normally associated 
with industrial processes in which two 
objects collide or which use explosive 
means of production. Ear tolerance is 
directly related to its characteristic rise 
time, peak sound level, and peak 
duration. Continuous noise, on the other 
hand, is typically associated with the 
115dB(A) limit which is derived from the 
90dB(A)-5dB doubling rate criterion. To 
minimize confusion in this area, the final 
rule distinguishes continuous or 
intermittent noise from impulse/impact 
noise by defining continuous noise as to 
its rise time to peak intensity and 
duration at that level. 

The concern about the 115dB(A) 
limitation may be somewhat alleviated 
by the accuracy limitations of the noise 
measuring instrumentation. For 
compliance purposes, readings with the 
Type 2 sound level meter and the 
personal noise dosimeter are considered 
to have an accuracy of ±2dB. FRA will 
use this measurement tolerance in our 
enforcement activities. 


One commenter, RLEA, took 
exception to the proposed 90dB(A) 8- 
hour limit and suggested that 85dB(A) 
was more appropriate as the time- 
weighted average. Various research 
studies were quoted to support their 
contention that a lower standard was 
required to minimize noise level 
distraction from normal surveillance of 
wayside signals and locomotive 
controls, to ensure that communication 
between crew members is unimpaired, 
and to minimize the risk of hearing 
impairment. For example, the Swedish 
goal of no more than 78dB(A) inside the 
cab of their locomotives was mentioned 
by this commenter to support his 
contention. 

In selecting the proposed noise 
exposure limits. FRA has attempted to 
strike a balance between that which is 
most desirable and that which is 
feasible. While the Swedish goal is 
commendable, it should also be realized 
that their operations rely more on the 
usage of generally quieter electric 
locomotives than rail operations in the 
United States. With regard to the risk of 
hearing loss. FRA recognizes that 
comparatively more crew members will 
be at lower risk at 85dB(A] than at 
90dB(A). However, we also recognize 
the technical feasibility problems and 
the economic impact associated with an 
85dB(A) requirement. Significant 
reduction in interior noise levels has 
been achieved in recent years by 
locomotive manufacturers by additional 
insulation installed in the cab roof and 
electrical cabinets, piping the brake 
valve exhaust outside the cab, and by 
horn location considerations. Further 
reductions may not be prudent due to 
significant increases in costs without a 
commensurate reduction in crew 
exposure. 

In summary. FRA has determined that 
the 90dB(A)-8 hour noise exposure limit 
will provide adequate protection for the 
hearing, communication, and comfort of 
locomotive crews under presently 
accepted standards. More restrictive 
criteria will be considered if future 
research indicates that noise-induced 
fatigue at these levels adversely affects 
the safety of train operations. 

Three commenters asserted that FRA 
should not have included the noise 
exposure of employees at 85dB(A) for 16 
hours because under the Hours of 
Service Act, the maximum work day 
shift is only 12 hours. They 
recommended that the exposure limit 
only be extended to cover a 12-hour 
exposure of 87dB(A). Two other 
commenters believed that the exposure 
limit should, like the OSHA standard, 
cover only 8 hours. 


FRA's intention in the proposal was to 
limit employee exposure to 90dB(A) as 
an eight-hour time-weighted average, 
with a 5dB doubling rate (the amount by 
which the exposure intensity may be 
increased when exposure time is 
decreased). As specified in the NPRM, 
this standard is generally accepted and 
is the General Industry Standard 
adopted by the Occupational Safety and 
Health Administration. (Although 
OSHA's present standard limits 
employee exposure to noise to 90dB(A) 
as an eight-hour time-weighted average 
with a 5dB doubling rate, a subsequent 
NPRM proposed to extend these limits 
to 85dB(A) for 16 hours. (42 FR 37773. 
October 24.1974)) 

FRA has re-examined its approach in 
this area and now believes that neither 
the 8 or 16 hour limit is appropriate for 
the railroad operating environment. 
Rather, the 12-Hours of Service 
limitation should govern the extension 
of the 5dB doubling rate. Accordingly, 
the final rule has been modified by 
deleting the entry in the table limiting 
exposure at 16 hours to 85dB(A) and 
thus effectively specifies that only 
exposures above 87dB(A) be included 
when calculating an employee's noise 
dose. 

A major locomotive manufacturer 
recommended that FRA specify test 
parameters and conditions for sound 
measurement to permit an objective 
assessment of compliance. A related 
comment in this area was the suggestion 
by one railroad that FRA relate 
measured noise levels to assigned duty 
cycles for comparison with the specified 
exposure limits. 

FRA appreciates these commenters’ 
concerns. A requirement has been 
added in the final rule on microphone 
location and orientation to minimize test 
result variability due to measurement 
procedures. At the same time, to best 
approximate the crew member’s 
exposure due to operational variability, 
the final rule requires that all 
measurements for determination of 
compliance be performed under typical 
operating conditions of the locomotive 
under test. 

FRA is aware that the crew's 
exposure dose is strongly influenced by 
operational characteristics such as duty 
cycles and the frequency of grade- 
crossings. It is for this reason that FRA, 
in cooperation with the AAR, has 
sponsored efforts by the National 
Bureau of Standards to develop a 
simplified stationary test procedure that 
will correlate crew exposure and noise 
level data for these effects. The 
stationary test procedure, if valid, would 
yield a value that could be correlated to 
the specified time-weighted average 
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limits. In addition, remedial action 
would be facilitated by the identification 
of high noise sources in the locomotive 
under test. If such a valid test procedure 
can be developed. FRA will incorporate 
it as an appendix to these regulations as 
a suggested method of compliance. 

Finally, it was suggested by one 
commenter that language be added 
stating that a locomotive, at the time of 
its manufacture, be certified as 
complying with this section. Unlike the 
EPA standards and FRA Compliance 
Regulations (49 CFR 210), this section 
does not limit noise emissions. Rather, 
the limits relate to the noise level 
exposure of the locomotive occupants. 
Noise level exposure, in turn, is 
operational dependent and thus, 
influenced by duty cycles, and the 
particular characteristic of train 
operation. It is questionable whether, at 
this time, a manufacturer could certify, 
with acceptable accuracy, compliance 
with the prescribed noise exposure 
limits. 

§ 229.123 Pilots, snowplows, end 

plates. 

The final rule is the same as proposed 
except that the effective date is 
postponed until January 1,1981. The 
effective date is delayed in order to 
provide time to equip locomotives that 
do not now have either a pilot, a 
snowplow, or an end plate. 

RLEA requested that the rule include 
design standards for these components. 
FRA does not agree that this is 
necessary since locomotive suppliers 
and railroads are capable of designing 
and installing these items. There is no 
indication that presently equipped 
locomotives, which constitute the vast 
majority of the current fleet, have 
inadequate or structually unsound end 
plates, snowplows, or pilots. 

Several other commenters who 
operate MU locomotives indicated that 
MUs are not equipped. They suggested 
that MU locomotives be excluded from 
the requirement. FRA disagrees because 
it believes a device to deflect objects on 
the track is an important safety device. 
The need for such a device is greater 
now than in the past because of sharply 
increased incidents of vandalism. 

§ 229.125 Headlights. 

The final rule has modified the 
proposed rule in two respects. It was 
noted by one commenter that there is no 
need for the second locomotive in a 
locomotive consist to have an operative 
headlight. An inoperative headlight on a 
locomotive that is not the lead 
locomotive is unrelated to safety and 
should not be a non-complying 
condition. FRA agrees with this analysis 


and has drafted the final rule to require 
only the lead locomotive to meet the 
headlight requirement. 

A number of commenters noted that 
rule did not require alignment and focus 
of the headlight. FRA agrees and has 
included language from the prior rule 
that the light be arranged to illuminate a 
person ahead and in front of the 
locomotive at a given distance. 

RLEA stated that the rule ought to 
require that new locomotives be built 
with sealed beam dual headlights on 
both ends. FRA does not believe that 
this detailed design requirement is 
necessary for safety, although FRA 
notes that most locomotives are 
currently so built. Safety is met so long 
as the locomotive has a headlight that 
meets the candela requirements of the 
rule. 

Several railroad commenters 
disagreed with the required candela 
ratings included in the proposal. They 
did not, however, challenge the 
statement in the preamble to the NPRM 
that the candela levels selected 
correspond to the intensity level 
implicitly required under the prior rule. 
What these commenters apparently 
were saying is that the FRA could take 
exception under the prior rules to 
certain locomotives in their fleets, but 
FRA had not done so. FRA is not 
inclined to reduce the candela limits of 
the proposal since they reasonably 
reflect the prior rule. Nor should the use 
of a modem standard for light intensity 
be viewed as reflecting a change in 
FRA’s enforcement approach. The 
waiver process can be utilized if a 
compliance problem arises for certain 
categories of locomotives. 

§ 229.127 Coblights. 

The final rule reflects two changes to 
the proposed rule. First, the comma 
between the words “cab passageways” 
is deleted. This was a typographical 
error in the NPRM and this language in 
the final rule now identically tracks the 
language of § 230.233(b). Second, the 
word “excessively” has been added to 
the requirement in paragraph (c) of the 
NPRM that batteries may not gas and 
the entire paragraph is moved to 
§ 229.43(b) of the final rule. Both 
changes were made as a result of 
comments from the AAR and several 
railroads. RLEA requested that the final 
rule include a new requirement that cab 
lights have an on/off switch accessible 
to the crew. FRA does believe that 
safety warrants adding this requirement. 
The final rule provides that the lights 
illuminating the control instruments 
shall shine only on those parts requiring 
illumination and shall not interfere with 
the crew’s vision of the track and 


signals. The rule also provides that the 
light for reading timetables and train 
order shall have an on/off switch. 

§ 229.129 Audible warning device. 

The final rule reflects several changes 
from the NPRM. A number of 
commenters suggested that FRA delete 
the proposed language and retain the 
present standard. These commenters 
contended that there was a lack of data 
to support the proposed change and that 
present devices are loud enough. One 
commenter suggested that FRA study 
the current audible warning system in 
light of the strobe light NPRM. 

FRA has sponsored extensive 
research to determine the most effective 
means of alerting motorists and 
pedestrians of approaching trains. The 
reports of the research focusing on 
audible warning devices indicate that 
primary reliance on these devices to 
warn motorists is not justified, and that 
to be loud enough to warn in all 
ordinary circumstances, the sound level 
would have to be increased greatly. The 
increased sound level would produce 
intolerable community and interior cab 
noise. 

At the same time, FRA recognizes that 
there are circumstances where the use 
of the audible warning system plays an 
integral role in minimizing hazards due 
to approaching trains. It is for this 
reason that FRA has prescribed an 
objective measure of their performance 
by the specification of minimum decibel 
levels. The performance of an audible 
warning device may vary for a number 
of causes including not only its 
construction and its location, but also its 
general maintenance, problems 
involving the filtration of the air supply, 
and deterioration of the diaphragm. The 
present standard does not afford a 
convenient method for verifying that the 
audible warning device is “safe and 
suitable for service,” other than the 
extremely subjective belief that it may 
not sound right. The most accurate 
method of determining the effectiveness 
is to rate its decibel output which can be 
readily verified with sound 
measurement equipment. 

A major locomotive manufacturer 
claimed that their present three chime 
horn would not meet the proposed 
decibel levels. In particular, they were 
concerned that they could not meet the 
proposed 96dB(A) requirement at 100 
feet from the rear of the locomotive and 
recommended that FRA specify 92dB(A) 
at this position. 

FRA’s intention in setting minimum 
decibel levels for audible warning 
devices was to prescribe a method for 
determining if these devices were being 
maintained and working properly. It was 
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not our intention to consign the well- 
maintained. standard three chime horn, 
to be out of compliance. FRA has further 
examined the measurement data relied 
upon when selecting the proposed 
levels, and a strong dependency on test 
measurement criteria such as weather 
conditions, topographical 
considerations, instrument tolerances, 
and reflecting objects has been 
revealed. In addition, measurements 
taken from the rear of the locomotive 
are heavily influenced by shadow 
effects of the hood structure, and line-of- 
sight limitations. 

Accordingly, the final regulation has 
been revised to account for these effects 
by allowing a 4dB measurement 
tolerance. (Included in this tolerance is 
the generally accepted 2dB instrument 
tolerance.) It should also be recognized 
that a listener perceives a change of this 
magnitude as a relatively small 
difference in loudness. 

A number of commenters claimed that 
the requirement that one chime of the 
audible warning device face in the 
direction of travel was redundant and 
should be deleted. Another commenter 
suggested that FRA require at least two 
chimes face in the forward direction. 

FRA has re-examined its approach 
regarding the additional requirement on 
the chime direction of the warning 
device. The commenters' concerns 
regarding this issue have merit. FRA has 
specified a minimum decibel standard 
for the audible warning device to ensure 
that it is functioning properly. In 
addition, to account for reverse 
movement, we have required that this 
decibel level must be satisfied in the 
direction of travel of the locomotive. To 
impose a further requirement on chime 
direction is redundant and not integral 
to our stated goal. FRA has also 
concluded that it is not prudent to 
mandate a particular horn location or 
orientation for all locomotives. 
Accordingly, the chime direction 
requirement has been deleted in the 
final rule. 

One commenter suggested that this 
section be revised to ensure that the 
occupants of the cab are protected from 
the noise of the audible warning device. 
In particular, it was suggested that FRA 
require that the device be located on the 
center line of the roof of the locomotive 
as far forward as possible and that a 
means be devised to deflect the sound 
away from the cab. The commenter's 
concerns over interior cab noise levels 
are addressed in § 229.121 by the 
specific occupational noise limits for 
cab noise exposure contained in that 
section. 

A few commenters were concerned 
that FRA did not prescribe a 


measurement methodology to account 
for topography, speed, and other factors. 
The commenters* concern over the lack 
of a measurement methodolgy is 
partially addressed by the incorporation 
in the final rule of the measurement 
tolerance which will account for the 
cited variables. We believe this 
approach is preferable to imposing 
restrictive test criteria. However, to 
further minimize test variability, the 
requirements on sound level type and 
meter response characteristic have been 
expanded by a specification on 
microphone position when performing 
measurements. 

Three commenters were concerned 
that their audible warning devices on 
MU cars would not meet the decibel or 
direction of at least one chime 
requirement. They suggested that these 
cars should be exempt from this section, 
or alternatively, that the effective date 
be adjusted to allow for waiver 
applications. They based this contention 
on the fact that their operations were 
unique due to grade crossing protection, 
speed restrictions, and travel through 
noise-sensitive areas. 

FRA agrees that due to the diversity 
of the railroad industry, differing 
individual circumstances may justify 
waiver of the provisions of this rule. 
However, FRA does not believe, based 
on the information supplied, that there is 
a reasonable basis to generally exempt 
these operations from the rule itself. 
Rather, a petition for waiver of this 
provision is a more appropriate method 
by which to address the special 
problems of an individual carrier or 
particular operation. The effective date 
of the section has been delayed for a 
period of several months. This time 
period will allow for both a 
familiarization period as well as an 
opportunity to seek a waiver from the 
requirements if appropriate. 

% 229,131 Sanders. 

No comments were received and no 
change has been made. 

§ 220.141 Body structure, MU 
locomotives. 

No comments. No change. 

Civil Penalty Policy 

RLEA was the only commenter that 
addressed the issue of civil penalties. 
RLEA stated that the minimum penalty 
for any violation should be higher than 
$250. FRA’s discretion regarding the 
amount of civil penalties assessed is 
circumscribed by the provisions of the 
Locomotive Inspection Act, as amended. 
Section 9 of that Act (45 U.S.C. 34) 
provides that penalties for violations of 
rules, regulations or orders made under 


it shall be not less than $250 and not 
more than $2,500. 

Appendix B to the final rule contains 
a revised penalty schedule that equates 
the amount of penalties to be assessed 
with the nature and degree of violations. 

The purpose of Federal regulation of 
locomotives is to promote the safety of 
employees and the public. The 
achievement of that purpose is directly 
dependent upon compliance with the 
regulations. Therefore, the penalty 
levels for non-compliance should be 
structured in a manner that will 
effectively promote future compliance 
with the regulations. FRA believes that 
the revised penalty schedule will help to 
achieve that objective by refining the 
correlation between the degree of 
hazard presented by a violative 
condition and the amount of penalty 
assessed. 

Appendix B of the Final rule 
prescribes substantial penalties for 
violations of the rule. Where the degree 
of non-compliance could be objectively 
quantified, corresponding distinctions 
have been established in the penalty 
levels. In general, the highest penalities 
have been reserved for conditions that 
involve the greatest threat to the safety 
of employees and the public. 

Appendix B provides for higher 
penalties where the circumstances 
indicate violations to be intentional. An 
intentional violation is the knowing and 
willful failure of a carrier to comply with 
the provisions of this final rule. The 
knowledge required for an intentional 
violation is knowledge of the facts 
constituting the violation. Knowledge of 
the regulations by a carrier is presumed 
by law. There are two instances that 
constitute prima facie evidence that a 
violation was knowing and willful; first, 
where there is evidence that a violation 
has been committed or has been 
allowed to continue by a carrier after an 
FRA inspector has provided the carrier 
with notification of deviation from the 
requirements of this rule; and second, 
where a carrier has made any repair to 
the locomotive component or 
appurtenance but has not brought that 
component or appurtenance into full 
compliance with this rule. 

Under the penalty schedule, the 
locomotive (as opposed to individual 
deviations from this rule of individual 
components and appurtenance) remains 
the essential unit of violation. However, 
failure to perform, with respect to a 
particular locomotive, any of the 
inspections and tests required under 
Subpart B of this rule will be treated as 
a violation separate from, and in 
addition to, any other violative 
conditions detected on that locomotive. 
Penalties associated with individual 
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violations of this rule will be combined 
up to a total of $2500 if two or more 
violations are discovered with respect to 
a single locomotive because of the 
resulting increased safety risk. 

The Act and this rule apply to every 
locomotive used on a carrier’s line. 
Enforcement practices that are now 
followed with respect to the current rule 
will continue to be observed. For 
example, in the past FRA has construed 
• use” of a locomotive, within the 
meaning of the Act, to include the 
movement of a locomotive from a repair 
track or engine house to a ready track. 
That term has also been interpreted by 
the FRA to encompass train and yard 
service performed by locomotives. 

FRA will closely monitor movements 
under the authority of § 229.9 to ensure 
that this section, which establishes a 
systemized procedure for the movement 
of non-complying locomotives, is not 
abused to the detriment of employee 
and public safety. A carrier will be 
subject to a civil penalty whenever a 
non-complying locomotive is used on its 
line unless the provisions of § 229.9 are 
met with respect to the movement. 

Appendix B to this part supersedes 
Appendix A to 49 C.F.R. Part 209 to the 
extent the latter addresses violations of 
the Act. Appropriate revisions will be 
made to Part 209 following issuance of 
specific penalty schedules with respect 
to the balance of the rules presently 
subject to the regulatory revision 
project. 

Economic Impact 

FRA has determined that this 
document does not contain a significant 
regulation. Therefore, a Regulatory 
Analysis under Executive Order 12044 is 
not required (E.0.12044, 43 FR 12661. 
March 24.1978). 

However, FRA did prepare an 
evaluation of the costs and benefits of 
the proposed regulation. FRA has 
revised that evaluation in light of the 
comments received and the changes 
made in the final rule, in accordance 
with DOT policies for evaluation of 
regulatory impacts (Regulatory Policies 
and Procedures. 44 FR 11034, February 
26. 1979). A copy of the evaluation for 
the final rule has been placed in the 
public docket for this proceeding. 

Environmental Impact 

On March 16.1979, the FRA published 
(44 FR 160662) revised procedures for 
insuring full consideration of the 
environmental impacts of FRA actions 
as required by the National 
Environmental Policy Act (“NEPA”. 42 
U.S.C. 4321 et seq.), the Department of 
Transportation Act (“DOT Act”. 49 
U.S.C. 1651 et seq.), other environmental 


statutes, executive orders, and DOT 
Order 5610.113. 

These FRA procedures require that an 
“environmental assessment” be 
performed prior to all major FRA 
actions. The procedures contain a 
provision that enumerates seven criteria 
which, if met, demonstrate that a 
particular action is not a "major” action 
for environmental purposes. These 
criteria involve diverse factors, 
including environmental 
controversiality; the availability of 
adequate relocation housing; the 
possible inconsistency of the action with 
Federal. State, or local law; the possible 
adverse impact on natural, cultural, 
recreational, or scenic environments; the 
use of properties covered by Section 4(f) 
of the DOT Act; and the possible 
increase in traffic congestion. 

This action meets the seven criteria 
that establish an action as a non-major 
action. Accordingly, the FRA has 
determined that the amendment of Part 
230 and the adoption of Part 229, 
Railroad Locomotive Safety Standards, 
do not constitute a major action 
requiring an environmental assessment. 

Small Business Impact 

FRA has evaluated this document and 
determined that it does not have any 
significant or special impact on small 
business. 

The Final Rule 

In consideration of the foregoing, 49 
CFR is amended by— 

1. Revising Part 230 (49 CFR Part 230) 
to read as follows: 

PART 230—LOCOMOTIVE 
INSPECTION 

§ 230.0 Steam powered locomotives. 

(a) No railroad may use a steam 
powered locomotive on its line unless 
that locomotive meets the requirements 
of 49 CFR Part 230, Subpart A (§§ 230.1- 
230.55) and Subpart B (§§ 230.101- 
230.162) as in effect on October 1,1978. 

(b) Any interested person may consult 
the October 1.1978 revision of 49 CFR 
Parts 200-999 or obtain a copy of these 
regulations by contacting the Federal 
Railroad Administration. Office of 
Standards and Procedures, 400 7th St.. 
S.W., Washington. D.C. 20590. 

Subpart A—Boilers and 
Appurtenances 

(Limited Applicability) 

Subpart B—Steam Locomotives and 
Tenders 

(Limited Applicability) 


Authority: Secs. 1. 2, 5. 9. 36 Stat. 913. 914 
(45 U.S.C. 22. 23. 28. 34); sec. 8 (e) and (f). 80 
Stat. 939. 940 (49 U.S.C. 1655 (e) and (f))- 

2. Adopting a new Part 229 (49 CFR 
Part 229) to read as follows: 

PART 229—RAILROAD LOCOMOTIVE 
SAFETY STANDARDS 

Subpart A— General 

§ 229.1 Scope. 

§ 229.3 Applicability. 

§ 229.5 Definitions. 

§ 229.7 Prohibited acts. 

§ 229.9 Movement of non-complying 
locomotives. 

§ 229.11 Locomotive identification. 

§ 229.13 Control of locomotives. 

§ 229.14 Non-MU control cab locomotives. 
§ 229.15 Final report. 

§ 229.17 Accident reports. 

§ 229.19 Prior waivers. 

Subpart B—Inspections and Tests 

$ 229.21 Daily inspection. 

§ 229.23 Periodic inspection: General. 

$ 229.25 Tests: Every periodic inspection. 

§ 229.27 Annual tests. 

§ 229.29 Biennial tests. 

§ 229.31 Main reservoir tests. 

§ 229.33 Out-of-use credit. 

Subpart C—Safety Requirements 

General Requirements 

§ 229.41 Protection against personal injury. 
§ 229.43 Exhaust and battery gases. 

§ 229.45 General condition. 

Brake System 

§ 229.46 Brakes: General. 

§ 229.47 Emergency brake valve. 

§ 229.49 Main reservoir system. 

§ 229.51 Aluminum main reservoirs. 

§ 229.53 Brake gauges. 

§ 229.55 Piston travel. 

§ 229.57 Foundation brake gear. 

§ 229.59 Leakage. 

Draft System 
§ 229.61 Draft system. 

Suspension System 

§ 229.63 Lateral motion. 

§ 229.64 Plain bearings. 

§ 229.65 Spring rigging. 

§ 229.67 Trucks. 

§ 229.69 Side bearings. 

§ 229.71 Clearance above top of rail. 

§ 229.73 Wheel sets. 

§ 229.75 Wheel and tire defects. 

Electrical System 

§ 229.77 Current collectors. 

§ 229.79 Third rail shoes. 

§ 229.81 Emergency pole: shoe insulation. 

§ 229.83 Insulation or grounding of metal 
parts. 

§ 229.85 Doors and cover plates marked 
"Danger”. 

§ 229.87 Hand-operated switches. 

§ 229.89 Jumpers: cable connections. 

§ 229.91 Motors and generators. 

Internal Combustion Equipment 

§ 229.93 Safety cut-off device. 

§ 229.95 Venting. 
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§ 229.97 Grounding fuel tanks. 

§ 229.99 Safety hangers. 

$ 229.101 Engines. 

Steam Generators 

§ 229.103 Safe working pressure; factor of 
safety. 

$ 229.105 Steam generator number. 

5 229.107 Pressure gauge. 

$ 229.109 Safety valves. 

$ 229.111 Water-flow indicator. 

$ 229.113 Warning notice. 

Cabs and Cab Equipment 

$ 229.115 Slip/slide alarms. 

§ 229.117 Speed indicators. 

§ 229.119 Cabs, floors, and passageways. 

§ 229.121 Locomotive cab noise. 

§ 229.123 Pilots, snowplows, end plates. 

§ 229.125 Headlights. 

§ 229.127 Cab lights. 

§ 229.129 Audible warning device. 

§ 229.131 Sanders. 

Subpart D—Design Requirements 

§ 229.141 Body structure, MU locomotives. 
Appendix A—Form FRA 6180.49A. 

Appendix B—Schedule of Civil Penalties. 
Appendix C—FRA Locomotive Standards 
Defect Code. 

Authority: Secs. 1. 2, 5. 9, 36 Stat. 913. 914 
(45 U.S.C. 22. 23. 28. 34); sec. 6(e) and (fj. 80 
Stat. 939. 940 (49 U.S.C. 1655(e) and (f)). 

Subpart A—Genera! 

§229.1 Scope. 

This part prescribes minimum Federal 
safety standards for all locomotives 
except those propelled by steam power. 

§ 229.3 Applicability. 

This part applies to all common 
carriers by railroad as defined in the 
Locomotive Inspection Act (45 U.S.C. 
§ 22 ). 

§229.5 Definitions. 

As used in this part— 

(a) “Break” means a fracture resulting 
in complete separation into parts. 

(b) “Cab” means that portion of the 
superstructure designed to be occupied 
by the crew operating the locomotive. 

(c) "Carrier” means a common carrier 
by railroad subject to the Locomotive 
Inspection Act (45 U.S.C. § 22). 

(d) “Control cab locomotive” means a 
locomotive without propelling motors 
but with one or more control stands. 

(e) "Crack" means a fracture without 
complete separation into parts, except 
that castings with shrinkage cracks or 
hot tears that do not significantly 
diminish the strength of the member are 
not considered to be cracked. 

(f) “Dead locomotive” means— 

(1) A locomotive other than a control 
cab locomotive that does not have any 
traction device supplying tractive 
power; or 

(2) A control cab locomotive that has 
a locked and unoccupied cab. 


(g) “High voltage” means an electrical 
potential of more than 150 volts. 

(h) “Lite locomotive” means a 
locomotive or a consist of locomotives 
not attached to any piece of equipment 
or attached only to a caboose. 

(i) “Locomotive” means a piece of on- 
track equipment other than hi-rail, 
specialized maintenance, or other 
similar equipment— 

(1) With one or more propelling 
motors designed for moving other 
equipment; 

(2) With one or more propelling 
motors designed to carry freight or 
passenger traffic or both; or 

(3) Without propelling motors but with 
one or more control stands. 

(j) “MU locomotive” means a multiple 
operated electric locomotive described 
in paragraph (i)(2) or (3) of this section. 

(k) “Powered axle” is an axle 
equipped with a traction device. 

(l) “Serious injury” means an injury 
that results in the amputation of any 
appendage, the loss of sight in an eye, 
the fracture of a bone, or the 
confinement in a hospital for a period of 
more than 24 consecutive hours. 

§ 229.7 Prohibited acts. 

(a) The Locomotive Inspection Act (45 
U.S.C. §§22-34) makes it unlawful for 
any carrier to use or permit to be used 
on its line any locomotive unless the 
entire locomotive and its 
appurtenances— 

(1) Are in proper condition and safe to 
operate in the service to which they are 
put, without unnecessary peril to life or 
limb; and 

(2) Have been inspected and tested as 
required by this part. 

(b) A carrier is subject to a penalty, as 
provided in Appendix B, if it fails to 
comply with any provision of this part 
or of the Locomotive Inspection Act 

§ 229.9 Movement of non-complying 
locomotives. 

(a) Except as provided in paragraphs 
(b) and (c). a locomotive with one or 
more conditions not in compliance with 
this part may be moved only as a lite 
locomotive or a dead locomotive after 
the carrier has complied with the 
following: 

(1) A qualified person shall 
determine— 

(1) That it is safe to move the 
locomotive; and 

(ii) The maximum speed and other 
restrictions necessary for safely 
conducting the movement; 

(2) (i) The engineer in charge of the 
movement of the locomotive shall be 
notified in writing and inform all other 
crew members in the cab of the 
presence of the non-complying 


locomotive and the maximum speed and 
other restrictions determined under 
paragraph (a)(l)(ii) of this section. 

(ii) A copy of the tag described in 
paragraph (a)(3) of this section may be 
used to provide the notification required 
by paragraph (a)(2)(i) of this section. 

(3) A tag bearing the words “non¬ 
complying locomotive” and containing 
the following information, shall be 
securely attached to the control stand 
on each MU or control cab locomotive 
and to the isolation switch or near the 
engine start switch on every other type 
of locomotive— 

(i) The locomotive number; 

(ii) The name of the inspecting carrier. 

(iii) The inspection location and date; 

(iv) The nature of each defect; 

(v) Movement restrictions, if any; 

(vi) The destination; and 

(vii) The signature of the person 
making the determinations required by 
this paragraph. 

(b) A locomotive that develops a non¬ 
complying condition enroute may 
continue to utilize its propelling motors, 
if the requirements of paragraph (a) are 
otherwise fully met, until the earlier of— 

(1) The next calendar day inspection, 
or 

(2) The nearest forward point where 
the repairs necessary to bring it into 
compliance can be made. 

(c) A non-complying locomotive may 
be moved lite or dead within a yard, at 
speeds not in excess of 10 miles per 
hour, without meeting the requirements 
of paragraph (a) of this section if the 
movement is solely for the purpose of 
repair. The carrier is responsible to 
insure that the movement may be safely 
made. 

(d) A dead locomotive may not 
continue in use following a calendar day 
inspection as a controlling locomotive or 
at the head of a train or locomotive 
consist. 

(e) A locomotive does not cease to be 
a locomotive because its propelling 
motor or motors are inoperative or 
because its control jumper cables are 
not connected. 

(f) Nothing in this section authorizes 
the movement of a locomotive subject to 
a Special Notice for Repair unless the 
movement is made in accordance with 
the restrictions contained in the Special 
Notice. 

§ 229.11 Locomotive identification. 

(a) The letter “F" shall be legibly 
shown on each side of every locomotive 
near the end which for identification 
purposes will be known as the front end. 

(b) The locomotive number shall be 
displayed in clearly legible numbers on 
each side of each locomotive. 
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II §229 13 Control of locomotives. 

I Except when a locomotive is moved in 
|| accordance with § 229.9, whenever two 
| or more locomotives are coupled in 
| remote or multiple control, the 
I propulsion system, the sanders, and the 
I power brake system of each locomotive 
| shall respond to control from the cab of 
| the controlling locomotive. If a dynamic 
I brake or regenerative brake system is in 
I use, that portion of the system in use 
j shall respond to control from the cab of 
I the controlling locomotive. 

j I § 229.14 Non-MU control cab locomotives. 

I On each non-MU control cab 
I locomotive, only those components 
I added to the passenger car that enable it 
I to serve as a lead locomotive, control 
I the locomotive actually providing 

! tractive power, and otherwise control 

I the movement of the train, are subject to 
I this part. 

I §229.15 Final report. 

I (a) When a locomotive is permanently 
I retired from use, the Form FRA F 6180- 
I 49A on the locomotive at that time shall 
I be removed and filed within 30 days 
I with the Federal Railroad 
| Administration, RRS-25. Washington, 

D C. 20590. Each form filed shall contain 
I the following: 

(1) The words 'locomotive will not 
again be used by this company." 

(2) The date and place the locomotive 
I is retired from use; and 

i (3) A statement of the disposition of 
the locomotive. 

(b) When a locomotive steam 
generator is permanently retired from 
use the Form FRA F 6180-49A on the 
locomotive shall contain the following: 

(1) The words "steam generator will 
I not again be used by this company." 

I (2) The date and place the steam 
generator is retired from use; and 
| (3) A statement of the disposition of 

’ the steam generator. 

§ 229.17 Accident reports. 

(a) In the case of an accident due to a 
failure from any cause of a locomotive 
or any part or appurtenance of a 
locomotive, or a person coming in 
contact with an electrically energized 
part or appurtenance, that results in 
serious injury or death of one or more 
persons, the carrier operating the 
locomotive shall immediately report the 
accident by toll free telephone, Area 
Code 800-424-0201. The report shall 
state the nature of the accident, number 
of persons killed or seriously injured, 
the place at which it occurred, the 
location at which the locomotive or the 
affected parts may be inspected by the 
FRA, and the name, title and phone 
number of the person making the call. 


The locomotive or the part or parts 
affected by the accident shall be 
preserved intact by the carrier until after 
the FRA inspection. 

(b) Written confirmation of the oral 
report required by paragraph (a) of this 
section shall be immediately mailed to 
the Federal Railroad Administration, 
RRS-25. Washington. D.C. 20590, and 
contain a detailed description of the 
accident, including to the extent known, 
the causes and the number of persons 
killed and injured. The written report 
required by this paragraph is in addition 
to the reporting requirements of 49 CFR 
Part 225. 

§229.19 Prior waivers. 

All waivers of every form and type 
from any requirement of any order or 
regulation implementing the Locomotive 
Inspection Act, applicable to one or 
more locomotives except those 
propelled by steam power, shall lapse 
on August 31,1980, unless a copy of the 
grant of waiver is filed prior to that date 
with the Office of Safety (RRS-23), 
Federal Railroad Administration, 
Washington. D.C. 20590. 

Subpart B—Inspections and Tests 

§ 229.21 Daily inspection. 

(a) Except for MU locomotives, each 
locomotive in use shall be inspected at 
least once during each calendar day. A 
written report of the inspection shall be 
made. This report shall contain the 
name of the carrier; the initials and 
number of the locomotive; the place, 
date and time of the inspection; a 
description of the non-complying 
conditions disclosed by the inspection; 
and the signature of the employee 
making the inspection. Except as 
provided in § 229.9, any conditions that 
constitute non-compliance with any 
requirement of this part shall be 
repaired before the locomotive is used. 

A notation shall be made on the report 
indicating the nature of the repairs that 
have been made. The person making the 
repairs shall sign the report. The report 
shall be Filed and retained for at least 
one year in the office of the carrier at 
the terminal at which the locomotive is 
cared for. A record shall be maintained 
on each locomotive showing the place, 
date and time of the previous inspection. 

(b) Each MU locomotive in use shall 
be inspected at least once during each 
calendar day and a written report of the 
inspection shall be made. This report 
may be part of a single master report 
covering an entire group of MU’s. If any 
non-complying conditions are found, a 
separate, individual report shall be 
made containing the name of the carrier; 
the initials and number of the 


locomotive; the place, date, and time of 
the inspection; the non-complying 
conditions found; and the signature of 
the inspector. Except as provided in 
§ 229.9, any conditions that constitute 
non-compliance with any requirement of 
this part shall be repaired before the 
locomotive is used. A notation shall be 
made on the report indicating the nature 
of the repairs that have been made. The 
person making the repairs shall sign the 
report. The reports shall be Filed in the 
office of the carrier at the place where 
the inspection is made or at one central 
location and retained for at least one 
year. 

(c) Each carrier shall designate 
qualified persons to make the 
inspections required by this section. 

§ 229.23 Periodic inspection: General. 

(a) Each locomotive and steam 
generator shall be inspected at each 
periodic inspection to determine 
whether it complies with this part. 

Except as provided in § 229.9, all non¬ 
complying conditions shall be repaired 
before the locomotive or the steam 
generator is used. Except as provided in 
§ 229.33, the interval between any two 
periodic inspections may not exceed 92 
days. Periodic inspections shall only be 
made where adequate facilities are 
available. At each periodic inspection, a 
locomotive shall be positioned so that a 
person may safely inspect the entire 
underneath portion of the locomotive. 

(b) The periodic inspection of the 
steam generator may be postponed 
indefinitely if the water suction pipe to 
the water pump and the leads to the 
main switch (steam generator switch) 
are disconnected, and the train line 
shut-off-valve is wired closed or a blind 
gasket applied. However, the steam 
generator shall be so inspected before it 
is returned to use. 

(c) After April 30,1980, each new 
locomotive shall receive an initial 
periodic inspection before it is used. 
Except as provided in § 229.33, before 
July 1,1980, each locomotive in use on or 
before April 30,1980, shall receive an 
initial periodic inspection. At the initial 
periodic inspection, the date and place 
of the last tests performed that are the 
equivalent of the tests required by 

§§ 229.27, 229.29, and 229.31 shall be 
entered on Form FRA F 6180-49A. These 
dates shall determine when the tests 
first become due under §§229.27, 229.29, 
and 229.31. Out of use credit may be 
carried over from Form FRA F 6180-49 
and entered on Form FRA F 6180-^9A. 

(d) Each periodic inspection shall be 
recorded on Form FRA F 6180-49A. The 
form shall be signed by the person 
conducting the inspection and certified 
by that person's supervisor that the 
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work was done. The form shall be 
displayed under a transparent cover in a 
conspicuous place in the cab of each 
locomotive. 

(e) At the first periodic inspection in 
each calendar year the carrier shall 
remove from each locomotive the Form 
FRA F 6180-49A covering the previous 
calendar year. If a locomotive does not 
receive its first periodic inspection ih a 
calendar year before April 2nd because 
it is out of use. the form shall be 
promptly replaced. The FRA F 6180-49A 
form covering the preceding year for 
each locomotive, in or out of use. shall 
be certified by the railroad official 
responsible for the locomotive and filed 
not later than May 1 of each year with 
the Federal Railroad Administration, 
RRS-25, Washington, D.C. 20590. The 
date and place of the last periodic 
inspection and the date and place of the 
last tests performed under $$ 229.27, 
229.29, and 229.31 shall be transferred to 
the replacement form FRA F 6180-49A. 

(f) The mechanical officer of each 
railroad who is in charge of a 
locomotive shall maintain in his office a 
secondary record of the information 
reported on Form FRA F 6180-49A under 
this part. The secondary record shall be 
retained for at least two years. 

S 229.25 Tests: Every periodic Inspection. 

Each periodic inspection shall include 
the following: 

(a) All gauges used by the engineer for 
braking the train or locomotive, except 
load meters used in conjunction with an 
auxiliary brake system, shall be tested 
by comparison with a dead-weight 
tester or a test gauge designed for this 
purpose. 

(b) All electrical devices and visible 
insulation shall be inspected. 

(c) All cable connections between 
locomotives and jumpers that are 
designed to carry 600 volts or more shall 
be thoroughly cleaned, inspected, and 
tested for continuity. 

(d) Each steam generator that is not 
isolated as prescribed in § 229.23(b) 
shall be inspected and tested as follows: 

(1) All automatic controls, alarms and 
protective devices shall be inspected 
and tested. 

(2) Steam pressure gauges shall be 
tested by comparison with a dead¬ 
weight tester or a test gauge designed 
for this purpose. The siphons to the 
steam gauges shall be removed and their 
connections examined to determine that 
they are open. 

(3) Safety valves shall be set and 
tested under steam after the steam 
pressure gauge is tested. 


S 229.27 Annual tests. 

Each locomotive shall be subjected to 
the tests and inspections included in 
paragraphs (b) and (c) of this section, 
and each non-MU locomotive shall also 
be subjected to the tests and inspections 
included in paragraph (a) of this section, 
at intervals that do not exceed 368 
calendar days: 

(a) (1) The filtering devices or dirt 
collectors located in the main reservoir 
supply line to the air brake system shall 
be cleaned, repaired, or replaced. 

(2) Brake cylinder relay valve 
portions, main reservoir safety valves, 
brake pipe vent valve portions, feed and 
reducing valve portions in the air brake 
system (including related dirt collectors 
and filters) shall be cleaned, repaired, 
and tested. 

(3) The date and place of the cleaning, 
repairing, and testing shall be recorded 
on Form FRA F 6180-49A and the person 
performing the work and that person’s 
supervisor shall sign the form. A record 
of the parts of the air brake system that 
are cleaned, repaired, and tested shall 
be kept in the carrier's files or in the cab 
of the locomotive. 

(4) At its option, a carrier may 
fragment the work required by this 
paragraph. In that event, a separate air 
record shall be maintained under a 
transparent cover in the cab. The air 
record shall include the locomotive 
number, a list of the air brake 
components, and the date and place of 
the last inspection and test of each 
component. The signature of the person 
performing the work and the signature 
of that person's supervisor shall be 
included for each component. A 
duplicate record shall be maintained in 
the carrier's files. 

(b) Load meters shall be tested. Errors 
of less than five percent do not have to 
be corrected. The date and place of the 
test shall be recorded on Form FRA F 
6180-49A and the person conducting the 
test and that person's supervisor shall 
sign the form. 

(c) Each steam generator that is not 
isolated as prescribed in $ 229.23(b), 
shall be subjected to a hydrostatic 
pressure at least 25 percent above the 
working pressure and the visual return 
water-flow indicator shall be removed 
and inspected. 

$ 229.29 Biennial tests. 

(a) Except for the valves and valve 
portions on non-MU locomotives that 
are cleaned, repaired, and tested as 
prescribed in 5 229.27(a), all valves, 
valve portions, MU locomotive brake 
cylinders and electric-pneumatic master 
controllers in the air brake system 
(including related dirt collectors and 
filters) shall be cleaned, repaired, and 


tested at intervals that do not exceed 
736 calendar days. The date and place 
of the cleaning, repairing, and testing 
shall be recorded on Form FRA F 6180- 
49A. and the person performing the 
work and that person’s supervisor shall 
sign the form. A record of the parts of 
the air brake system that are cleaned, 
repaired, and tested shall be kept in the 
carrier’s files or in the cab of the 
locomotive. 

(b) At its option, a carrier may 
fragment the work required by this 
section. In that event, a separate air 
record shall be maintained under a 
transparent cover in the cab. The air 
record shall include the locomotive 
number, a list of the air brake 
components, and the date and place of 
the inspection and test of each 
component. The signature of the person 
performing the work and the signature 
of that person's supervisor shall be 
included for each component. A 
duplicate record shall be maintained in 
the carrier’s files. 

S 229.31 Main reservoir tests. 

(a) Except as provided in paragraph 

(c) of this section, before it is put in 
service and at intervals that do not 
exceed 736 calendar days, each main 
reservoir other than an aluminum 
reservoir shall be subjected to a 
hydrostatic pressure of at least 25 
percent more than the maximum 
working pressure fixed by the chief 
mechanical officer. The test date, place, 
and pressure shall be recorded on Form 
FRA F 6180-49A, and the person 
performing the test and that person s 
supervisor shall sign the form. 

(b) Except as provided in paragraph 

(c) of this section, each main reservoir 
other than an aluminum reservoir shall 
be hammer tested over its entire surface 
while the reservoir is empty at intervals 
that do not exceed 736 calendar days. 
The test date and place shall be 
recorded on Form FRA F 6180-49A, and 
the person performing the test and that 
person’s supervisor shall sign the form. 

(c) Each welded main reservoir 
originally constructed to withstand at 
least five times the maximum working 
pressure fixed by the chief mechanical 
officer may be drilled over its entire 
surface with telltale holes that are three- 
sixteenths of an inch in diameter. The 
holes shall be spaced not more than 12 
inches apart, measured both 
longitudinally and circumferentially, and 
drilled from the outer surface to an 
extreme depth determined by the 
formula— 

D=(.6PR/(S-0.6P)) 

where D=extreme depth of telltale 
holes in inches but in no case less than 
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one-sixteenth inch; P= certified working 
pressure in pounds per square inch; 
S=one-fifth of the minimum specified 
tensile strength of the material in 
pounds per square inch; and R=inside 
radius of the reservoir in inches. One 
row of holes shall be drilled lengthwise 
of the reservoir on a line intersecting the 
drain opening. A reservoir so drilled 
does not have to meet the requirements 
of paragraphs (a) and (b) of this section, 
except the requirement for a hydrostatic 
test before it is placed in use. Whenever 
any such telltale hole shall have 
penetrated the interior of any reservoir, 
the reservoir shall be permanently 
withdrawn from service. A reservoir 
now in use may be drilled in lieu of the 
tests provided for by paragraphs (a) and 
(b) of this section, but it shall receive a 
hydrostatic test before it is returned to 
use. 

(d) Each aluminum main reservoir 
before being placed in use and at 
intervals that do not exceed 736 
calendar days thereafter, shall be— 

(1) Cleaned and given a thorough 
visual inspection of all internal and 
external surfaces for evidence of defects 
or deterioration; and 

(2) Subjected to a hydrostatic pressure 
at least twice the maximum working 
pressure fixed by the chief mechanical 
officer, but not less than 250 p.s.i. The 
test date, place, and pressure shall be 
recorded on Form FRA F 6180-49A, and 
the person conducting the test and that 
person’s supervisor shall sign the form. 

§ 229.33 Out-of-use credit. 

When a locomotive is out of use for 30 
or more consecutive days or is out of use 
when it is due for any test or inspection 
required by §§ 229.23, 229.25, 229.27, 
229.29, or 229.31, an out-of-use notation 
showing the number of out-of-use days 
shall be made on an inspection line on 
Form FRA F 6180-49A. A supervisory 
employee of the carrier who is 
responsible for the locomotive shall 
attest to the notation. If the locomotive 
is out of use for one or more periods of 
at least 30 consecutive days each, the 
interval prescribed for any test or 
inspection under this part may be 
extended by the number of days in each 
period the locomotive is out of use since 
the last test or inspection in question. A 
movement made in accordance with 
§ 229.9 is not a use for purposes of 
determining the period of the out-of-use 
credit. 


Subpart C—Safety Requirements 

General Requirements 

§ 229.41 Protection against personal 
Injury. 

Fan openings, exposed gear9 and 
pinions, exposed moving parts of 
mechanisms, pipes carrying hot gases 
and high-voltage equipment, switches, 
circuit breakers, contactors, relays, grid 
resistors, and fuses shall be in non- 
hazardous locations or equipped with 
guards to prevent personal injury. 

§ 229.43 Exhaust and battery gases. 

(a) Products of combustion shall be 
released entirely outside the cab and 
other compartments. Exhaust stacks 
shall be of sufficient height or other 
means provided to prevent entry of 
products of combustion into the cab or 
other compartments under usual 
operating conditions. 

(b) Battery containers shall be vented 
and batteries kept from gassing 
excessively. 

§ 229.45 General condition. 

All systems and components on a 
locomotive shall be free of conditions 
that endanger the safety of the crew, 
locomotive or train. These conditions 
include: insecure attachment of 
components, including third rail shoes or 
beams, traction motors and motor gear 
cases, and fuel tanks; fuel, oil, water, 
steam, and other leaks and 
accumulations of oil on electrical 
equipment that create a personal injury 
hazard; improper functioning of 
components, including slack adjusters, 
pantograph operating cylinders, circuit 
breakers, contactors, relays, switches, 
and fuses; and cracks, breaks, excessive 
wear and other structural infirmities of 
components, including quill drives, 
axles, gears, pinions, pantograph shoes 
and horns, third rail beams, traction 
motor gear cases, and fuel tanks. 

Brake System 

S 229.46 Brakes: General. 

The carrier shall know before each 
trip that the locomotive brakes and 
devices for regulating all pressures, 
including but not limited to the 
automatic and independent brake 
valves, operate as intended and that the 
water and oil have been drained from 
the air brake system. 

8 229.47 Emergency brake value. 

(a) Except for locomotives with cab9 
designed for occupancy by only one 
person, each road locomotive shall be 
equipped with a brake pipe valve that is 
accessible to a member of the crew, 
other than the engineer, from that crew 


member's position in the cab. On car 
body type locomotives, a brake pipe 
valve shall be attached to the wall 
adjacent to each end exit door. The 
words "Emergency Brake Valve" shall 
be legibly stenciled or marked near each 
brake pipe valve or shall be shown on 
an adjacent badge plate. 

(b) MU and control cab locomotives 
operated in road service shall be 
equipped with an emergency brake 
valve that is accessible to another crew 
member in the passenger compartment 
or vestibule. The words "Emergency 
Brake Valve" shall be legibly stenciled 
or marked near each valve or shall be 
shown on an adjacent badge plate. 

§ 229.49 Main reservoir system. 

(a) (1) The main reservoir system of 
each locomotive shall be equipped with 
at least one safety valve that shall 
prevent an accumulation of pressure of 
more than 15 pounds per square inch 
above the maximum working air 
pressure fixed by the chief mechanical 
officer of the carrier operating the 
locomotive. 

(2) Except for non-equipped MU 
locomotives built prior to January 1, 

1981, each locomotive that has a 
pneumatically actuated system of power 
controls shall be equipped with a 
separate reservoir of air under pressure 
to be used for operating those power 
controls. The reservoir shall be provided 
with means to automatically prevent the 
loss of pressure in the event of a failure 
of main air pressure, have storage 
capacity for not less than three complete 
operating cycles of control equipment 
and be located where it is not exposed 
to damage. 

(b) a governor shall be provided that 
stops and starts or unloads and loads 
the air compressor within 5 pounds per 
square inch above or below the 
maximum working air pressure fixed by 
the carrier. 

(c) Each compressor governor used in 
connection with the automatic air brake 
system shall be adjusted so that the 
compressor will start when the main 
reservoir pressure is not less than 15 
pounds per square inch above the 
maximum brake pipe pressure fixed by 
the carrier and will not stop the 
compressor until the reservoir pressure 
has increased at least 10 pounds. 

8 229.51 Aluminum main reservoirs. 

(a) Aluminum main reservoirs used on 
locomotives shall be designed and 
fabricated as follows: 

(1) The heads and shell shall be made 
of Aluminum Association Alloy No. 
5083-0, produced in accordance with 
American Society of Mechnical 
Engineers (ASME) Specification SB-209, 
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as defined in the "ASME Boiler and 
Pressure Vessel Code’* (1971 edition), 
Section II, Part B. page 123, with a 
minimum tensile strength of 40.000 p.s.i. 
(40 k.s.i.). 

(2) Each aluminum main reservoir 
shall be designed and fabricated in 
accordance with the "ASME Boiler and 
Pressure Vessel Code," Section VIII, 
Division I (1971 edition), except as 
otherwise provided in this part. 

(3) An aluminum main reservoir shall 
be constructed to withstand at least five 
times its maximum working pressure or 
800 p.s.i., whichever is greater. 

(4) Each aluminum main reservoir 
shall have at least two inspection 
openings to permit complete 
circumferential visual observation of the 
interior surface. On reservoirs less than 
18 inches in diameter, the size of each 
inspection opening shall be at least that 
of 1 Vfe-inch threaded iron pipe, and on 
reservoirs 18 or more inches in diameter, 
the size of each opening shall be at least 
that of 2-inch threaded iron pipe. 

(b) The following publications, which 
contain the industry standards 
incorporated by reference in paragraph 

(a) of this section, may be obtained from 
the publishers and are also on file in the 
Office of Safety of the Federal Railroad 
Administration. Washington, D.C. 20590. 
Sections II and VIII of the "ASME Boiler 
and Pressure Vessel Code" (1971 
edition) are published by the American 
Society of Mechanical Engineers, United 
Engineering Center, 345 East 47th Street. 
New York, New York 10017. 

§ 229.53 Brake gauges. 

All gauges used by the engineer for 
braking the train or locomotive shall be 
located so that they may be 
conveniently read from the engineer’s 
usual position in the cab. An air gauge 
may not be more than three pounds per 
square inch in error. 

§ 229.55 Piston travel. 

(a) Brake cylinder piston travel shall 
be sufficient to provide brake shoe 
clearance when the brakes are released. 

(b) When the brakes are applied on a 
standing locomotive, the brake cylinder 
piston travel may not exceed 1 Vz inches 
less than the total possible piston travel. 
The total possible piston travel for each 
locomotive shall be entered on Form 
FRA F 6180-49A. 

(c) The minimum brake cylinder 
pressure shall be 30 pounds per square 
inch. 

§ 229.57 Foundation brake gear. 

A lever, rod, brake beam, hanger, or 
pin may not be worn through more than 
30 percent of its cross-sectional area, 
cracked, broken, or missing. All pins 


shall be secured in place with cotters, 
split keys, or nuts. Brake shoes shall be 
fastened with a brake shoe key and 
aligned in relation to the wheel to 
prevent localized thermal stress in the 
edge of the rim or the flange. 

S 229.59 Leakage. 

(a) Leakage from the main air 
reservoir and related piping may not 
exceed an average of 3 pounds per 
square inch per minute for 3 minutes 
after the pressure has been reduced to 
60 percent of the maximum pressure. 

(b) Brake pipe leakage may not 
exceed 5 pounds per square inch per 
minute. 

(c) With a full service application at 
maximum brake pipe pressure and with 
communication to the brake cylinders 
closed, the brakes shall remain applied 
at least 5 minutes. 

(d) Leakage from control air reservoir, 
related piping, and pneumatically 
operated controls may not exceed an 
average of 3 pounds per square inch per 
minute for 3 minutes. 

Draft System 

$ 229.61 Draft system. 

(a) A coupler may not have any of the 
following conditions: 

(1) A distance between the guard arm 
and the knuckle nose of more than 5 Vs 
inches on standard type couplers (MCB 
contour 1904) or more than 5 5 /ie inches 
on D&E couplers. 

(2) A crack or break in the side wall or 
pin bearing bosses outside of the shaded 
areas shown in Figure 1 or in the pulling 
face of the knuckle. 



(3) A coupler assembly without anti- 
creep protection. 

(4) Free slack in the coupler or 
drawbar not absorbed by friction 
devices or draft gears that exceeds one- 
half inches. 

(5) A broken or cracked coupler 
carrier. 

(6) A broken or cracked yoke. 


(7) A broken draft gear. 

(b) A device shall be provided under 
the lower end of all drawbar pins and 
articulated connection pins to prevent 
the pin from falling out of place in case 
of breakage. 

Suspension System 

§ 229.63 Lateral motion. 

(a) Except as provided in paragraph 
(b), the total uncontrolled lateral motion 
between the hubs of the wheels and 
boxes, between boxes and pedestals or 
both, on any pair of wheels may not 
exceed 1 inch on non-powered axles and 
friction bearing powered axles, or 3 /» 
inch on all other powered axles. 

(b) The total uncontrolled lateral 
motion may not exceed 1 Va inches on 
the center axle of three-axle trucks. 

§ 229.64 Plain bearings. 

A plain bearing box shall contain 
visible free oil and may not be cracked 
to the extent that it will leak oil. 

§ 229.65 Spring rigging. 

(a) Protective construction or safety 
hangers shall be provided to prevent 
spring planks, spring seats or bolsters 
from dropping to track structure in event 
of a hanger or spring failure. 

(b) An elliptical spring may not have 
its top (long) leaf broken or any other 
three leaves broken, except when that 
spring is part of a nest of three or more 
springs and none of the other springs in 
the nest has its top leaf or any other 
three leaves broken. An outer coil spring 
or saddle may not be broken. An 
equalizer, hanger, bolt, gib, or pin may 
not be cracked or broken. A coil spring 
may not be fully compressed when the 
locomotive is at rest. 

(c) A shock absorber may not be 
broken or leaking clearly formed 
droplets of oil or other fluid. 

§229.67 Trucks. 

(a) The male center plate shall extend 
into the female center plate at least % 
inch. On trucks constructed to transmit 
tractive effort through the center plate or 
center pin, the male center plate shall 
extend into the female center plate at 
least 1 Winches. Maximum lost motion 
in a center plate assemblage may not 
exceed Vz inch. 

(b) Each locomotive shall have a 
device or securing arrangement to 
prevent the truck and locomotive body 
from separating in case of derailment. 

(c) A truck may not have a loose tie 
bar or a cracked or broken center 
casting, motor suspension lug, equalizer, 
hanger, gib or pin. A truck frame may 
not be broken or have a crack in a stress 
area that may affect its structural 
integrity. 
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(229.69 Side bearings. 

(a) Friction side bearings with springs 
designed to carry weight may not have 
more than 25 percent of the springs in 
any one nest broken. 

(b) Friction side bearings may not be 
run in contact unless designed to carry 
weight. Maximum clearance of side 
bearings may not exceed one-fourth inch 
on each side or a total of one-half inch 
on both sides, except where more than 
two side bearings are used under the 
same rigid superstructure. The clearance 
on one pair of side bearings under the 
same rigid superstructure shall not 
exceed one-fourth inch on each side or a 
total of one-half inch on both sides; the 
other side bearings under the same rigid 
superstructure may have one-half inch 
clearance on each side or a total of 1 
inch on both sides. These clearances 
apply where the spread of the side 
bearings is 50 inches or less; where the 
spread is greater, the side bearing 
clearanceynay only be increased 
proportionately. 

{229.71 Clearance above top of rail. 

No part or appliance of a locomotive 
except'the wheels, flexible nonmetallic 
sand pipe extension tips, and trip cock 
arms may be less than 2Vfe inches above 
the top of rail 

§229.73 Wheel sets. 

(a) The variation in the circumference 
of wheels on the same axle may not 
exceed Va inch (two tape sizes) when 
applied or turned. 

(b) The maximum variation in the 
diameter between any two wheel sets in 
a three-powered-axle truck may not 
exceed % inch, except that when shims 
are used at the journal box springs to 
compensate for wheel diameter 
variation, the maximum variation may 
not exceed IVa inch. The maximum 
variation in the diameter between any 
two wheel sets on different trucks on a 
locomotive that has three-powered-axle 
trucks may now exceed 1% inch. The 
diameter of a wheel set is the average 
diameter of the two wheels on an axle. 

(c) On standard gauge locomotives, 
the distance between the inside gauge of 
the flanges on non-wide flange wheels 
may not be less than 53 inches or more 
than 53 Vz inches. The distance between 
the inside gauge of the flanges on wide 
flange wheels may not be less than 53 
inches or more than 53 Va inches. 

(d) The distance back to back of 
flanges of wheels mounted on the same 
axle shall not vary more than VS inch. 

§ 229.75 Wheels and tire defects. 

Wheels and tires may not have any of 
the following conditions: 


(a) A single flat spot that is 2 x h inches 
or more in length, or two adjoining spots 
that are each two or more inches in 
length. 

(b) A gouge or chip in the flange that 
is more than IV 2 inches in length and V 2 
inch in width. 

(c) A broken rim, if the tread, 
measured from the flange at a point five- 
eighths inch above the tread, is less than 
3% inches in width. 

(d) A shelled-out spot 2Vfe inches or 
more in length, or two adjoining spots 
that are each two or more inches in 
length. 

(e) A seam running lengthwise that is 
within 3% inches of the flange. 

(f) A flange worn to a % inch 
thickness or less, gauged at a point % 
inch above the tread. 

(g) A tread worn hollow Vi« inch or 
more on a locomotive in road service or 
% inch or more on a locomotive in 
switching service. 

(h) A flange height of IV 2 inches or 
more measured from tread to the top of 
the flange. 

(i) Tires less than lVfe inches thick. 

(j) Rims less than 1 inch thick on a 
locomotive in road service or less than 
% inch on a locomotive in yard service. 

(k) A crack or break in the flange, 
tread, rim. plate, or hub. 

(l) A loose wheel or tire. 

(m) Fusion welding may not be used 
on tires or steel wheels of locomotives, 
except for the repair of flat spots and 
worn flanges on locomotives used 
exclusively in yard service. A wheel that 
has been welded is a welded wheel for 
the life of the wheel. 

Electrical System 

§ 229.77 Current collectors. 

(a) Pantographs shall be so arranged 
that they can be operated from the 
engineer’s normal position in the cab. 
Pantographs that automatically rise 
when released shall have an automatic 
locking device to secure them in the 
down position. 

(b) Each pantograph operating on an 
overhead trolley wire shall have a 
device for locking and grounding it in 
the lowest position, that can be applied 
and released only from a position where 
the operator has a clear view of the 
pantograph and roof without mounting 
the roof. 

§ 229.79 Third rail shoes. 

When locomotives are equipped with 
both third rail and overhead collectors, 
third-rail shoes shall be deenergized 
while in yards and at stations when 
current collection is exclusively from the 
overhead conductor. 


§ 229.81 Emergency pole; shoe insulation. 

(a) Each locomotive equipped with a 
pantograph operating on an overhead 
trolley wire shall have an emergency 
pole suitable for operating the 
pantograph. Unless the entire pole can 
be safely handled, the part of the pole 
which can be safely handled shall be 
marked to so indicate. This pole shall be 
protected from moisture when not in 
use. 

(b) Each locomotive equipped with 
third-rail shoes shall have a device for 
insulating the current collecting 
apparatus from the third rail. 

§ 229.83 Insulation or grounding of metal 
parts. 

All unguarded noncurrent-carrying 
metal parts subject to becoming charged 
shall be grounded or thoroughly 
insulated. 

§ 229.85 Doors and cover plates marked 
"Danger”. 

All doors and cover plates guarding 
high voltage equipment shall be marked 
“Danger—High Voltage” or with the 
word “Danger” and the normal voltage 
carried by the parts so protected. 

S 229.87 Hand-operated switches. 

All hand-operated switches carrying 
currents with a potential of more than 
150 volts that may be operated while 
under load shall be covered and shall be 
operative from the outside of the cover. 
Means shall be provided to show 
whether the switches are open or 
closed. Switches that should not be 
operated while under load shall be 
legibly marked with the words “must 
not be operated under load" and the 
voltage carried. 

§ 229.89 Jumpers; cable connections. 

(a) Jumpers and cable connections 
between locomotives shall be so located 
and guarded to provide sufficient 
vertical clearance. They may not hang 
with one end free. 

(b) Cable and jumper connections 
between locomotive may not have any 
of the following conditions: 

(1) Broken or badly chafed insulation. 

(2) Broken plugs, receptacles or 
terminals. 

(3) Broken or protruding strands of 
wire. 

§ 229.91 Motors and generators. 

A motor or a generator may not have 
any of the following conditions: 

(a) Be shorted or grounded. 

(b) Throw solder excessively. 

(c) Show evidence of coming apart. 

(d) Have an overheated support 
bearing. 

(e) Have an excessive accumulation of 
oil. 
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Internal Combustion Equipment 

§ 229.93 Safety cut-off device. 

The fuel line shall have a safety cut¬ 
off device that— 

(a) Is located adjacent to the fuel 
supply tank or in another safe location; 

(b) Closes automatically when tripped 
and can be reset without hazard; and 

(c) Can be hand operated from clearly 
marked locations, one inside the cab 
and one on each exterior side of the 
locomotive. 

§229.95 Venting. 

Fuel tank vent pipes may not 
discharge on the roof nor on or between 
the rails. 

§ 229.97 Grounding fuel tanks. 

Fuel tanks and related piping shall be 
electrically grounded. 

§ 229.99 Safety hangers. 

Drive shafts shall have safety hangers. 

§229.101 Engines. 

(a) The temperature and pressure 
alarms, controls and related switches of 
internal combustion engines shall 
function properly. 

(b) Whenever an engine has been shut 
down due to mechanical or other 
problems, a distinctive warning notice 
giving reason for the shut-down shall be 
conspicuously attached near the engine 
starting control until repairs have been 
made. 

(c) Wheel slip/slide protection shall 
be provided on a locomotive with an 
engine displaying a warning notice 
whenever required by § 229.115(b). 

Steam Generators 

§ 229.103 Safe working pressure; factor 
of safety. 

The safe working pressure for each 
steam generator shall be fixed by the 
chief mechanical officer of the carrier. 
The minimum factor of safety shall be 
four. The fixed safe working pressure 
shall be indicated on FRA Form F 6180- 
49A. 

§ 229.105 Steam generator number. 

An identification number shall be 
marked on the steam generator's 
separator and that number entered on 
FRA Form F 6180-^9A. 

§ 229.107 Pressure gauge. 

(a) Each steam generator shall have 
an illuminated steam gauge that 
correctly indicates the pressure. The 
steam pressure gauge shall be graduated 
to not less than one and one-half times 
the allowed working pressure of the 
stream generator. 

(b) Each steam pressure gauge on a 
steam generator shall have a siphon that 


prevents steam from entering the gauge. 
The pipe connection shall directly enter 
the separator and shall be steam tight 
between the separator and the gauge. 

{ 229.109 Safety valves. 

Every steam generator shall be 
equipped with at least two safety valves 
that have a combined capacity to 
prevent an accumulation of pressure of 
more than five pounds per square inch 
above the allowed working pressure. 
The safety valves shall be 
independently connected to the 
separator and located as closely to the 
separator as possible without 
discharging inside of the generator 
compartment. The ends of the safety 
valve discharge lines shall be located or 
protected so that discharged steam does 
not create a hazard. 

§ 229.111 Water-flow indicator. 

(a) Steam generators shall be 
equipped with an illuminated visual 
return water-flow indicator. 

(b) Steam generators shall be 
equipped with an operable test valve or 
other means of determining whether the 
steam generator is filled with water. The 
fill test valve may not discharge steam 
or hot water into the steam generator 
compartment. 

§ 229.113 Warning notice. 

Whenever any steam generator has 
been shut down because of defects, a 
distinctive warning notice giving 
reasons for the shut-down shall be 
conspicuously attached near the steam 
generator starting controls until the 
necessary repairs have been made. The 
locomotive in which the steam generator 
displaying a warning notice is located 
may continue in service until the next 
periodic inspection. 

Cabs and Cab Equipment 

§ 229.115 Slip/slide alarms. 

(a) Except for MU locomotives, each 
locomotive used in road service shall be 
equipped with a device that provides an 
audible or visual alarm in the cab of 
either slipping or sliding wheels on 
powered axles under power. When two 
or more locomotives are coupled in 
multiple or remote control, the wheel 
slip/slide alarm of each locomotive shall 
be shown in the cab of the controlling 
locomotive. 

(b) Except as provided in § 229.9, an 
equipped locomotive may not be 
dispatched in road service, or continue 
in road service following a daily 
inspection, unless the wheel slip/slide 
protective device of whatever type— 

(1) Is functioning for each powered 
axle under power; and 


(2) Would function on each powered 
axle if it were under power. 

(c) Effective January 1,1981, all new 
locomotives capable of being used in 
road service shall be equipped with a 
device that detects wheel slip/slide for 
each powered axle when it is under 
power. The device shall produce an 
audible or visual alarm in the cab. 

§ 229.117 Speed indicators. 

(a) After December 31,1980, each 
locomotive used as a controlling 
locomotive at speeds in excess of 20 
mile9 per hour shall be equipped with a 
speed indicator which is— 

(1) Accurate within ±3 miles per hour 
of actual speed at speeds of 10 to 30 
miles per hour and accurate within ±5 
miles per hour at speeds above 30 miles 
per hour; and 

(2) Clearly readable from the 
engineer's normal position under all 
light conditions. 

(b) Each speed indicator required 
shall be tested as soon as possible after 
departure by means of speed test 
sections or equivalent procedures. 

§ 229.119 Cabs, floors, and passageways. 

(a) Cab seats shall be securely 
mounted and braced. Cab doors shall be 
equipped with a secure and operable 
latching device. 

(b) Cab windows of the lead 
locomotive shall provide an undistorted 
view of the right-of-way for the crew 
from their normal position in the cab. 
(See also. Safety Glazing Standards, 49 
CFR Part 223, 44 FR 77348. December 31. 
1979.) 

(c) Floors of cabs, passageways, and 
compartments shall be kept free from 
oil, water, waste or any obstruction that 
creates a slipping, tripping or fire 
hazard. Floors shall be properly treated 
to provide secure footing. 

(d) The cab shall be provided with 
proper ventilation and with a heating 
arrangement that maintains a 
temperature of at least 50 degrees 
Fahrenheit 6 inches above the center of 
each seat in the cab. 

(e) Similar locomotives with open end 
platforms coupled in multiple control 
and used in road service shall have a 
means of safe passage between them; no 
passageway is required through the nose 
of car body locomotives. There shall be 
a continuous barrier across the full 
width of the end of a locomotive or a 
continuous barrier between locomotives. 

(f) Containers shall be provided for 
carrying fusees and torpedoes. A single 
container may be used if it has a 
partition to separate fusees from 
torpedoes. Torpedoes shall be kept in a 
closed metal container. 
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§ 229 .121 Locomotive cab noise. 

(a) After August 31,1980, the 
permissible exposure to a continuous 
noise in a locomotive cab shall not 
exceed an eight-hour time-weighted 
average of 90dB(A), with a doubling rate 
of 5 dB( A) as indicated in the table. 
Continuous noise is any sound with a 
rise time of more than 35 milliseconds to 
peak intensity and a duration of more 
than 500 milliseconds to the time when 
the level is 20dB below the peak. 

Sound level 


Duration permitted (hours): (dBiA)) 

6..Z—..ZZ 90 

6 __ 92 

4 . 95 

2 __ 100 

14 -- 102 

1 __ 105 

V, of less.—— ----- 115 


(b) VVhen the continuous noise 
exposure is composed of two or more 
periods of noise exposure of different 
levels, their combined effect shall be 
considered. Exposure to different levels 
for various periods of time shall be 
computed according to the following 
formula: 

D^T./L^T./U-K.-.T./L. 

Where: 

D = noise dose. 

T = the duration of exposure (in hours) at a 
given continuous noise level. 

L = the limit (in hours) for the level present 
during the time T (from the table). 

If the value of D exceeds 1, the exposure 
exceeds permissible levels. 

(c) Exposure to continuous noise shall 
not exceed 115dB(A). 

(d) Noise measurements shall be 
made under typical operating conditions 
using a sound level meter conforming, at 
a minimum, to the requirements of ANSI 
Sl.4-1971, Type 2. and set to an A- 
weighted slow response or with an 
audiodosimeter of equivalent accuracy 
and precision. 

(e) In conducting sound level 
measurements with a sound level meter, 
the microphone shall be oriented 
vertically and positioned approximately 
15 centimeters from and on axis with the 
crew member's ear. Measurements with 
an audiodosimeter shall be conducted in 
accordance with manufacturer’s 
procedures as to microphone placement 
and orientation. 

§ 229.123 Pilots, snowplows, end plates. 

After January 1,1981, each lead 
locomotive shall be equipped with an 
end plate that extends across both rails, 
a pilot, or a snowplow. The minimum 
clearance above the rail of the pilot, 
snowplow or end plate shall be 3 inches, 
and the maximum clearance 6 inches. 


§229.125 Headlights. 

(a) Each lead locomotive used in road 
service shall have a headlight that 
produces at least 200.000 candela. If a 
locomotive or locomotive consist in road 
service is regularly required to run 
backward for any portion of its trip 
other than to pick up a detached portion 
of its train or to make terminal 
movements, it shall also have on its rear 
a headlight that produces at least 
200,000 candela. Each headlight shall be 
arranged to illuminate a person at least 
800 feet ahead and in front of the 
headlight. 

(b) Each locomotive or locomotive 
consist used in yard service shall have 
two headlights, one located on the front 
of the locomotive or locomotive consist 
and one on its rear. Each headlight shall 
produce at least 60,000 candela and 
shall be arranged to illuminate a person 
at least 300 feet ahead and in front of 
the headlight. 

(c) Headlights shall be provided with 
a device to dim the light. 

§229.127 Cab lights. 

(a) Each locomotive shall have cab 
lights which will provide sufficient 
illumination for the control instruments, 
meters, and gauges to enable the engine 
crew to make accurate readings from 
their normal positions in the cab. These 
lights shall be located, constructed, and 
maintained so that light shines only on 
those parts requiring illumination and 
does not interfere with the crew’s vision 
of the track and signals. Each controlling 
locomotive shall also have a 
conveniently located light that can be 
readily turned on and off by the persons 
operating the locomotive and that 
provides sufficient illumination for them 
to read train orders and timetables. 

(b) Cab passageways and 
compartments shall have adequate 
illumination. 

§ 229.129 Audible warning device. 

(a) After August 31.1980, each lead 
locomotive shall be provided with an 
audible warning device that produces a 
minimum sound level of 96db(A) at 100 
feet forward of the locomotive in its 
direction of travel. The device shall be 
arranged so that it can be conveniently 
operated from the engineer’s normal 
position in the cab. 

(b) Measurement of the sound level 
shall be made using a sound level meter 
conforming, at a minimum, to the 
requirements of ANSI Sl.4-1971. Type 2. 
and set to an A-weighted slow response. 
While the locomotive is on level tangent 
track, the microphone shall be 
positioned 4 feet above the ground at the 
center line of the track, and shall be 
oriented with respect to the sound 


source in accordance with the 
manufacturer’s recommendations. 

(c) A 4dB(A) measurement tolerance 
is allowable for a given measurement. 

§229.131 Sanders. 

Except for MU locomotives, each 
locomotive shall be equipped with 
operable sanders that deposit sand on 
each rail in front of the first power 
operated wheel set in the direction of 
movement. 

Subpart D—Design Requirements 

§ 229.141 Body structure, MU 
locomotives. 

(a) MU locomotives built new after 
April 1,1956 that are operated in trains 
having a total empty weight of 600.000 
pounds or more shall have a body 
structure designed to meet or exceed the 
following minimum specifications: 

(1) The body structure shall resist a 
minimum static end load of 800.000 
pounds at the rear draft stops ahead of 
the bolster on the center line of draft, 
without developing any permanent 
deformation in any member of the body 
structure. 

(2) An anti-climbing arrangement shall 
be applied at each end that is designed 
so that coupled MU locomotives under 
full compression shall mate in a manner 
that will resist one locomotive from 
climbing the other. This arrangement 
shall resist a vertical load of 100,000 
pounds without exceeding the yield 
point of its various parts or its 
attachments to the body structure. 

(3) The coupler carrier and its 
connections to the body structure shall 
be designed to resist a vertical 
downward thrust from the coupler 
shank of 100,000 pounds for any 
horizontal position of the coupler, 
without exceeding the yield points of the 
materials used. When yielding type of 
coupler carrier is used, an auxiliary 
arrangement shall be provided that 
complies with these requirements. 

(4) The outside end of each 
locomotive shall be provided with two 
main vertical members, one at each side 
of the diaphragm opening; each main 
member shall have an ultimate shear 
value of not less than 300,000 pounds at 
a point even with the top of the 
underframe member to which it is 
attached. The attachment of these 
members at bottom shall be sufficient to 
develop their full shear value. If 
reinforcement is used to provide the 
shear value, the reinforcement shall 
have full value for a distance of 18 
inches up from the underframe 
connection and then taper to a point 
approximately 30 inches above the 
underframe connection. 
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(5) The strength of the means of 
locking the truck to the body shall be at 
least the equivalent of an ultimate shear 
value of 250.000 pounds. 

(b) MU locomotives built new after 
April 1.1956 that are operated in trains 
having a total empty weight of less than 
600.000 pounds shall have a body 
structure designed to meet or exceed the 
following minimum specifications: 

(1) The body structure shall resist a 
minimum static end load of 400.000 
pounds at the rear draft stops ahead of 
the bolster on the center line of draft, 
without developing any permanent 
deformation in any member of the body 
structure. 

(2) An anti-climbing arrangement shall 
be applied at each end that is designed 
so that coupled locomotives under full 
compression shall mate in a manner that 
will resist one locomotive from climbing 
the other. This arrangement shall resist 

a vertical load of 75.000 pounds without 
exceeding the yield point of its various 
parts or its attachments to the body 
structure. 

(3) The coupler carrier and its 
connections to the body structure shall 
be designed to resist a vertical 
downward thrust from the coupled 
shank of 75,000 pounds for any 
horizontal position of the coupler, 
without exceeding the yield points of the 
materials used. When a yielding type of 
coupler carrier is used, an auxiliary 
arrangement shall be provided that 
complies with these requirements. 

(4) The outside end of each MU 
locomotive shall be provided with two 
main vertical members, one at each side 
of the diaphragm opening; each main 
member shall have an ultimate shear 
value of not less than 200,000 pounds at 
a point even with the top of the 
underframe member to which it is 
attached. The attachment of these 
members at bottom shall be sufficient to 
develop their full shear value, the 
reinforcement shall have full value for a 
distance of 16 inches up from the 


Note. —Appendix A will not appear in Title 
49 of the CFR. Copies of Form FRA F018O- 
49A are available by contacting the Federal 
Railroad Administration. Office of Standards 
and Procedures. 400 7th St.. SW., 

Washington. D.C. 20590. 

BILLING CODE 4S10-OS-M 









to a point approximately 30 inches 


above the underframe connection. 


(5) The strength of the means of 


locking the truck to the body shall be at 


least the equivalent of an ultimate shear 


value of 250,000 pounds. 
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APPENDIX A - Form FRA F6180-49A (FRONT) 




DEPARTMENT OF TRANSPORTATION 
FEDERAL RAILROAD ADMINISTRATION 


R«port<ng y«r 19 _ 


Check if new loco. O 


If loco renumbered 
fltve prewom no 


LOCOMOTIVE INSPECTION AND REPAIR RECORD 

In accordance win me Locomotive inspection Act 36 State 
•13. at amended and the regulations issued pursuant to tnat 
Act the pans and appunenances of me locomotive unit nave 
been inspected and an defects disclosed by me inspection nave 
been properly repaired _ 


1. OPfcPATED BV 


2 OWNED 8V (Railroadj 


PR CODE 

I 1 L-L 


3 MODEL NO 


4 LOCO NO 


5. YA BUILT 


B. PAOPELLEO 

BV 


7. HORSEPOWER 


8 TYPE OF SERVICE- PASSENGER 

ROAO □ YARD □ OTHER □ 


STEAM GEN. 


GEN *1. 


Working Pressure 


GEN. >2. 


Working Pressure 


10 MAXIMUM PISTON TRAVEL 


11 OUT OF USE CREDIT 


t2 LAST PERIODIC INSPECTION DATE 


PERIODIC INSPECTIONS 


DATE 

MO OAV VR 


PLACE 


ITEMS 


IB 


PERSON 

CONDUCTING 


IB. * 


ITEMS 


PERSON 

CONDUCTING 


CERTIFIED BY 


ITEM CODE: CD BRAKES (2 RUNNING GEAR Q) CAB EQUIP. 0] MECH. EQUIP. QQ ELECT. EQUIP. 09 STEAM GEN. E SAFETY APPL 


TESTS 


IB. MAH TEST 
PRESSURE 


IB. WAIVER PART*229 


20. WAIVER-OTHER 


TYPE 


INTERVAL NOT 
MORE THAN 


PERSON 

CONDUCTING 


TEST DATE 
AND PLACE 


23 


CERTIFIED BY 


PREVIOUS TEST 
DATE AND PLACE 


METER 


368 calendar days 


HAMMER 

AND 

HYDRO 


736 calendar days 


AIRBRAKE 
229 27 


368 calendar days 


AIRBRAKE 

229.29 


736 calendar days 


Cert if test ion of true copy 

l cernfy thet this « a true copy of the inspection and rapair record of toco motive no. 


(OfficarJn-charte/ 

ATTENTION. A false entry on this form a punishable oy fine or imprisonment (US Code, Title 18, Sec 1001J. 


FORM FRA FE19CM8 A 


OMB Approval No. 004 R 401I 


GOVERNMENT PROPERTY DO NOT REMOVE 
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(BACK) 


IV5TRUCTIONS 

1. OPF R ATLD b\ Enter ihf name and code* of the railroad prim aril) responsible for operating the locomotive at the time the report b placed in the 
locomotive. Operator changes, including dates, shall be noted in “Remarks.** 

2. OWNER : Enter the name and code* of the owner. Changes in ownership shall be submitted as final reports. 

3 MODI L NO .: Enter the original builder's model number. 

LOCOMOTIVE SQ .: Enter onl> the locomotive number. Include letters on))- if they are part of the locomotive markings. If the locomotive number H 
changed, include the information at the top of the form. 
lljSiym : yew the locomotive mas built or rebuilt. 

6. PROPELLED BY : Enter Diesel-Electric (D*E), Electric fE). Mu. Mu Control Cab (MHO, Non-Mu Control Cab (NMUC), Turbo CD. Torque Convener 
CTO. Other (Of 

2. HORSLPO>M_R Enter horsepower rating. 

8* TYPE Ql SERVICE : Enter type of service the locomotive is assigned to when the report is placed in the locomotive. 

9. Enter steam generator number(s) and safe working pressured). 

10. Enter maximum piston travel Enter only “Nominal** travel and do not include Manufactures Tolerance. 

11. Enter number of creditable calendar days the locomotive mu out-of-sise. Leas than 30 consecutive calendar days for any out-of-use period may not 

be counted. Any entry “out-of-use from_to_” shall be made on an inspection line and certified when a locomotive b not in uae when an 

inspection mould otherwise be due. If the locomotive is out-of-use at the end of the reporting period, complete the “To** entry with the last das of 
the period. The entry on the replacement report should then record the “From** as the begin rung of the new period. 

12* LAST PERIODIC INS PECTION and TESTS : This report coven annual periods (January 1 to December 31). The report of the preceding annua) 
period shall be retained in the locomotive until the first periodic inspection b made after January' 1 of each year or until the form is replaced as re¬ 
quired by Section 229.23(e). When a neu lorm 618049A b placed in the locomotive, enter the last periodic inspection information onto the nem 
form in item 12 and the test information in item 24. Tests that are not applicable should be noted “NA“. 

INSPECTIONS ^ND TESTS Persons making the required tests and periodic inspections shall sign for the items tested or inspected. The employee's 
supervisor shall certify that the tests and inspections were completed. 

TESTS: Where the carrier hu chosen to fragment air brake cleaning, repairing and testing required by Sections 229 27 A 29. an air record shall be 
maintained in the cab of the locomotive. 

I#. HAM EnteT test pressure from the hydrostatic test. If reservoirs are drilled : enter work “Drilled'*. 

LOI>t * Carriers shall enter only the code assigned by FRA to their railroad. 

19. An> waiver k ot any t>pe Irom a requirement of 49CFR Part 229 shall be identified in block No. 19 by its waiver numbci or by the section number 
affected Explanatory information regarding the scope and content of the waiver shall be included under “Remarks''. 

20 Am u jiver from any FRA requirement other than a requirement of 49CFR Part 229 shall be identified in block No. 20 by its waiver number or b) 
the part jnJ vci tion number affected. Explanatory information regarding the scope and content of the waiver shall be included under “Remarks’*. 
REPAIRS Detects not properly repaired. 


NOISE I ntcr any noi\c tests or related information in accordance with 49 CFR 210.31. 


Rl MARKS The canters should enter under “Remarks'* any other clarifying or explanatory' information. 


Swot - County of_ on this day of_ 

— - personally appeared before me end signed this report et officer-m- c herge, who disposes end says 

thet this is a true copy of the inspection end repair record of the locomotive unit identified. 


Subscribed and aworn to before me according to law this_day of 

My commission txpiret _________ 


BILLING CODE 4910 - 06 -C 


notary public 
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Appendix B —Schedule of Ovi! Penalties ' 


Appendix B —Schedule of Civil Penalties '—Cent 


Intentional * 
Violation violation 


Intentional * 
Violation violation 


Subpart A—General 



} 229.7 Prohibited acta. 

Safety deficiencies not governed by 
specific regulation; To be as¬ 
sessed on relevant facts- 

$250- 

$250- 


2,500 

2.500 

5 229.9 Movement of non-complying 

locomotives.—. . 

<*> 

250 

<’> 

500 

; 229.11 Locomotive identification......... 

f 229.13 Control of locomotives. 

1.000 

1,500 

9229.15 Final report- 

250 

500 

9 229.17 Accident reports. 

9229.18 Pnor wavier*.. . 

1,000 

n 

1,500 

(*) 


Subpart B—Inspections and Teats 


9 22921 Daily inspection 

(a)(b) 

(i) Inspection overdue- 



$500 

$1,000 

(ii) Inspection report not made. 



improperly executed, or not re¬ 
tained---—- 

250 

500 

(c) Inspection not performed by a 



qualified person-- 

9 229.23 Periodic inspection; General 

(a)(b) 

(i) Inspection overdue. 

500 

750 

1,000 

2,000 

(m) Inspection performed improp¬ 



erly or at a location where the 
underneath portion cannot be 
safely inspected- 

750 

1,500 

(cM 



(i) Form missing.—. 

500 

1,000 

00 Form not property displayed. 

250 

500 

(m) Form improperly executed. 

500 

1,000 

(e)<0 

9 22925 Testa; Every periodic inspec¬ 

250 

500 

tion-— 

1,000 

2,000 

922927 Annual lasts- 

1.000 

2,000 

9 229.29 Biennial tests- 

§229.31 Mam reservoir tests 

1,000 

2,000 

(a)(b).. ... ..— 

750 

1,250 

(c)(d)--- 

1,000 

1,500 

§229.33 Out-of-use credit-- 

250 

500 

Subpart C—Safety Requirements 


9229.41 Protection against personal 


inj4«y 

$500 

$750 

9 229.43 Exhaust and battery gases — 

750 

1,000 

9 229.45 General condition: To be as¬ 



sessed based on relevant facts- 

250- 

250- 


2.500 

2.500 

§229.48 Brakes: General.. 

1,000 

1,500 

9 229.47 Emergency brake valve- 

500 

750 

9 229.49 Main reservoir system 



(a).... ... 

750 

1,250 

(h)(e).. TT .. 

500 

1,000 

9 229.51 Aluminum mam reservoirs_ 

500 

1.000 

§ 229.53 Brake gauges....- 

500 

750 

9 229.55 Piston travel. 

500 

750 

§ 229.57 Foundation brake gear-— 

750 

1.250 

§229 59 Leakage. 

500 

750 

§ 229.61 Draft system . 

1,000 

1,500 

§ 229 63 Lateral motion. 

500 

750 

§229 64 Plain bearings. 

750 

1.250 

9 229 65 Spring rigging. 

750 

1,250 

§229.67 Trucks. 

500 

1,000 

§229.69 Side bearings... 

750 

1,250 

§ 229.71 Clearance above top of rail ~~ 

1.000 

1,500 

§ 229.73 Wheel sets. 

500 

1,000 

9 229 75 Wheel and tire defects 



(a)(d) Slid ftat or shelled spol(s): 



(i) One spot 2V or more but 



less than 3” in length__ 

750 

1,000 

00 One spot 3“ or more in length 

1,500 

2,000 

(iii) Two adtommg spots each of 



which is more than 2" but less 



than 2V in length. 

1,000 

1,500 

(*v) Two adfommg spots each of 



which are at least Z ‘m length. 



if either spot is 2 V or more m 



length.. 

1.500 

2.000 

(b) Gouge or chip in flange of: 



(i) More than 1 V but less than 



IV’m length, and more than 



V' but less than V in width ... 

1,000 

1.500 


(ii) IV or more m length and V 



or more in width. - 

1,500 

2,000 

(c) Broken rim. . .— - 

1,000 

1,500 

(e) Seam in tread . 

500 

1,000 

(f) Range thickness of: 



(i) V or less but more than 



»*»•'*.. 

1,500 

2.000 

(«) 'yv or less - 

2.000 

2.500 

(g) Tread worn hollow... - — 

750 

1,000 

(h) Flange height of: 



(i) 1 Vi” or greater but less than 



IV . 

1,500 

2.000 

(«) IV or more .-. 

2.000 

2.500 

(i)Tire thickness 

750 

1.250 

(0 Rim thickness 



(i) Less than 1" in road service 



and V m yard service . 

1.500 

2.000 

(i) 'Vi*'' or less In road service 



and * y««" In yard service — ..... 

2,000 

2.500 

(k) Cracked or broken: 



(0 Crack of less than 1” . 

1,250 

1,750 

(ii) Crack of 1” or more . 

2.000 

2.500 

(iii) Break . . .... 

2.500 

2,500 

(I) Loose wheel or tire. 

1,500 

2.000 

(m) Welded wheel or 

2.000 

2.500 

$229.77 Current collectors.. — 

500 

1,000 

$ 229,79 Third rail shoes and beams .... 

500 

1,000 

$ 229.61 Emergency pole; shoe insula¬ 



tion.. . 

500 

1,000 

$ 229.83 Insulation or grounding of 



metal parts . . . ..— 

1,000 

1,500 

$ 229.85 Door and cover plates 



marked "Danger''- ... -- 

500 

750 

$229 87 Hand operated switches . - 

500 

750 

$229.89 Jumpers; cable connections 



(a) . 

500 

750 

(b) .~. 

1.000 

1,500 

$ 229.91 Motors and generators - 

1.000 

1.500 

$ 229.93 Safety cut-off device 

500 

750 

$229.95 Venting . 

500 

750 

$229.97 Grounding fuel tanks-- - 

500 

750 

$229 99 Safety hangers - 

500 

750 

$229,101 Engines 



(a) 

1,000 

1.500 

(b)..._ . 

500 

750 


1,000 

1,500 

$229,103 Safe working pressure; 



factor of safety . 

500 

750 

$ 229.105 Sleam generator number — 

250 

500 

9 229.107 Pressure gauge . 

500 

1,000 

$ 229 109 Safety valves . 

1,000 

1,500 

$229,111 Water-flow indicator - 

500 

750 

$229,113 Warning notice - 

500 

750 

$229,115 Slp/slide alarms. 

1,000 

1,500 

$229,117 Speed indicators. 

750 

1,000 

$229,119 Cabs, floors, and passage¬ 



ways . . Tr —, 






(a) 



(Q Cab seat not securely mounted 



or braced .- 

1.000 

1,500 

(ii) Insecure or inoperative latch¬ 



ing devioe - 

500 

1,000 

(b)(c)(d)(e)(f) -- 

500 

750 

$229121 Locomotive cab noise - 

500 

750 

9 229123 Pilots, snowplows, end 



plates . 

500 

1,000 

$229,125 Headlights . 

1,000 

1,500 

$229,127 Cab lights . 

750 

1,250 

$229,129 Audibie warning device - 

500 

750 

$229,131 Sanders .. 

500 

1,000 


Subpart D—Design Requirements 

$229,141 

lives 

Body structure. MU iocomo- 

500 

1,000 




•45 U.S.C. 34 requires the Secretary of Transportation to 
assess a penalty of not less than $250 nor more than £2,500 
for each and every violation of the Locomotive inspection Act 
or any rule or regulation promulgated under that statute. 

’For purposes of this schedule, an intentional violation is 
the knowing and wiMul failure of a earner to comply with the 
provisions ot this pan The knowledge required for an interv 
bonaJ violation is knowledge of the facts constituting the viola¬ 
tion. Knowledge of the regulations is presumed by law Evi¬ 
dence that a violation has been committed or has been al¬ 
lowed to continue after an FRA inspector has provided the 
earner notification of non-compliance with this part is prims 
facto evidence that the violation was knowing and wiNfui Evi¬ 


dence that a repair has been made to s locomotive part or 
appurtenance but that such part or appurtenance was not 
brought nto fun compliance with this pari is pnms facto evi¬ 
dence that the violation was knowing and wifttuf. 

’Failure to observe any condition for movement set forth m 
paragraph (a) of $ 229 9 wiH deprive the earner of the excep¬ 
tion and make the earner liable for penalty under $$229.7 
through 229.141. 

• Failure to comply with this provision wifi result in the lapse 
of any affected waiver. 


Appendix C—FRA Locomotive Standards 
Code of Defects 

The following defect code has been 
established for use by FRA’s Motive Power & 
Equipment inspectors to report defects 
observed during inspection of locomotives. 
The purpose of the code is to establish a 
uniform language among FRA and the 
railroad industry that will facilitate 
communication, recordkeeping, and 
statistical analyses. The code may not be 
substituted for the description of defects on 
bad order cards affixed to locomotives being 
moved for repairs under 229.9. However, it 
may be used to supplement that description. 

Description of Defects 

229.007 Prohibited Acts 

(a)(1) Locomotive not in proper condition 
and safe to operate. 

229.009 Movement for Non-complying 
Locomotives 

Failure to meet conditions for movement of 
non-complying locomotives for repairs. 

229.011 Locomotive Identification 

(a) Letter "F" missing; 

(b) Locomotive number missing. 

229.013 Control of Locomotives 
229.015 Final Report 

(a) Locomotive; 

(b) Steam generator. 

229.017 Accident Report 

(a) (1) Failure to report accident; 

(2) Failure to preserve defective locomotive 
or part(s); 

(b) Written confirmation. 

229.019 Prior Waivers 
229.021 Daily Inspection 

(a) (1) Locomotive overdue for inspection; 

(2) Failure to make written report of 
inspection; 

(3) Inspection report not properly made out; 

(4) Defects not reported; 

(5) Defects not repaired: 

(6) Report not retained for one year. 

(b) MU Daily Inspection. 

(1) Locomotive overdue inspection; 

(2) Failure to make written report of 
inspection; 

(3) Inspection report not properly made out; 

(4) Defects not reported; 

(5) Defects not repaired: and 

(6) Report not retained for one year. 

(c) Failure to use qualified person. 

229.023 Periodic Inspection General 

(a) (1) Periodic inspection not made to 
locomotive within 92 days; 

(2) Periodic inspection not made to steam 
generator within 92 days; 

(3) Locomotive not positioned so entire 
underneath portion can be safely inspected; 
and 

(4) Inspection made with no facilities 
available. 

(b) Steam generator not properly rendered 
inoperative. 
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(d) (1) Form 6180-49A missing: 

(2) Form 6180-49A improperly made out; 

(3) Form 6180-49A not under transparent 
coven 

(4) Transparent cover missing or broken. 

(e) Form 6180-49A not filed by May 1 each 
year with the Federal Railroad 
Administration (FRA). 

(f) (1) Secondary Form 6180-49A missing; 

(2) Secondary Form 6180-49A not retained 

for two years. 

229.025 Tests: Every Periodic Inspection 

(a) Gauges not inspected. 

(b) (1) Electrical inspection not made: 

(2) Electric devices defective; 

(3) Electric insulation defective. 

(c) 600 volt cable connection or jumper 
cables not inspected; 

(d) (1) Steam generators automatic controls, 
alarms and protective devices not inspected 
or tested or defective; 

(2) Steam pressure gauge not tested. 

(3) Safety valves not properly set and 
tested. 

229.027 Annual Tests 

(a) (1) Failure to clean, repair or replace 
main air reservoir filtering devices or dirt 
collectors; 

(2) Failure to clean, repair or replace: 

(A) Brake cylinder relay valve portions; 

(B) Main air reservoir safety valves; 

(C) Brake pipe vent valve portions; 

(D) Feed and reducing valve portion; 

(E) Related dirt collectors and filters. 

(F) All of the above. 

(3) Failure to properly record air brake 
inspection information on Form 6180-49A. 

(4) (A) Failure to properly record air brake 
inspection information on air record; 

(B) Transparent record holder broken or 
missing; 

(C) Duplicate air record missing or 
improperly made out. 

(b) (1) Load meters not tested; 

(2) Load meter in error. 

(3) Test data not on Form 6180-49A. 

(c) (1) Hydrostatic test of steam generator 
not made properly; 

(2) Visual return water-flow indicator not 
removed, inspected or defective. 

229.029 Biennial Test9 

(a)(1) Air brake valves and valve portions, 
including related dirt collectors and filters 
not cleaned, repaired or tested. 

(2) Failure to properly record air brake 
inspection information on: 

(A) FRA Form 618(M9A; 

(B) Carrier's maintenance files; 

(C) Not under transparent cover in 
locomotive cab. 

229.031 Main Reservoir Tests 

(a) (1) Hydrostatic test not made; 

(2) Hydrostatic test improper; 

(3) Hydrostatic Test not properly recorded 
on FRA Form 6180-49A. 

(b) (1) Hammer test not made; 

(2) Hammer test improper; 

(3) Hammer test not properly recorded on 
FRA Form 618(M9A. 

(c) (1) Main reservoir not drilled; 

(2) Main reservoir improperly drilled; 

(3) Telltale hole penetrated. 

(d) Aluminum main reservoir defective. 
229.033 Out-of-Use Credit 

(a) Out-of-use credit not valid; 

(b) Out-of-use credit improperly recorded. 


229.041 Protection Against Personal Injury— 
Protection not provided or defective: 

(a) Fan openings; 

(b) Exposed gears and pinions; 

(c) Exposed moving parts of mechanisms; 

(d) High-voltage equipment; 

(e) Switches, circuit breakers, contactors, 
relays grid resistors and fuses. 

229.043 Exhaust and Battery Gases 

(a) (1) Exhaust stacks improper height; 

(2) Exhaust manifold defective; 

(3) Exhaust gases into cab or other 
compartments. 

(b) Batteries defective. 

229.045 General Condition 

(a) Locomotive systems and components 
defective or insecure: 

(1) Third rail shoes or beams; 

(2) Traction motors and motor gear cases; 

(3) Fuel tanks: 

(4) Other. 

(b) Hazardous leaks: 

(1) Fuel; 

(2) Oil; 

(3) Water, 

(4) Steam; 

(5) Other. 

(c) Excessive accumulation of oil on 
electrical equipment. 

(d) Improper functioning of components: 

(1) Slack adjusters; 

(2) Pantograph operating cylinders; 

(3) Circuit breakers; 

(4) Contactors; 

(5) Relays; 

(6) Switches; 

(7) Fuses; 

(8) Other. 

(e) Cracks, breaks, excessive wear and 
other structural infirmities of components: 

(1) Quill drives; 

(2) Axles; 

(3) Gears: 

(4) Pinions; 

(5) Pantograph shoes and horns: 

(6) Third rail beams; 

(7) Traction motor gear cases; 

(8) Fuel oil tanks; 

(9) Other. 

229.046 Brakes 

(a) Brake inoperative; 

(b) Automatic brake valve defective; 

(c) Independent brake valve defective; 

(d) Devices for regulating pressure 
defective; 

(e) Water and oil not drained from air 
brake system: 

(f) Other. 

229.047 Emergency Brake Valve 

(a) or (b) Emergency brake valve: 

(1) Missing; 

(2) Defective; 

(3) Improperly positioned; 

(4) Improperly stenciled or marked. 

229.049 Main Reservoir System 

(a) (1) Main reservoir safety valve: 

(A) Missing; 

(B) Defective. 

(a) (2) Control ain 

(A) Missing; 

(B) Defective; 

(C) Improperly applied. 

(b) Air compressor governor: 

(1) Inoperative: 

(2) Defective; 

(3) Other. 


229.051 (a) Aluminum main reservoirs: 

(1) Improperly designed: 

(2) Defective. 

229.053 Brake Gauges—Gauges: 

(a) Improperly located; 

(b) Inoperative: 

(c) Defective; 

(d) Other. 

229.055 Piston Travel 
(a) Brake cylinder piston travel is defective 
if: 

(1) Brake shoe will not clear wheel when 
released; 

(2) Piston travel excessive: 

(3) Brake cylinder pressure improper. 
229.057 Foundation Brake Gear— 

Foundation brake gear is defective if: 

(a) Cracked; 

(b) Broken; 

(c) Missing; 

(d) Worn more than 30 percent; 

(e) Insecure; 

(f) Improperly applied: 

(g) Other. 

229.059 Leakage—Excessive leakage in air 
brake system: 

(a) Main air reservoir and related piping: 

(b) Brake pipe: 

(c) Brake cylinders: 

(d) Control air reservoir 

(e) Other. 

229.061 Draft System 

(а) Defective coupler: 

(1) (A) Gauge exceeds 5*4" on standard 
couplers; 

(B) Gauge exceeds 5Vie" on D and E 
couplers; 

(2) (A) Cracked: 

(B) Broken: 

(3) Anti-creep; 

(4) Slack: 

(5) Broken or cracked coupler carrier 

(б) Broken or cracked yoke; 

(7) Broken draft gear 

(8) (A) Device under draw gear pin missing 
or broken; 

(B) Device under articulated-connection pin 
missing or broken. 

229.063 Lateral Motion 

(a) Excessive lateral: 

(1) Non-powered axles (1"); 

(2) Powered axles (V 4 "); 

(3) MU locomotives (1"); 

(4) Friction bearing axles (1"). 

(b) Center axle (1W); 

229.064 Plain Bearings 

(a) No oil; 

(b) Cracked box; 

(c) Other. 

229.065 Spring Rigging 

(a) Safety Hangers; 

(1) Loose; 

(2) Cracked; 

(3) Broken; 

(4) Missing. 

(b) (1) Elliptical spring: 

(A) Broken; 

(B) Missing; 

(b)(2) Coil spring i9: 

(A) Broken; 

(B) Missing; 

(C) Compressed fully. 

(b) (3) Cracked or broken equalizer, hanger, 
bolt, gib or pin. 

(c) Shock absorber is: 

(1) Broken; 
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(2) Loose: 

(3) Leaking; 

(4) Inoperative. 

229.067 Trucks 

(a) Center plate lost motion; 

(b) Securement; 

(c) (1) Loose; 

(2) Cracked; 

(3) Broken: 

(4) Missing. 

229.069 Side Bearings 

(a) Broken springs: 

(b) Side bearings in contact; 

(1) Side bearings clearance excessive; 

(2) Otherwise defective. 

229.071 Clearance Above Top of Rail Less 
Than 2Vt Inches 
229.073 Wheel Sets 

(a) Wheel circumference improper 

(b) (1) Wheel diameter over 

(2) Wheel diameter over 1W': 

(3) Otherwise defective. 

(c) Gauge improper. 

(d) Gauge between flanges. 

229.075 Wheel and Tire Defects 

(a) or (d) Wheel has slid flat spot or shelled 
spot: 

(1) 2 W in length or more; 

(2) Has two adjoining spots each of which 
is 2" in length or greater 

(3) A single spot 3" in length or more; 

(4) Has two adjoining spots one of which is 
at least 2" in length and the other is 2 Vi" or 
greater. 

(b) Chip or gouge in flange: 

(1) 1 Vi" length and Vi" in width or more; 

(2) lVi" length and %" in width or more; 

(3) 1%" in length and %" in width or more. 

(c) Broken Rim: 

(1) Tread less than 3%"; 

(2) Tread less than 3 Vi". 

(e) Seam in tread. 

(f) Worn flange 

(1) Flange %" or less at %" above the 
tread; 

(2) Flange ‘Vie" or less at %" above the 
tread; 

(3) Flange W or less at %" above the 
tread. 

(g) Tread worn hollow: 

(1) Road locomotive: 

(2) Switching locomotive. 

(h) Flange height 

(1) Flange is 1 Vi" or more from the tread to 
top of flange; 

(2) Flange is 1%" or more from the tread to 
top of flange; 

(3) Flange is 1%" or more. 

(i) Tire less than 1 Vi" thick. 

(j) Rim Thickness: 

(1) Less than 1" in road service; 

(2) Less than ‘Vis" in road service; 

(3) Less than in road service; 

(4) Less than in yard service; 

(5) Less than 1 Vis" in yard service; 

(6) Less than Vi" in yard service. 

(k) Crack or break in: 

(l) Flange; 

(2) Tread; 

(3) Rim: 

(4) Plate: 

(5) Hub area. 

(l) Loose wheel or tire. 

(m) Welded wheel or tire. 

(1) A welded wheel or tire on locomotive 
that is not moving for repairs; 


(2) Improperly welding of wheel or tire. 
229.077 Current Collectors 

(a) (1) Pantograph not operating properly 
from engineer's position: 

(2) Pantograph not locked in down position 
automatically. 

(b) (1) Pantograph not grounded or properly 
locked: 

(2) Pantograph not operating where 
operator can see operation. 

229.079 Third Rail Shoes and Beams 

(a) Third rail shoes not properly 
deenergized; 

(b) Overhead collectors not properly 
deenergized. 

229.081 Emergency Pole; Shoe Insulation 

(a) (1) Emergency pole missing or defective; 

(2) Emergency pole not properly marked; 

(3) Emergency pole not protected from 
moisture. 

(b) Third-rail shoe insulating device 
missing or defective. 

229.083 Insulation or grounding of metal 
parts—Unguarded noncurrent-carrying 
metal parts not properly gounded or 
insulated. 

229.085 Door and cover plates marked 
"Danger."—High-voltage equipment not 
properly marked. 

229.087 Hand-Operated Switches 

(a) Hand operated switches not properly 
covered; 

(b) Hand operated switches not properly 
designated; 

(c) Hand operated switches not properly 
marked. 

229.089 Jumpen Cable Connections 

(a) lumpers and cables not properly located 
or guarded; 

(b) Defective cable and jumpers between 
locomotives: 

(1) Broken or badly chafed insulation; 

(2) Broken plugs, receptacles or terminals; 

(3) Broken or protruding strands of wire. 
229.091 Motor and Generators—Motors or 

generators are defective if: 

(a) Shorted or grounded: 

(b) Throw solder excessively; 

(c) Show evidence of coming apart; 

(d) Overheated support bearing; 

(e) Have an excessive accumulation of oil. 
229.093 Safety Cut-Off Device—Fuel line 

safety cut-off device is defective if: 

(a) Not properly located. 

(b) (1) Does not close automatically: 

(2) Cannot be reset without hazard. 

(c) (1) Not properly marked; 

(2) Inoperative. 

229.095 Venting—Fuel tank vent pipes not 
properly venting. 

229.097 Grounding Fuel Tanks—Fuel tank 
not properly grounded. 

229.099 Safety Hanger—Drive shaft safety 
hanger is defective if: 

(a) Missing; 

(b) Loose; 

(c) Defective. 

229.101 Engines—Internal combustion 
engines are defective if: 

(a) Temperature, pressure alarms, controls 
and related switches are: 

(1) Inoperative; 

(2) Defective; 

(3) Missing. 

(b) Warning notice missing or improperly 
made out. 


(c) Wheel slip/slide improper when 
required. 

229.103 Safe Working Pressure: Factor of 
Safety: 

(a) Minimum factor of safety improper: 

(b) Safe working pressure not properly 
designated. 

229.105 Steam Generator Number 
(a) Identification number not properly 
marked on: 

(1) Separator 

(2) Form 6180-49A. 

229.107 Pressure Gauge 

(a) Steam pressure gauge is defective if: 

(1) Not properly illuminated; 

(2) Missing; 

(3) Improper; 

(4) Defective. 

(b) (1) Steam gauge siphon improper: 

(2) Pipe connection improperly applied; 

(3) Siphon leaking or defective. 

229.109 Safety Valves—Steam generator 

safety valves are defective if: 

(a) Missing: 

(b) Improperly set; 

(c) Improperly located: 

(d) Discharging inside compartment: 

(e) Discharging lines not properly located 
or protected. 

229.111 Water-Flow Indicator: 

(a) (1) Visual water-flow indicator not 
properly illuminated, 

(2) Defective. 

(b) (1) Test valve missing; 

(2) Inoperative; 

(3) Defective. 

229.113 Warning Notice: 

(a) Warning notice missing, or 

(b) Improperly made out; 

(c) Improperly located. 

229.115 Slip/Slide Alarms: 

(a) or (b) Wheel slip/slide device or alarm 
is defective if: 

(1) Non-equipped: 

(2) Inoperative; 

(3) Improper. 

229.117 Speed Indicators: 

(a) Speed indicators are defective if: 

(1) Not equipped; 

(2) Inoperative or otherwise defective: 

(3) Not readable. 

(b) Testing. 

229.119 Cabs. Floors and Passageways— 
Cabs, floors and passageways are 
defective if: 

(a) (i) Cab seat missing or defective. 

(ii) Door latch missing or defective. 

(b) Cab windows defective. 

(c) Hazardous floors, passageways and 
compartments. 

(d) (1) Cab ventilation improper; 

(2) Cab temperature improper. 

(e) Continuous barrier missing or improper. 

(f) Fuses and torpedo container missing or 
improper. 

229.121 Locomotive Cab Noise 
(a) Cab noise is excessive if it exceeds: 

(1) 87 db: 

(2) 90 db; 

(3) 92 db; 

(4) Over 92 db: 

(5) Over 115 db. 

229.123 Pilot. Snowplows and End Plates— 
A locomotive is defective if not equipped 
with an: 

(a) Pilot; 
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(b) Snowplow; 

(c) End plate; 

(d) Too high or low; 

(e) Insecure. 

229.125 Headlight 

(a) A headlight on a road locomotive is 
defective if: 

(1) Inoperative; 

(2) Missing: 

(3) Inadequate. 

(b) A headlight on a yard locomotive is 
defective if: 

(1) Inoperative; 

(2) Missing; 

(3) Inadequate. 

(c) Device to dim headlight. 

229.127 Cab Lights 

(a) Cab lights are defective if: 

(1) Inoperative; 

(2) Missing: 

(3) Inadequate; 

(4) Improperly positioned; 

(5) Defective. 

(b) Cab passageways and compartments 
lights are defective if: 

(1) Inoperative; 

(2) Missing; 

(3) Inadequate. 

229.129 Audible Warning Device 
(a) The audible warning device is defective 
If: 

(1) Missing; 

(2) Inoperative; 

(3) Inadequate. 

229.131 Sanders—Sanders are defective if; 

(a) Missing; 

(b) Inoperative; 

(c) Not lined to rail; 

(d) Creating a personal injury hazard; 

(e) Insecure. 

229.141 (a) The body structure of a 

locomotive (MU) built after April 1,1956, 
operating in trains of more than 600.000 
pounds, is defective if— 

(1) Cannot resist a static end load force of 
800.000 pounds; 

(2) Anti-climber cannot resist a vertical 
load of 100.000 pounds; 

(3) Coupler carrier cannot resist a vertical 
downward thrust of 100.000 pounds; 

(4) Diaphram members do not have an 
ultimate shear value of 300.000 pounds; 

(5) Locking truck to car body cannot resist 
an ultimate shear force of 250.000 pounds; 

(b) The body structure of a locomotive 
(MU) built after April 1,1956, operating in a 
train of less than 600,000 pounds, is defective 
if— 

(1) Cannot resist a static end load force of 
400.000 pounds: 

(2) Anti-climber cannot resist a vertical 
load of 75.000 pounds; 

(3) Coupler carrier cannot resist a vertical 
downward thrust of 75.000 pounds; 

(4) Diaphram members do not have an 
ultimate shear value of 200.000 pounds; 

(5) Locking truck to car body cannot resist 
an ultimate shear force of 250,000 pounds. 

(Secs. 1. 2, 5. 9. 36 Stat. 913, 914 (45 U.S.C. 22. 
23, 28. 34); sec. 6(e) and (f). 80 Stat. 939, 940 
(49 U.S.C. 1655(e) and (f).) 


Issued in Washington. D.C. on March 24. 
1980. 

John M. Sullivan, 

Administrator. 

|FR Doc. 00-9538 Filed 3-26-00; 10:00 am] 
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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of Human Development 
Services 

45 CFR Parts 1320,1321,1324,1326 

Grants for State and Community 
Programs on Aging 

agency: Office of Human Development 
Services (OHDS), HEW. 
action: Final rule. 

summary: The Administration on Aging 
(AoA) in the Office of Human 
Development Services is issuing new 
and revised regulations to implement 
Title III of the Older Americans Act, as 
amended. Title III authorizes formula 
grants to State agencies on aging to 
assist States and local communities to 
develop comprehensive and coordinated 
systems for the delivery of services to 
older persons. Title III provides separate 
allotments for social services (including 
long-term care ombudsman program and 
multipurpose senior centers), congregate 
nutrition services and home-delivered 
nutrition services. These regulations set 
forth the requirements a State agency on 
aging must meet to receive a grant from 
the Administration on Aging. The 
regulations include requirements and 
procedures for designation of State and 
area agencies, submission and approval 
of State and area plans, services 
requirements and hearing procedures. 
EFFECTIVE DATE: March 31,1980. 

FOR FURTHER INFORMATION CONTACT: 
Fred Luhmann, Office of Program 
Development, Administration on Aging, 
Room 4748, 330 Independence Ave., 

S.W., Washington. D.C. 20201, (202) 472- 
3057. 

SUPPLEMENTARY INFORMATION: 
Background 

The Older Americans Act was 
enacted in 1965. It has been amended 
eight times. On October 18,1978, the 
President signed the latest amendments, 
the Comprehensive Older Americans 
Act Amendments of 1978. These 
amendments consolidated under one 
title, Title III, three activities, social 
services, nutrition services, and 
multipurpose senior centers, which had 
been authorized under three separate 
titles. The purpose of this consolidation 
is to provide more effective coordination 
and use of community resources in 
planning and providing services to older 
Americans. The Act emphasizes the 
development of comprehensive and 
coordinated delivery systems, the 
elimination of duplication and 


overlapping functions, the integration of 
social and nutrition services and 
strengthening the role of area agencies 
on aging. 

On July 31,1979, a Notice of Proposed 
Rulemaking (NPRM) was published in 
the Federal Register (44 FR 45032). This 
notice proposed to replace the 
regulations appearing in subchapter C of 
45 CFR, Chapter XIII by the proposed 
Part 1321, Grants for State and 
Community Programs on Aging. Part 
1320—General; Part 1324—Nutrition 
Program for the Elderly; and Part 1326— 
Multipurpose Senior Center would be 
vacated and reserved and Part 1321 
would be completely revised. 

Public Participation 

Hearings. During the comment period, 
the Administration on Aging (AoA) 
conducted “public hearings/’ Hearings 
were held in each city with a Regional 
Office, except for Region III which held 
its hearing in Washington, D.C. The 11th 
hearing was held in Hawaii. Over 400 
persons offered formal testimony. All 
testimony and written comments from 
these hearings have been reviewed and 
considered in preparing these final 
regulations. 

Written Comments. Approximately 
1,700 written comments were received. 
All comments were carefully reviewed 
and considered in developing these final 
regulations. A number of sections in the 
NPRM received no comments or 
relatively few comments. Some other 
sections received comments which 
related to technical errors, or omissions 
in the NPRM. (For example, a mistake in 
paragraph numbering). A third group of 
comments focused on minor changes in 
wording that do not change the meaning 
of a section. (For example, inserting the 
word “Governor” in Section 1321.35. 

This simply clarified a current practice, 
namely, that the Governor, as well as 
the State agency is notified of any action 
which the Commissioner takes on a 
State plan). A fourth group of comments 
questioned sections of the regulations 
which simply repeat provisions of the 
Act. (For example, Section 1321.109 
which requires preference for serving 
those with greatest economic or social 
need). While we made changes in the 
regulation when called for by these four 
categories of comments, we will not 
discuss these minor changes in the 
preamble. The discussion that follows 
focuses on the major issues that were 
raised by commenters, and their 
substantive comments on these issues. 
We have presented the issues by first 
giving a summary of the comments and 
secondly giving our response to these 
comments. 


Summary of Major Comments and AOA 
Response 

Section 1321.3. Definitions. This 
section of the NPRM proposed, among 
other definitions, three options for the 
definition of “greatest economic need” 
and a definition of “greatest social 
need.” These two proposed definitions 
received the overwhelming majority of 
comments. 

Greatest economic need. The three 
options we proposed to define “greatest 
economic need” were; 1) at or below the 
poverty level established by the Bureau 
of the Census; 2) at or below the near 
poverty level; or 3) at or below the 
maximum income level for eligibility in 
the State's Title XX program. The first 
option was comparable to the definition 
of low income that we have used for a 
number of years to implement the 
former statutory requirements for 
consideration of low income older 
persons. 

The majority of commenters preferred 
the third option for “greatest economic 
need.” Commenters recognized that this 
definition would result in targeting on 
more older persons. In addition, 
commenters felt that this definition, by 
bringing Title III criteria in line with 
Title XX criteria, would result in greater 
equity in service delivery. Those 
opposed to the third option felt that it 
would not target scarce resources to 
older persons who were in greatest 
need. 

The first option received the second 
largest number of favorable comments. 
These commenters felt that the second 
and third options would include too 
many older persons. In addition, 
commenters felt that the variations in 
State Title XX criteria would result in 
significant inequities nationwide. Those 
favoring the first option also noted that 
it would result in greater targeting on 
minority older persons, who are 
represented in greater proportion among 
those older persons with lowest income. 

AoA response: As we pointed out in 
the NPRM. there is an inevitable tension 
created by the statutory requirement for 
preference for those in greatest 
economic or social need, and the 
repeated insistence in the legislative 
history that programs under the Act are 
for all older persons, and that means 
testing should accordingly not be 
permitted. This tension is reflected in 
the options we proposed to define 
greatest economic need, and the 
comments we received on those 
definitions. After careful consideration 
of those comments, we decided to select 
the first option. We made this decision 
for several reasons. First, we concluded 
that the first option is the only one likely 
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to result in effective targeting on those 
who are in greatest need, and is 
therefore most consistent with the intent 
of the Act. Second, this is the definition 
for low income that we have used in the 
program for a number of years. Service 
providers have procedures in place for 
implementing this standard, and 
participants are accustomed to it Third, 
we want the level of services provided 
to minority older persons not to be 
adversely affected by a definition which 
might deemphasize services to them. 
Since minority older persons are 
represented in a greater incidence 
among those with the lowest income, we 
believe the choice of the first option will 
reaffirm our commitment to assure that 
minority older persons receive the 
services that they need. 

We want to reemphasize that this is 
only a preference requirement, and that 
an individual older person who request 
services under Title III may not be 
denied those services because of his or 
her income. 

Greatest social need. We proposed in 
the NPRM to define greatest social need 
as “those non-economic factors such as 
isolation, physical or mental limitations, 
racial or cultural obstacles, or other non¬ 
economic factors which restrict 
individual ability to carry out normal 
activities of daily living and which 
threaten an individual's capacity to live 
an independent life." 

A majority of commenters expressed 
support for this proposed definition of 
"greatest social need." However, many 
commenters suggested a change in the 
definition to include the words 
"linguistic or language barrier." Some of 
these commenters pointed out that 
frequently the service needs of 
minorities with limited English language 
capabilities were overlooked. Many 
commenters also suggested including 
specific mention of certain minority 
groups, that is, Blacks. Hispanics, Asian 
Americans, and American Indians. 

Some commenters indicated that the 
proposed definition was too vague or 
difficult to implement. They expressed 
concern that it could be interprested in 
many ways by State and area agencies. 
A few commenters recommended 
including in the definition additional 
criteria, for example: advanced age, 
illiteracy, sociomedical disabilities, 
institutionalization. 

A number of minority organizations 
expressed concern that as a result of the 
1978 amendments, programs under the 
Act would place less emphasis on 
serving minority older persons. We were 
asked to consider including all minority 
older persons in the definition of those 
with “greatest social need." 


AoA response: We revised the 
definition of “greatest social need" to 
include language barriers and to 
mention explicitly Blacks. Hispanics, 
American Indians and Asian Americans 
as examples of individuals who may 
experience cultural or social isolation 
caused by racial or ethnic status. 

We recognize that our definition is 
broad but believe strongly that it should 
encompass all major factors that 
produce greatest social needs. We think 
that our definition is sufficiently precise 
so that State agencies can identify the 
groups covered by it and thus focus on 
them. 

In response to the concerns of 
minority organizations we carefully 
analyzed the extent to which we might 
include minority status in classification 
of those older persons in “greatest social 
need." The proposal to include all 
minority persons under the 
classification of those having the 
greatest social need would constitute a 
preference solely on the basis of race. 
We have concluded, based on 
discussions with the Office of the 
General Counsel, that we do not have 
adequate legal authority to require such 
a preference. 

Programs under the Older Americans 
Act are subject to the requirements of 
Title VI of the Civil Rights Act of 1964. 
Title VI provides that: “No person . . . 
shall, on the ground of race, color, or 
national origin, be excluded from 
participation in, be denied the benefits 
of, or be subjected to discrimination 
under any program or activity receiving 
Federal financial assistance." 

The 1978 amendments removed from 
the Act our express statutory authority 
for requiring preferences for minority 
groups. Under the recent Supreme Court 
decision of Regents of the University of 
California v. Bakke, 438 U.S. 265 (1978), 
both Title VI and the equal protection 
clause of the Fifth Amendment to the 
Constitution require that any 
preferences imposed solely on the basis 
of race be subject to strict scrutiny. 
Under Bakke. such preferences might be 
found illegal, in the absence of a 
compelling reason or adequate official 
legislative, judicial, or administrative 
findings, of the need to remedy the 
effects of prior discrimination. We do 
not have such official findings. 

However, under Bakke . race may be 
one factor to be considered in the 
distribution of public benefits. We have 
accordingly modified the definition of 
greatest social need to clarify that 
persons suffering from cultural or social 
isolation caused by race or ethnic status 
may be classified as those in “greatest 
social need." 


The inclusion of this language would 
permit State and area agencies to give 
preferential status for the delivery of 
services to minority elderly persons 
suffering from such isolation and still 
comply with the principles enunciated 
by the Supreme Court in Bakke. 
Furthermore, while race can not be used 
as a sole criterion for the preferential 
distribution of benefits under the Act, 
our regulations implementing Title VI 
allow for affirmative action which might 
be applicable to State and area agencies 
in their determination of “greatest social 
need." Under 45 CFR 80.3(b)(6)(ii): 

Even in the absence of. . . prior 
discrimination, a recipient in administering a 
program may take affirmative action to 
overcome the effects of conditions which 
resulted in limiting participation by persons 
of a particular race, color, or national origin. 

Additionally, 45 CFR 80.5(j) states 
that: 

Even though an applicant or recipient has 
never used discriminatory policies, the 
services and benefits of the program or 
activity it administers may not. in fact, be 
equally available to some racial or 
nationality groups. In such circumstances, an 
applicant or recipient muy properly give 
special consideration to race, color, or 
national origin to make the benefits of the 
program more widely available to such 
groups not then being adequately served. 

In view of the fact that many minority 
elderly persons have lived through a 
period of time in which they have been 
excluded from equal access to and 
participation in many programs and 
activities, such voluntary affirmative 
action might be authorized to ensure 
that social services provided under Title 
III of the Older Americans Act are 
adequately serving minority elderly 
persons. 

Based on the preceding discussion, we 
conclude that State and area agencies 
may legally and properly focus on 
serving minority older persons where an 
evaluation of factors indicates that these 
individuals are suffering from cultural or 
social isolation because of race, color, or 
national origin. In our view, such 
emphasis is consistent with the 
legislative authority contained in the 
Act, with Title VI of the Civil Rights Act, 
and with underlying consitutional 
requirements. 

Section 1321.13. Organization of the 
State Agency. We provided in the NPRM 
that the State agency could be either a 
single purpose or a multipurpose agency 
and left the multipurpose agency the 
option whether to designate a single 
organizational unit. This would have 
been relaxation of our existing 
requirement for a single organizational 
unit. Most commenters, including State 
and area agencies and advocates, did 
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not support this automatic relaxation. A 
majority of commenters felt that 
elimination of the requirement for a 
single organizational unit would mean 
greater fragmentation of services for 
older persons. Many felt that a single 
purpose structure provides for more 
efficient accountability of funds, clearer 
and more effective direction to area 
agencies on aging, and maximum 
visibility for programs and concerns for 
the elderly. Further, 6ome commenters 
believed that deletion of the requirement 
for a single organizational unit is 
inconsistent with the concept of 
consolidation of nutrition, social 
services, and senior center facilities and 
services. 

Twelve commenters, including the 
National League of Cities (NLC), the 
National Governor’s Association, and 
the U.S. Conference of Mayors, 
supported the NPRM provision. They 
emphasized that each State should have 
the flexibility to determine the type of 
political structure most appropriate for 
the administration of programs for the 
elderly. The NLC felt that we should 
retain the right to impose a requirement 
if we determined that a State was not 
meeting its statutory responsibilities. 
Many State and area agencies on aging 
commented that removal of the single 
organizational unit would weaken their 
effectiveness in providing service to the 
elderly. 

AoA response: We agree that 
programs under the Act should be 
administered in the way that ensures the 
most effective delivery of services to 
older persons. We were persuaded by 
the commenters that it was essential 
that each State agency have some 
designated unit to serve as the visible 
focal point for programs for older 
persons in the State. We concluded that, 
unless a State makes some showing to 
the contrary, our goal of effective 
planning, advocacy, and service 
delivery will be best ensured by a single 
organizational unit requirement We 
have accordingly revised this section to 
require that, in those cases in which the 
designated State agency is a 
multipurpose agency, it must delegate 
all authority and responsibility under 
this part to a single organizational unit. 

However, we also think that 
multipurpose agencies which can 
effectively carry out their 
responsibilities under this part without 
delegating all responsibility to a single 
organizational unit should not be 
required to do so, provided that those 
agencies keep some component unit 
which serves as a visible focal point for 
policy development, advocacy, 
coordination, monitoring and evaluation 


of programs for older persons. We are 
therefore providing in these regulations 
for a waiver by the Commissioner of the 
single organizational unit requirement. 

A State may request a waiver as part 
of its State plan or as a plan 
amendment. The State agency must 
describe its method for carrying out its 
functions and responsibilities under this 
part. The State agency must also 
designate a component unit which plans 
and develops all policy on programs for 
older persons under this part, and 
provides a visible focal point for policy 
development, advocacy, coordination, 
monitoring and evaluation of programs 
for older persons within the State. The 
Commissioner will approve a waiver 
request unless he or she finds the waiver 
adversely affects the ability of the State 
agency to cairy out its functions and 
responsibilities under this part. 

Section 1321.15 State agency 
administration. The NPRM required 
each State agency to use proper and 
efficient methods for administering the 
State plan. Specifically, the NPRM 
required States by September 30,1980, 
to establish written procedures for 
carrying out all of the State agency’s 
functions under this part. The NPRM 
also required the State agency to publish 
the procedures for public comment, to 
maintain on file a functional statement 
of the manner in which the State agency 
performs its responsibilities; and to 
submit any reports the Commissioner 
requires. 

A number of commenters questioned 
the appropriateness of the requirement 
for written State agency procedures 
under paragraph fb) of this section. They 
thought the requirement was too 
burdensome. One commenter suggested 
without being specific, that this 
requirement might conflict with existing 
State rulemaking procedures. Others 
indicated a likelihood of an increased 
financial burden to implement this 
requirement. Some commenters thought 
the proposed requirement in paragraph 
(b) to have State agency procedures in 
effect by September 30,1980 was 
inappropriate because of the delay in 
publishing final Title III regulations. 
These commenters proposed that the 
required effective date for State agency 
procedures be one year after the 
issuance of final regulations. A few 
commenters expressed concern about 
what type of reports might be required 
by the Commissioner, and noted the 
need for adequate time to prepare 
reports for submission. 

AoA response: We did not intend in 
this regulation either to impose undue 
staff or financial burdens on States or to 
conflict with State rulemaking 
procedures. Neither did we intend to 


subject every internal administrative 
procedure of the State agency to 
publication. For example, we did not 
intend to require a State agency to 
publish and receive comments on such 
matters as changes in position 
descriptions, or minor organizational 
realignments. We did, however, intend 
that States publish for review and 
comment those policies which describe 
in general terms the manner in which 
the State agency carries out its functions 
under this part. For example, a State 
must have written policies for how it 
determines its intrastate funding 
formula; how it designates area agencies 
and approves area plans; and how it 
conducts public hearings. We think a 
requirement of this kind is consistent 
with proper administrative practice and 
that a State agency can carry out this 
requirement without unreasonable 
burden. Since we do not require specific 
procedures for publication, we do not 
think the process that these regulations 
require is inconsistent with State 
rulemaking procedures. We accepted the 
comments concerning the date by which 
a State must have policies in place. 
Paragraph (b)(iv) requires a State to 
have final policies in effect no later than 
one year after the effective date of these 
rules. We eliminated the requirement of 
paragraph (d) on reports to the 
Commissioner. We decided that the 
Department's general grant regulations 
at 45 CFR Part 74 already contain 
sufficient authority for the 
Commissioner to require the reports he 
decides are necessary, and that we 
might be implying that we were 
increasing a State’s reporting burden by 
repeating the requirement here. 
Ordinarily, the specific content and 
format of these reports are prescribed in 
guidelines, rather than in regulations. 

Section 1321.17 Staffing. The NPRM 
required that, subject to merit system 
requirements, State and area agencies 
give preference in hiring to persons age 
60 or older; and required the State 
agency to have a staffing plan on file for 
review. A number of commenters 
proposed a requirement that the State 
director be a qualified, full-time 
employee. Some commenters proposed 
specific types of qualifications in such 
areas as business administration, 
accounting or law. Similarly, 
commenters advocated that other State 
agency staff have certain minimum 
requirements, for instance, that there 
should be a registered dietitian or 
professional nutritionist on the State 
agency staff and that the regulations 
require full-time staff other than just the 
State director. A few commenters 
proposed that the regulations require 
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proportionate representation of the State 
agency staff of those minority or ethnic 
groups residing in the State. Some 
commenters questioned the legal basis 
for the requirement that preference in 
hiring be given to persons aged 60 and 
older. They recommended a reduction of 
this age to 55 or 45. 

AoA response: We amended this 
section to require that the director of the 
State agency be a full-time employee 
and that adequate numbers of other 
staff be employed by the State agency. 
We also added the requirement that the 
State agency director and other staff be 
qualified for their positions. We did not 
impose any requirements concerning 
specific qualifications of staff because 
States are governed by the general 
norms for merit systems contained in 5 
CFR Part 900, Subpart F Standards for a 
Merit System of Personnel 
Administration. 

The affirmative action requirements 
which the State agency must follow are 
contained in Subpart F. In the absence 
of a specific finding of prior 
discrimination, and without the Office of 
Personnel Management’s (OPM) 
concurrence, we may not exceed these 
rules by requiring proportionate 
representation on the State agency staff 
of minority or ethnic groups residing in 
the State. However, we did wish to 
emphasize the State agency’s 
responsibility in this matter by citing in 
these regulations the specific section 
from Part 900 that addresses affirmative 
action. Therefore, with the concurrence 
of the Office of Personnel Management 
(OPM). we added this reference in a 
new paragraph (d). 

Although a few commenters suggested 
lowering the age of preference for State 
agency employment to 55 or even 45. we 
do not have the authority to do so. 
Section 307(a)(ll) of the Act explicitly 
requires that each State plan provide, 
subject to the requirements of merit 
employment systems, that preference be 
given to individuals aged 60 or older for 
State agency staff positions for which 
they qualify. 

Section 1321.19 Confidentiality and 
disclosure of State agency information . 
The NPRM provided that no information 
about an older person could be 
disclosed in a form that identified the 
older person without his or her informed 
consent. The NPRM also provided the 
State agency must disclose to all 
interested persons all other information 
and documents developed or received 
by the agency in carrying out its 
responsibilities under this part. These 
requirements were similar to those in 
the existing regulations. 

The commenters were divided on the 
the type of consent that should be 


required. Some commenters urged that 
all disclosure should require written 
consent. Other commenters wished to 
exclude information and referral (I&R) 
services from this requirement because 
the bulk of I&R services are by 
telephone. Two commenters urged that 
the section be rewritten so that 
“informed consent’’ would not imply 
“written consent” Some commenters 
expressed concern that the disclosure 
provisions in the NPRM were excessive 
and that State laws or rules should 
govern. It has also come to our attention 
that some State and area agencies may 
be requiring service providers to 
disclose routinely the names of older 
individuals to whom they provide 
services. We intended this restriction to 
apply to any disclosure by the service 
providers. The problem arises 
particularly with legal services 
providers, who may be under an ethical 
obligation to preserve the anonymity of 
their clients from everyone, including 
Federal, State, or area agency auditors. 

AoA response: We revised this section 
to permit an older person or his or her 
legal representative to approve 
disclosure. This is consistent with the 
requirement for the ombudsman 
program at 5 1321.43(e). We do not think 
that informed consent necessarily 
implies written consent. In our view, 
written consent would be preferable, 
and could be obtained in advance. 

We have carefully evaluated whether 
the consent requirement should apply 
against the Federal. State, and area 
agencies which have statutory 
responsibility for the implementation of 
the Title III program. We are concerned 
not to adopt a position which would 
frustrate necessary monitoring or would 
jeopardize the Department’s access to 
records under other programs it funds. 
We are also concerned not to 
unnecessarily infringe on the privacy of 
older people to whom we provide 
services. We have finally concluded that 
agencies administering the program 
must have access to that information 
which is necessary to ensure that each 
part of the program is administered 
properly. However, we intend for 
agencies to use the least intrusive 
methods possible to obtain the 
information necessary to fulfill 
particular monitoring objectives. One 
method that has worked well is the one 
of an independent auditor hired by the 
service provider and satisfactory to the 
monitoring agencies. At the same time, 
we urge providers to notify all 
participants that monitoring agencies 
may require disclosure, and to explain 
the purpose of this disclosure. 


We have also revised the disclosure 
requirements for other information. 
Commenters who oppose this 
requirement seemed generally 
concerned that it was too broad, and 
would require disclosure of documents 
such as personnel records and intra¬ 
agency decision memoranda. However, 
we do not think that it is necessary or 
advisable to eliminate all disclosure 
requirements in this regulation in order 
to protect these kinds of documents 
from disclosure. We are unfamiliar with 
all of the disclosure requirements of the 
various States, and are concerned that 
the public may not have full access to 
appropriate documents if we made 
disclosure a matter of State law. We 
have therefore revised this section to 
provide that the State agency would not 
be required to disclose those types of 
information and documents that are 
exempt from disclosure by a Federal 
agency under the Federal Freedom of 
Information Act. We think that this 
exemption strikes an appropriate 
balance between the needs for 
confidentiality and free access to State 
agency information. 

Section 1321.25 Content of the State 
plan. The NPRM required that the State 
plan be based on area plans. The NPRM 
also listed the State agency function 
requirements; area agency and area plan 
requirements; service delivery, fiscal, 
and information requirements of the 
State plan. Most of the comments on this 
section addressed the provisions in 
paragraph (g) regarding the resource 
allocation plan, means testing and the 
resource inventory. WRh regard to the 
resource allocation plan some 
commenters were concerned whether a 
multipurpose agency which serves as 
the State agency would be required to 
identify all the funds it administers, 
even if some funds were not used to 
provide services to older persons. Other 
commenters questioned the impact 
which the requirement to include all 
funds would have if the maintenance of 
effort rule applied to all funds included 
in the State plan. Both groups of 
commenters requested that the word all 
be deleted from paragraph (g)(3). 
Commenters on this section and on 
5 1321.109 generally agreed with the 
NPRM treatment of means testing. Many 
said that the NPRM definition should 
not limit knowledge of income 
information for data purposes or for 
referring individuals to other services 
where income may be used to determine 
eligibility. A small minority of comments 
totally favored means testing. A few 
commenters indicated that means 
testing should be used for certain 
services, notably legal services. Others 
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commented that means testing was 
necessary in order to determine greatest 
economic need. Some commenters 
thought that it was burdensome and 
impractical to require the State plan to 
include a resource inventory of funds 
spent by other agencies in the State for 
services to older persons. 

AoA response: We clarified our intent 
in paragraph (g)(3) by adding the words 
“for services to older persons” after the 
words “all funds.” The revisions made 
in § 1321.205 clarify that not all State 
funds in the resource allocation plan are 
subject to the maintenance of effort 
requirement. We retained the language 
of the NPRM in paragraph (g)(4)(ii) 
prohibiting means tests for any service 
provided under this part. We think the 
legislative history of the Act and the 
Conference Report on the 1978 
amendments quoted in the preamble to 
the NPRM express clear Congressional 
intent that there be no means test for 
any service under the Act. We agree 
that the requirement for a resource 
inventory may be burdensome, and have 
deleted it. 

Section 1321.27 Amendments to the 
State plan. The NPRM required a State 
agency to amend its plan, hold hearings, 
and submit the amendment for A-95 
clearance and the Governor’s review, 
whenever the agency proposed to add. 
change, or delete any plan provision, or 
whenever State agency organization 
policy, or operation changed. Most 
commenters felt that major substantive 
changes should be subject to this formal 
review process, but that non-substantive 
additions, changes or deletions should 
not. Commenters were concerned that 
the requirements as written would result 
in unnecessary public hearings, 
additional paperwork and unreasonable 
administrative delay. 

AoA response: We agree that the 
State agency ought to have the 
flexibility to make minor changes in its 
approved plan without going through the 
formal review process. We want to 
retain the hearing and review 
requirements for major changes and so 
we revised the provisions which specify 
which changes must be considered 
amendments. We want to emphasize 
that the State agency may not make any 
change, however minor, in the 
provisions or operation of its approved 
plan that is inconsistent with statutory 
requirements or the requirements of this 
part. 

Section 1321.29 Development and 
review of the State plan and plan 
amendments. The NPRM provided that a 
State agency must meet the requirement 
that the State plan be based on area 
plans by giving all area agencies in the 
State an adequate opportunity to 


participate in the development of the 
State plan in order to ensure that the 
objectives established in State and area 
plans are consistent. The NPRM also 
proposed rules for public hearings and 
for review of the State plan or plan 
amendments by the State Advisory 
Council, State A-95 clearinghouse and 
the Governor. 

Most of the commenters on paragraph 
(a) supported the basic concept that the 
State plan should be based on plans 
developed by area agencies in the State. 
However, they maintained that the 
process and procedures for deciding 
what goes into the State plan and for 
resolving differences between the State 
and area agencies were unclear. Most 
commenters on paragraph (b) supported 
the principle of holding public hearings; 
but stated that public hearings should be 
held only on substantive State plan 
amendments. 

Some commenters suggested that 
what constituted “adequate notice” in 
paragraph (b)(2) was unclear and 
proposed that “notice should be given at 
least 60 days prior to the hearings.” 

Some commenters were concerned that 
the term “throughout” might be 
interpreted to mean that more public 
hearings would be required than 
necessary to get a broad base of public 
opinion. Commenters recommended 
deletion of the words “throughout the 
State” and substitution of “in the State.” 

Comments received on paragraph (c) 
supported the principle of review by the 
State advisory council and A-95 
clearinghouse. However, they 
recommended that the two reviews and 
comments be held concurrently. 

AoA response: We concluded that 
although it is highly desirable for State 
and area agencies to enter into 
collaborative efforts in the development 
of the State plan, the State agency has 
the authority and the responsibility for 
the development of the State plan. It is 
essential to obtain necessary planning 
information from area agencies and to 
obtain area agency input on the setting 
of program objectives and priorities. 
However, the State agency on aging 
must make the final decisions on the 
content of the State plan. 

Therefore, we changed the wording in 
paragraph (a) to require State agency 
consultation with area agencies for (1) 
assessment of needs, (2) establishment 
of statewide priorities. (3) State plan 
review procedures, and (4) assurance 
that objectives in State and area plans 
are consistent. 

We agree that only the substantive 
changes in the State plan specified in 
§ 1321.27 require amendments to the 
plan and public hearings on those 
amendments. We concluded that it is 


important to allow States flexibility in 
determining the timing of public 
hearings. Therefore, we retained the 
language of the NPRM. The term 
“throughout” the State means only that 
States must set up procedures which 
provide for input from all areas of the 
State. This requirement does not imply 
that hearings must be held in every area 
of the State. Accordingly, we have 
retained it. We concluded that the State 
advisory Committee and A-95 review of 
the plan could occur simultaneously. 
Therefore, we accepted the comments 
and revised paragraph (c) to permit 
these provisions to occur 
simultaneously. 

Section 1321.31 Submission of the 
State plan and plan amendments to the 
Commissioner for approval. The NPRM 
required the State agency to submit the 
State plan and amendments, signed by 
the Governor, to the Commissioner 90 
days prior to the proposed effective 
date. All commenters were opposed to 
the 90 day time frame, with many 
recommending a 60 day time period. 

In several instances, commenters 
expressed concern that the present 
requirement, coupled with the 
requirements for development and 
review of the State plan and 
amendments, would necessitate at least 
150 days administrative lead time 
following preparation of the State plan 
or amendment. 

AoA response: We accepted the 
suggestion of the majority of 
commenters who recommended that the 
time frame for a plan to be submitted to 
the Commissioner be reduced from 90 to 
60 days. 

Section 1321.41 Advocacy 
responsibilities: general. The NPRM 
listed a number of activities which the 
State agency must undertake to carry 
out its advocacy responsibilities on 
behalf of older persons. 

Some commenters expressed concern 
with the burden of the responsibility in 
paragraph (a) to review and comment on 
all State plans, budgets and policies 
which affect older persons. Other 
commenters thought the requirement in 
paragraph (b) to conduct public hearings 
on the needs of older persons duplicated 
the efforts of area agencies, since area 
agencies are also required to conduct 
such hearings. Some commenters 
indicated the State plan format should 
include assurances by the Governor that 
all other State agencies will submit to 
the State agency on aging copies of 
plans, budgets and policies that impact 
on the lives of older persons. In 
addition, some commenters 
recommended that State and area 
agencies be given the responsibility to 
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monitor all programs where older 
persons are employed. 

AoA response: Section 305(a)(1)(D) of 
the Act requires the State agency on 
aging to review and comment on all 
State plans, budgets and policies which 
affect older persons. Therefore, while 
we recognize the concerns expressed by 
commented, we cannot change this 
requirement. On the subject of public 
hearings, we think that the conduct of 
public hearings on the needs of older 
persons is an important responsibility 
for both State and area agencies. We do 
not view these as duplicative, since each 
level of hearing provides a different 
perspective on the needs of older 
persons. We want to emphasize that 
hearings on the needs of older persons 
differ in purpose from hearings on State 
and area plans. The public hearings on 
the needs of older persons are an 
advocacy activity to find out what 
should be done by and for older persons; 
hearings on State and area plans are an 
administrative activity to obtain public 
input on proposed plans for the 
provision of services under the Act. 

Finally, we wish to point out that the 
purpose of these rules is only to regulate 
activities under the Older Americans 
Act, as amended. We believe that it 
might be useful for State and area 
agencies to monitor all programs where 
older persons are employed. However, 
we think that these agencies should 
have the discretion to decide whether 
they think that this type of monitoring is 
an effective use of their resources. 

Section 1321.43 Long-term care 
ombudsman program. As expected we 
received a number of comments on the 
broad range of issues raised by these 
new statutory requirements. In general, 
comments on this section focused on the 
following major issues: 

(1) Funding. The NPRM provided at 
{ 1321.197 that the State agency must 
spend annually on the ombudsman 
program at least the greater of 1 percent 
of its social services allotment or 
$20,000. Commenters suggested that the 
program requirements were too 
ambitious for this level of funding and 
that State agencies currently lacked the 
resources or capabilities to accomplish 
the intent of these requirements. 

AoA response: The minimum funding 
level proposed in S 1321.197 is required 
by Section 307(a)(16) of the Act. Since 
the regulations do not establish a 
maximum. State agencies are free to 
take any amount from the Title UI-B 
funds which they think necessary to 
accomplish the intent of this section. 

(2) Operating Organization. Some 
comments called for prohibiting groups 
or organizations that are directly 
associated with associations of long 


term care facilities, such as in a 
consultant capacity, from contracting 
with the State agency to operate the 
ombudsman program. Other 
commenters recommended that we 
prohibit operation of the ombudsman 
program outside the State agency. 

AoA response: We agree that 
consultants of associations of long-term 
care facilities should not operate 
ombudsman programs. We have 
accordingly revised the regulation to 
prohibit agents as well as affiliates of 
these associations from operating a 
program. Section 307(a)(12)(A) of the 
Act authorizes a State agency to 
contract for the operation of this 
program. The regulations reflect this 
statutory provision. 

3. Definition of "any similar adult 
care home." The overwhelming number 
of commenters stated that we should 
leave up to the State agency the 
definition of any similar adult care 
home, which is the fourth category of 
long-term care facilities that must be 
covered under the program. 

AoA response: We agree with the 
commenters that, particularly at the 
beginning of this program, the State 
agency should determine, to the extent 
possible under statutory requirements, 
the facilities to be included in its 
program. Therefore, we defined any 
similar adult care home as defined by 
the State agency in the State plan and 
approved by the Commissioner. 

4. Investigation and resolution of 
complaints regarding administrative 
action. The NPRM required, based on 
Section 307(a)(12)(A)(i) of the Act, that 
the ombudsman program investigate and 
resolve complaints relating to 
administrative action which may 
adversely affect the health, safety, 
welfare and rights of residents. Some 
commenters thought the regulation 
should emphasize the effort to resolve 
complaints. A number of commenters 
asked for a clarification of what 
constitutes "administrative action." 

Most commenters recommended a broad 
definition. Some commenters were also 
concerned that we not require the State 
agency on aging to duplicate the 
investigative, licensing, or monitoring 
functions of other State agencies. Some 
commenters recommended that the 
regulations allow more than one method 
for complaint resolution. 

AoA response: We agree that 
"administrative action" should be 
defined. Although we recognize that a 
broad definition might require 
coordination with other programs, we 
think that a broad definition most 
accurately reflects the purposes of the 
program. We have therefore added the 
following definition: "Administrative 


action means any action or decision 
made by an owner, employee or agent of 
a long-term care facility, or by a 
government agency, which affects the 
provision of service to residents covered 
by this section." This definition would 
require ombudsman response to 
complaints involving such issues as 
quality of life and quality of care in 
long-term care institutions, 
reimbursement issues, discrimination 
against Medicaid patients, etc. This 
definition would not require 
ombudsman response to complaints 
dealing with family disputes and labor 
disputes, unless action or lack of action 
by facilities or government agencies 
related to such disputes adversely 
affected residents of long-term care 
facilities. This definition is in keeping 
with the recommendation of the 
Ombudsman Task Force formed to 
assist AoA in implementing the 
ombudsman legislation. 

The statute requires that the program 
resolve complaints, not simply attempt 
to resolve them. However, the regulation 
leaves to the State agency the discretion 
to choose appropriate methods of 
resolution. We recognize that there will 
be many instances in which the program 
will not be able to achieve full 
resolution of complex problems giving 
rise to specific complaints. We expect 
only that the program take whatever 
steps are reasonable and feasible to 
achieve this full resolution. 

5. Legislation . A number of 
commenters recommended deleting the 
requirement that the ombudsman 
monitor legislation pertaining to long¬ 
term care. Others recommended that the 
ombudsman be required to participate in 
the development of such legislation. 

AoA response: The requirement for 
the ombudsman to monitor legislation is 
contained in Section 307(a)(12)(A)(ii) of 
the Act. We did not expand on this 
requirement to include a mandate for 
the ombudsman to assist in developing 
legislation because we are concerned 
that the programs would not have 
sufficient resources to carry out this 
requirement and because we are not 
certain whether this type of requirement 
is appropriate. 

6. Access to facilities and residents. 
The NPRM provided that the State 
agency establish procedures for 
"appropriate access" to facilities and 
residents and their records. The NPRM 
required prior written consent from the 
resident for access to his or her records. 
Some commenters requested 
clarification of what constitutes 
"appropriate access" to the facility and 
residents. Some commenters also 
requested that we differentiate between 
access for volunteers and access for 
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paid staff, and that we also require 
access for area agencies. A few 
commenters recommended amending 
the NPRM language to specify the right 
to meet privately with residents. 
Comments related to access to 
residents’ records focused on the NPRM 
requirement to obtain written consent 
from each resident as a condition for 
access to his or her records. A number 
of commenters opposed this provision 
because it could jeopardize the 
anonymity of the individual whose 
complaint is being investigated, it would 
conilict with some State ombudsman 
laws, and it conflicted with the 
legislative intent that the ombudsman 
have access to such records. Some 
commenters were also concerned that 
the State agency would not have the 
authority to require access to facilities 
and records. 

AoA response: In response to the 
comments and the recommendations of 
the Ombudsman Task Force, we revised 
the regulation to provide that the State 
agency must establish procedures to 
ensure that all representatives of the 
ombudsman program are given 
appropriate access to facilities and 
appropriate and confidential access to 
residents, but that only the ombudsman 
and those specifically designated by the 
ombudsman are given access to 
resident’s personal and medical records. 
The requirement that the ombudsman 
not obtain access to a patient’s records 
without the written consent of the 
resident or his or her representative has 
been dropped in these final regulations 
in response to the comments, but the 
disclosure requirements have been 
strengthened to require that the identity 
of the complainant or resident is 
disclosed by the ombudsman only to 
persons specified by the complainant or 
resident or his or her representative. We 
think that State agencies should be 
responsible for obtaining the authority 
under State law that is necessary for 
them to require access, and should 
decide whether they want to require 
access now to area agencies as well. For 
the present, we are leaving to the State 
agency to specify further what 
constitutes “appropriate access." We 
are, however, carefully reviewing this 
issue in the context of all the programs 
the Department administers in which the 
issue arises, and may develop further 
regulations or program guidance on it in 
the future. 

Section 1321.47 State advisory 
council on aging. The NPRM listed the 
functions of the council; required that at 
least fifty percent of council members be 
at least 60 years of age, required council 
meetings at least quarterly; and directed 


the State agency to provide staff and 
assistance to the council. 

A number of commenters indicated 
concern about the composition, role, and 
function of the State agency advisory 
council. The majority of commenters 
recommended including program 
participants and minority older persons 
on the council. 

AoA response: We revised the 
provision for composition of the 
advisory council to require that older 
members of the council include those 
with greatest economic or social need 
and actual recipients of services under 
this part. In making these additions we 
think, for the reasons noted in our 
discussion of S 1321.3, that minority 
older persons will also be represented 
on the advisory council. We agreed with 
those commenters who thought there 
should be a more complete statement 
about the role and functions of the 
advisory council than that given in the 
NPRM. However, we concluded that the 
regulations were not the appropriate 
place for such a statement. We think 
this is a matter for each State to 
address. Therefore, we required the 
State agency to establish and make 
public by-laws governing the advisory 
council. 

Section 1321.49 Intrastate funding 
formula . The NPRM proposed that the 
intrastate funding formula must include 
a minimum funding base for each area 
agency, assure that rural areas receive 
105% of the amount spent in fiscal year 
1978 under the Act for services, reflect 
the distribution of persons aged 60 and 
over with greatest economic need, and 
reflect the availability of other State and 
Federal funds for services. 

Several commenters recommended 
the deletion of these requirements 
because they felt they went beyond the 
statutory requirements and intent of 
Congress. 

Many commenters asked if the 
minimum funding base applied only to 
the area agency administration. Other 
commenters wanted the formula to 
contain a hold harmless clause for area 
agency funding levels. Several 
commenters requested different criteria 
be used for nutrition service funds and 
social service funds. 

Equal numbers of comments 
supported and opposed the requirement 
concerning consideration of the 
distribution of persons aged 60 and over 
with the greatest economic need. Many 
suggested adding “social need’’ as a 
criterion. 

A number of commenters opposed the 
requirement that the availability of other 
State and Federal resources be a 
criterion. Several commenters wanted to 
delete the requirement that State 


agencies submit a summary of 
comments about the formula to the 
Commissioner. Others recommended 
updating the formula each year. 

AoA response: Section 305(a)(2)(C) of 
the Act requires each State to develop 
an intrastate formula, in accordance 
with guidelines issued by the 
Commissioner. We do not believe the 
proposed criteria in the NPRM went 
beyond statutory authority. We think 
that all of the criteria proposed are 
appropriate to ensure that funds are 
distributed within a State in a manner 
that is most likely to ensure that the 
service delivery requirements of the Act 
are met. We have accordingly retained 
the requirement for a minimum funding 
base as it appeared in the NPRM. The 
base requirement applies to both 
administration and services, but we 
have revised the language to make 
clearer our intention that each area 
agency receive the same base grant. We 
think the requirement for a funding base 
is a necessary part of an intrastate 
formula. We believe that a minimum 
funding level is necessary to assure that 
each area agency has the resources to 
carry out its basic responsibilities. We 
have not required a hold-harmless 
provision because the purpose of these 
regulations is merely to set forth general 
criteria. 

We retained the statutory requirement 
that the intrastate funding formula 
reflect the distribution of persons aged 
60 and over. In response to the 
comments, we modified the requirement 
that the formula reflect the proportion of 
those with greatest economic need to 
include greatest social need also. 
Although we are concerned, as we 
indicated in the NPRM, that States do 
not have sufficiently quantifiable data 
on all aspects of social need, we have 
concluded that some aspects, such as 
isolation or advanced age, are 
quantifiable, and that the proportion of 
older people among planning and 
service areas with those characteristics 
can be measured. Although we think, as 
we indicated in the NPRM, that the 
formula should take into account the 
availability of other funds, we recognize 
that this may be a burdensome 
requirement for many State agencies, 
and so are not imposing it in the final 
regulations. We retained the 
requirement for a State summary of 
comments because it is necessary for us 
to know what people in the State think 
about the formula in order properly to 
understand and comment on it. 

We do not think that it is appropriate 
for these regulations to specify different 
criteria for nutrition and social service 
funds. We believe that decisions which 
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are that detailed should be left up to the 
State agency. We also think the State 
agency should be allowed the discretion 
to decide whether to update its formula 
more frequently than the three year 
update required by these regulations. 

Section 1321.51 State agency 
hearings. This section of the NPRM 
required the State agency to provide a 
hearing under various circumstances to 
area agencies, units of general purpose, 
local government and service providers. 
The section specified the applicable 
timing and procedures for the hearings. 

A number of commenters objected to 
this section in its entirety believing a 
requirement for such hearings to be 
unnecessary, burdensome, and 
potentially divisive. Others supported 
the general requirements but were 
confused by the apparent duplication of 
requirements for units of general 
purpose local governments. Some 
commenters opposed extending hearing 
privileges to service providers or 
suggested that these take place first at 
the area agency level. A number of 
commenters suggested less extensive 
hearing procedures for service 
providers. Several commenters 
suggested that regulations provide fair 
hearing procedures for older persons 
who are participants or who apply to 
receive services. 

AoA response: Section 307(a)(5) of the 
Act requires the State agency to provide 
the opportunity for a hearing on request 
to area agencies, and service providers 
and applicants. Section 305(b)(1) 
requires the agency to provide the 
opportunity for a hearing on request to 
any unit of general purpose local 
government with a population of 100,000 
or more which applies for designation as 
a planning and service area. Section 
305(b)(4) provides for the opportunity for 
a hearing before the Commissioner to 
any unit of general purpose local 
government, region, metropolitan area, 
or Indian reservation which is denied 
designation. We agree that the proposed 
hearing provisions for units of general 
purpose local government of 100,000 or 
more were confusing. We have revised 
this section to provide for a single State 
agency hearing for all units of general 
purpose local government whose 
applications for designation as planning 
and service areas are denied. This 
hearing would implement Section 
305(b)(1). and serve as the basis for any 
appeals to the Commissioner. 

We have revised this section to clarify 
its provisions, and have made several 
other substantive changes. In response 
to comments that the proposed 
procedures for service providers and 
applicants were inappropriately 
detailed, we have revised those 


requirements and left up to the State 
agency the procedures for those 
hearings. We think that it is appropriate 
for State agencies to decide on these 
procedures. We would require the 
agency to follow specified procedures 
for defunding nutrition projects in 
operation on September 30,1978, 
because Section 501(b) of the 1978 
Amendments specifically provides 
special protection to those projects, and 
provides that they may not be defunded 
except pursuant to regulations issued by 
the Commissioner. 

In response to comments that the 
proceedings might be protracted, we 
added requirements that an area agency 
or unit of general purpose local 
government that wishes a hearing must 
file a written request within 30 days 
following receipt of a formal notice of an 
adverse action by the State agency, and 
that the State agency must issue its 
decision within 60 days after completion 
of the hearing. In general commentera 
did not oppose our specification of 
certain procedures for area agency 
designation or area plan disapproval. 

We think that these minimum 
procedural requirements are appropriate 
for hearings involving decisions 
affecting the administration of the entire 
planning and service area, and have 
accordingly retained them in the final 
regulations. 

We do not believe it would be 
appropriate for us to require a State or 
area agency to provide an opportunity 
for a hearing to participants or 
applicants. Title III of the Act is not an 
entitlement program. State and area 
agencies must follow certain priorities in 
selecting older individuals to be served 
and services to provide, but no older 
individual is entitled to services under 
the Act. Furthermore, there is no specific 
statutory requirement that these 
hearings be provided. Of course, a State 
or area agency would be free under 
these regulations to impose such a 
requirement if it chose. 

Section 1321.53 Designation of 
planning and service area. This section 
of the NPRM implemented the 
requirement in Section 305(a)(1)(E) of 
the Act that the State agency divide the 
State into planning and service areas in 
accordance with criteria specified in the 
statute and by the Commissioner, and 
provided for application for such 
designation by units of general purpose 
local government, regions, and Indian 
reservations. 

A number of commenters interpreted 
the general rule that a State agency must 
divide the State into planning and 
service areas (PSA’s) to mean that the 
State agency must redesignate all PSA’s. 
Based on this understanding, they 


opposed redesignation as wasteful and 
disruptive. Some commenters wanted 
groups of reservations to be eligible for 
designation as a PSA. A number of 
commenters also wanted some 
assurance that the State agency would 
consult existing area agencies before 
redesignating any PSA boundaries. A 
few commenters objected to the 
proposed requirement that the State 
agency must provide an opportunity to 
apply for PSA designation to any unit of 
general purpose local government, 
region, or Indian reservation. Several 
commenters suggested that the July 1, 
1980 date in paragraph (g) be changed to 
September 30,1980. 

AoA response: We have revised this 
section to clarify that the State agency 
may designate any areas it thinks best 
reflect the criteria set forth in the 
regulations. The regulations implement 
the statutory provisions by specifically 
encouraging certain types of planning 
and service areas, such as all portions of 
an Indian reservation. The regulations 
would also allow for inclusion of more 
than one reservation in a PSA. 

With respect to redesignation, we did 
not intend to require a State agency to 
redesignate new planning and service 
areas. This section simply sets forth 
criteria the State agency must follow in 
designating planning and service area 
boundaries. If the agency finds that 
application of these criteria would 
require designation of new areas, it is 
the agency’s responsibility to make that 
designation. 

We do not think that State agencies 
should be required to consult with 
existing area agencies before 
designating planning and service areas 
because area agencies may have a 
vested interest in maintaining the 
present areas. However, we believe it 
would in most cases be prudent for the 
State agency to undertake this 
consultation. 

We retained the requirement that the 
State agency must provide an 
opportunity to apply for designation to 
any unit of general purpose local 
government, region or Indian 
reservation. We think that this 
requirement is consistent with Section 
305(b)(4) of the Act that assures an 
opportunity for a hearing upon denial of 
designation. 

Section 1321.57 Interstate planning 
and service area. This section of the 
NPRM implemented the provision of 
Section 305(b)(3) of the Act for 
designation of interstate planning and 
service areas. The regulations would 
have required each affected Governor to 
list in the State’s application the 
conditions agreed to for the interstate 
PSA. We concluded from our experience 
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developing the Navaho interstate PSA 
that it would be useful to have the 
conditions agreed to formally, and have 
revised these regulations to require such 
a prior agreement. 

Section 1321.61 Designation and 
functions of area agencies. The NPRM 
required the State agency to designate 
an area agency in each PSA in which 
the State agency decides to allocate 
funds under this part. The NPRM also 
cited the purpose of designating area 
agencies; listed procedures before 
designation; and set a timetable for 
designation. 

Many commenters were confused by 
the term focal point in paragraph (b) of 
this section, particularly in relation to 
the requirement in $ 1321.95 that area 
agencies designate community focal 
points in community service areas. 

Other commenters objected to the 
concept of redesignation in paragraph 
(d) because they thought the procedure 
would be wasteful, disruptive and 
lacked a statutory basis. Commenters 
also objected to the requirement in 
paragraph (d) that designation or 
redesignation be within 150 days of the 
effective date of the final regulation, or 
by September 30,1980, whichever is 
later. 

AoA response: Section 306(a)(6)(D) of 
the Act clearly mandates that the area 
agency serve as the advocate and focal 
point for the elderly within the 
community by monitoring, evaluating, 
and commenting on all policies, 
programs, hearings, levies, and 
community actions which affect the 
elderly. This notion of focal point is very 
different from the use of the term in 
Section 306(a)(3) of the Act where the 
emphasis is on focal point for 
comprehensive service delivery . 

We deleted paragraph (d) because of 
the misunderstanding it generated. Our 
intention in the NPRM was to emphasize 
the responsibility of the State agency to 
assure that area agencies have the 
capacity to carry out the added 
responsibilities assigned them by the 
1978 Amendments, not to require 
automatic redesignation. 

Section 1321.63 Types of agencies 
that may be an area agency. The NPRM 
listed the various types of agencies that 
the State agency may designate as area 
agencies and required that the State 
agency give preference to an established 
office on aging or an Indian tribal 
organization in any PSA whose 
boundaries are essentially the same as 
those of an Indian reservation. 

The main issue raised by commenters 
on this section was that the language of 
the NPRM seemed to preclude planning 
bodies or Councils of Government 
(COG's) from being designated as area 


agencies on aging. Commenters also 
recommended language to allow a 
consortia of tribal governments to be 
designated an area agency. In some 
instances, for example, where more than 
one reservation is designated as a single 
PSA commenters noted that a consortia 
of tribal governments is the most 
appropriate vehicle to serve as the area 
agency. 

AoA response: We did not intend to 
eliminate regional Councils of 
Government or regional planning 
agencies as eligible for designation as 
an area agency. Paragraph (a)(3) states 
that any office or agency proposed by 
the chief elected officials of a 
combination of units of general purpose 
local government may be designated as 
an area agency. This clearly includes 
regional planning bodies or COG's. We 
also amended paragraph (b)(2) to allow 
more than one tribal government for 
example, a consortium, to be designated 
as an area agency, if the consortium is 
one of the types of agencies or 
organizations specified in paragraph (a). 
We did so because we agreed that 
where more than one reservation is 
included in a single PSA a consortia of 
tribal governments may properly serve 
as the area agency. 

Section 1321.65 Organization of the 
area agency. In the NPRM we removed 
the single organizational unit 
requirement for area agencies that are 
multipurpose area agencies. Most 
commented objected to the relaxation 
of the single organizational unit 
requirement. The arguments by some 
commenters in favor of a single 
organizational unit were similar to those 
received regarding organizational 
structure at the State level. (See 
discussion under $ 1321.13 above). 

These arguments included the need for a 
single focal point on aging at the local 
level, conflict between the concept of 
Title III services consolidation and the 
potential for organizational and services 
fragmentation, diffusion of 
administrative accountability and 
program responsibility, and the 
subordination of elderly interests to the 
general interests of the multipurpose 
organization. A large number of 
commenters opposed the requirement 
that a multipurpose agency be 
established to administer human 
services because they felt it would 
eliminate organizations such as Council 
of Governments and other regional 
planning organizations. Several 
commenters noted that this provision 
would also prevent the designation of 
Indian tribal organizations as area 
agencies on aging. 


AoA response: As noted in our 
response to comments concerning 
§ 1321.13, we agree that programs under 
the Act should be administered in the 
way that ensures the most effective 
delivery of services to older persons. 
However, as with the State agency, we 
think that the regulations should allow a 
degree of flexibility to accommodate 
situations in which an area agency can 
effectively carry out its responsibilities 
under this part without a single 
organizational unit. Therefore, these 
regulations allow the State agency to 
approve a request from an area agency 
for a waiver of the single organizational 
unit requirement if the State agency 
finds that the area agency can 
effectively carry out its functions and 
responsibilities under this part with only 
a component unit. 

Section 1321.67 Area agency 
procedures. (Section 1321.69 in NPRM). 
The NPRM required that the area 
agency have written procedures for 
carrying out all of its functions under 
this part. 

A majority of commenters supported 
this section, but a number recommended 
its deletion. Major reasons given for 
deletion were that State agency policies 
covered area agencies. Some 
commenters recommended that the 
requirement be limited to administrative 
procedures. 

AoA response: We have changed the 
requirement in the final rule to provide 
that State agencies determine what 
should be included in these procedures. 

Section 1321.69 Staffing (Section 
1321.67 in NPRM). The NPRM set forth 
the requirement that, subject to merit 
system requirements, area agencies 
must give preference in hiring for full or 
part-time positions to persons 60 and 
over. 

Several commenters advocated 
requiring a “full-time area agency 
director and staff.” Other commenters 
recommended giving hiring preference 
to “minorities and linguistic groups.” 

AoA response: We changed this 
section to require a qualified full-time 
area agency director, and adequate 
numbers of other qualified full-time and 
part-time staff. See our comments 
relative to $ 1321.17 for additional 
points. 

Section 1321.73 Duration and format 
of the area plan. The NPRM required a 
three-year area plan in accordance with 
a uniform plan format, a time period 
determined by the State agency, and 
other instructions from the State agency. 

Some commenters recommended a 
number of additional requirements 
including annual updates of the plan 
and amendments, and mandated 
coordination with the three-year 
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planning cycle for health systems 

planning. 

AoA response: Section 307(a)(1) of the 
Act gives the State agency the authority 
and responsibility to prepare and 
distribute a uniform area plan format. 
Section 306(a) describes the area plan as 
being for a three-year period with such 
annual updates as may be necessary. 
Section 1321.79(e) of these regulations 
clearly provides the State agency with 
the authority to require annual 
amendments. We believe that these 
regulations prescribe sufficient area 
plan requirements and that decisions 
with respect to additional requirements 
should be left for the present to the 
discretion of State agencies. Therefore, 
we retained this section as it appeared 
in the NPRM and did not impose any of 
the further requirements suggested by 
commentere. 

Section 1321.75 Comprehensive and 
coordinated service delivery system. 

The NPRM required the area agency to 
provide for the development of a 
comprehensive and coordinated service 
delivery system for all social and 
nutrition services needed by older 
persons in the PSA. The NPRM 
proposed a logical construct of such a 
system in which the services provided to 
older persons were viewed as falling 
into four general categories: services 
which facilitate access; services 
provided in the community; services 
provided in the home; and services 
provided to residents of care providing 
facilities. 

Many commenters objected to the 
provisions of paragraph (b)(4) 
concerning services provided to 
residents of care providing facilities. 
Many commenters recommended 
deleting the paragraph. Though 
commentere agreed that residents of 
long-term care facilities need services, 
they were concerned that without 
additional funding, certain services 
designed to keep individuals in their 
own homes would suffer in the effort to 
meet the requirements of this section. 

Some commentere noted that the list 
of services under paragraph (b)(1) was 
not inclusive, and the regulation should 
either highlight the fact that this list is 
only a set of examples, or add 
additional services. Some commenters 
suggested that legal services be included 
as among the services which may be 
provided in the home and to residents of 
care providing facilities. 

AoA response: We want to clarify 
several matters concerning the 
provisions of this section. Section 302(1) 
of the Act defines a “comprehensive and 
coordinated system** as a system for 
providing all necessary services, 
including nutrition, in a manner 


designed, among other things, to 
facilitate accessibility to, and utilization 
of, all social services and nutrition 
services provided within the geographic 
area served by such system by any 
public or private agency or organization. 

The area agency is expected to 
develop the comprehensive and 
coordinated system over a period of 
time. Ideally, the system should provide 
for the coordinated use of all public and 
private resources for older persons, not 
solely Title III funds. Therefore, while 
any of the services listed in the four 
categories may be funded with title Ql 
resources, the area agency is also 
expected to coordinate the use of other 
resources as part of the comprehensive 
system described here. If the 
comprehensive and coordinated system 
is understood as developmental in 
nature and as including all public and 
private resources available to serve 
older persons, there is no reason to 
expect that there will be a loss of in- 
home service as a result of identifying 
services to residents of care providing 
facilities as a component of the system. 
In addition, the Act makes services 
available to older persons regardless of 
the older person's place of residence. 
The opportunity for an older person to 
receive services under the Act is not 
restricted because the older person is 
resident in an institution. We expect the 
area agencies will not allow funds under 
this part to be used for services for 
which other Federal funds such as 
Medicare or Medicaid, or Title XX are 
available. We do not, however, want to 
prevent institutionalized older persons 
from receiving needed services when 
other funds are not available. 

In response to other comments, we 
think the words “such as’* preceding 
each list of services is sufficient 
indication that the services listed are 
examples, and not a complete list. We 
did. however, include legal services in 
the list of services in paragraphs (b)(3) 
and (b)(4). 

Section 1321.77 Content of the area 
plan. This section of the NPRM set forth 
the required provisions of an area plan, 
including the area agency function 
requirements and fiscal and information 
requirements. Commentere were mainly 
concerned about the area agency 
function requirement for monitoring, 
evaluation, assessment and technical 
assistance. They suggested that these 
requirements would cause a severe 
drain on limited staff time. Commentere 
recommended deleting the requirement 
for evaluation and adding the words “if 
possible and if feasible” to the other 
requirements. Some commentere 
objected to evaluating other agencies. 


The majority of commentere 
responding to the information 
requirements were concerned with 
resource allocation plans and proposed 
methods for giving preference to those in 
greatest economic or social need 
without means testing. A number of 
commentere felt that the requirement 
regarding resource allocation should be 
deleted. Most stated that the language 
should be modified in order to include 
only funds for programs for older 
persons. The item related to means 
testing received the most comments 
under this subsection. Equal numbers of 
commentere either endorsed means 
testing or opposed it. 

AoA response: The area agency 
function requirements are imposed by 
Section 306 of the Act. Therefore, we did 
not eliminate any of these requirements. 
In some cases the statute imposes 
requirements only “if possible” or 
“where feasible” and we have retained 
those qualifiers in these regulations. 

Section 306(a)(1) of the Act requires 
an area plan to evaluate the 
effectiveness of the use of available 
resources in meeting the needs of older 
persons, and section 306(a)(6)(A) 
requires the area agency to conduct 
periodic evaluations of activities under 
the plan. We would like to emphasize 
that these provisions allow the area 
agency considerable discretion in 
conducting these evaluations. We would 
also like to emphasize that these 
evaluations are not only a statutory 
requirement, they are an essential part 
of an area agency’s management 
responsibilities. 

We have revised the resource 
allocation plan requirement to limit it to 
funds administered by the area agency 
for programs for older persons. We have 
decided not to limit the plan to funds 
awarded under Title III because the area 
agency is responsible under the Act for 
developing a comprehensive and 
coordinated service delivery system for 
older persons throughout the planning 
and service area. We think that the 
information on decisions area agencies 
make with respect to all funds for older 
persons is useful to the State agency and 
to the public in evaluating the 
effectiveness of the area agency and its 
plan. 

We retained the language prohibiting 
means tests for any service provided 
under this part. We think the legislative 
history of the Act, discussed fully in the 
preamble to the NPRM, supports our 
requirement that there be no means test 
for any service under the Act. 

Section 1321.79 Amendments to the 
area plan. Many commenters 
recommended that we revise or delete 
paragraph (d) which required the area 
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agency to amend its plan if it proposed 
to add, change or delete any plan 
provision. Most commenters requested 
that we make a distinction between 
substantive and nonsubstantive changes 
to the area plan and that we only 
consider substantive changes to be 
amendments to the plan. Several 
commenters indicated that the area 
agency should have the flexibility to 
make minor administrative and 
technical changes without the public 
hearing required for plan amendments. 

AoA response: We agree that only 
substantive changes in the area plan 
should be required a formal amendment, 
and have accordingly revised this 
section in the final regulations. As 
revised, this section specifies a more 
limited set of circumstances in which 
the area agency must amend its plan. 
Under the final regulation, any other 
minor modifications to the approved 
area plan would not be subject to the 
formal amendment process. 

Section 1321.81 Review of the area 
plan and plan amendments. The 
comments received on this section were 
similar to those received on $ 1321.27. 

AoA response: We revised this section 
to a manner similar to § 1321.27. 

Section 1321.85 Withdrawal of area 
agency designation and continuity of 
services. The NPRM provided the 
circumstances under which the State 
agency must withhold payments to an 
area agency; and outlined procedures 
for continuity of services in a PSA after 
withdrawal of an area agency's 
designation. 

Commenters suggested that in 
paragraph (a)(2). the words . . or 
plan amendment" should either be 
deleted or those types of plan 
amendments should be defined that 
would be a cause for termination of 
funding. Some commenters also 
recommended that the period of time of 
180 days in paragraph (c) should be 
extended since there are circumstances 
in which a longer period of time may be 
necessary. 

AoA response: We think the changes 
made in $ 1321.79 respond to the 
concerns expressed about possible 
ambiguity of the words “or plan 
amendment". We chose to retain the 
provision in paragraph (c) that sets a 
limit of 180 days within which the State 
agency must designate a new area 
agency. However, we believe there are 
circumstances in which an absolute 
adherence to this provision would not 
be in the best interest of the program. 
Therefore, we included in paragraph (d) 
provision for the Commissioner to 
extend the 180 day periqd when he or 
she judges there is needTor an 
extension. 


Section 1321.91 Advocacy 
responsibilities of the area agency. The 
NPRM listed a number of activities 
which the area agency must undertake 
to carry out its advocacy responsibilities 
on behalf of older persons. Many 
commenters felt that the "must" at the 
beginning of this section should be 
changed to "may" or "should" to imply 
more flexibility for the area agency in 
carrying out the provisions. Of the 
individual provisions, paragraphs (a) 
and (d) received the most comments. 
Many commenters expressed concern 
with the requirement in paragraph (a) 
that the area agency must monitor, 
evaluate and comment on all policies, 
programs, hearings, services, and 
community actions which affect older 
persons. They stated that their staff was 
too limited to carry out this requirement. 
Paragraph (d) of the NPRM required 
area agencies to coordinate activities in 
support of the statewide long-term care 
ombudsman program. The main issues 
raised by commenters about paragraph 
(d) were: (1) the ombudsman program is 
a State program and if area agencies are 
involved they should receive special 
funding; (2) the requirement is 
duplicative of State agency activities; 
and (3) area agencies need some 
direction from the State to help in this 
coordination. 

AoA response: The requirements in 
paragraph (a) are taken from Section 
306(a)(6)(D) of the Act. It is not possible 
to change these to some less stringent 
requirements. We recognize, however, 
the limited staff and funds which an 
area agency has to devote to these 
responsibilities. We agree that, as stated 
in the NPRM, paragraph (d) was 
confusing. We revised paragraph (d) to 
require the area agency to carry out 
activities in support of the State 
administered long-term care 
ombudsman program. We think this 
clarifies that the State is primarily 
responsible for the ombudsman 
program; but also points out the 
responsibility of the area agency to 
assist in this effort as part of its basic 
advocacy responsibilities and its duty to 
develop a comprehensive and 
coordinated system for the delivery of 
services in its PSA. The coordination of 
legal services, protective services, 
information and referral, case 
management and other services may be 
necessary to support ombudsman 
activity. 

Section 1321.93 Area agency general 
planning and management 
responsibilities. The NPRM identified 
fourteen responsibilities in this section 
which the area agency must carry out. 
Most of the comments received 


addressed paragraphs (b). (d), and (j). 
Paragraph (b) required assessing the 
kinds and level of services needed and 
assessing the effectiveness of other 
public and private programs serving 
those needs. Some commenters 
questioned the authority of area 
agencies to assess programs which are 
not funded through the area plan. 

Paragraph (d) required providing 
technical assistance to, and monitoring 
and periodically evaluating the 
performance of. all service providers 
under the plan. Commenters opposed 
the area agency carrying out these 
functions for those services that it 
provided directly. Paragraph (j) required 
the division of the area into community 
service areas and the designation of 
community focal points. Commenters 
indicated that the NPRM was unclear as 
to the meaning of community service 
area and community focal point. They 
suggested that the paragraph needed to 
be revised to be in line with S 1321.95. 

AoA response: We modified the 
language of paragraph (b) to follow the 
language of the Act in Section 306(a)(1). 
We changed . . effectiveness of other 
public and private programs serving 
those needs" to read ", . . effectiveness 
of the use of resources under the area 
plan in meeting these needs." The word 
"evaluate" in paragraph (d) is taken 
from Section 306(a)(6)(A) of the Act and 
is retained as stated in the NPRM. We 
deleted paragraph (j) concerning 
designation of community service areas 
as it appeared in the NPRM and 
corrected the lettering of subsequent 
paragraphs. 

Section 1321.95 Designation of 
community focal points for service 
delivery. The NPRM required each area 
agency to divide its planning and 
service area into community service 
areas, using specified criteria, then to 
designate, where feasible, as community 
focal points, organizations which would 
perform certain functions including 
providing access to emergency services. 
The NPRM defined "community focal 
point" in § 1321.3 as a place for 
collocation and coordination of service 
delivery. 

Most commenters opposed the 
requirement for division of the planning 
and service area into community service 
areas, and felt that area agencies should 
have discretion to make this division. A 
large number of commenters indicated 
confusion regarding the distinction 
between the "community focal point" 
language in this section and the role of 
the area agency as focal point. Some 
commenters indicated it was unclear 
whether the focal point is an 
organization, a building, or a 
coordinated network of services. 
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Many commenters stated that a strict 
interpretation of this section would have 
an adverse impact on rural areas which 
lacked resources and population 
concentrations necessary to qualify. A 
few commenters were concerned that 
the section implied a termination of 
existing services in order to concentrate 
the delivery of services through focal 
points. A number of commenters 
objected to community focal points as 
an additional layer of bureaucracy. 

Many commenters requested a more 
specific definition of emergency services 
or indicated that the requirement 
appeared to duplicate existing 
emergency services in the community. 

AoA response: The 1978 amendments 
to the Older Americans Act required in 
Section 306(a)(3) that area agencies 

. . Designate, where feasible, a focal 
point for comprehensive service delivery 
in each community to encourage the 
maximum collocation and coordination 
of services for older individuals, and 
give special consideration to designating 
multipurpose senior centers as such 
focal points.** 

We realize from the large number of 
adverse comments which were received 
that most people involved in service 
delivery under the Act are very 
concerned about the implications of this 
new statutory requirement and that our 
regulations should be drafted to give 
area agencies broad flexibility in its 
implementation. We have accordingly 
significantly redrafted this section in 
response to the comments received. 

We have eliminated the requirement 
for division of the planning and service 
area into community service areas. We 
have instead set forth a series of criteria 
that the area agency must consider in 
deciding in which communities to 
designate focal points for service 
delivery. These criteria are similar to 
those specified for community service 
area designation in the NPRM. They 
incorporate the statutory requirement 
for preference for those in greatest 
economic or social need, and require the 
area agency to consider existing service 
delivery patterns and natural 
communities, and the location of 
facilities that are suitable for 
designation as focal points. The final 
regulations clarify that the community 
focal point is not an organization, but a 
location for collocation of service 
delivery. We have eliminated the 
requirement that the focal point perform 
any specified set of functions, and are 
instead simply requiring the area agency 
to take certain steps to facilitate the 
collocation of services at designated 
focal points, and to ensure that those 
services are convenient and accessible 


to older persons. We think that 
community focal points are an essential 
mechanism for achieving the objective 
of a comprehensive and coordinated 
system of services, and urge area 
agencies to provide the maximum 
possible services integration at the focal 
points it designates. 

Since the Act specifies that 
multipurpose senior centers be given 
special consideration for designation, 
the area agency must take existing 
centers into consideration in deciding in 
which communities to designate focal 
points. We also urge area agencies to 
develop other centers and congregate 
nutrition sites into focal points. We 
expect that area agencies will make 
maximum use of existing service 
delivery facilities in designating focal 
points. 

The community focal point is not 
intended to be an additional 
administrative layer, nor is it to assume 
the functions and responsibilities of the 
area agency on aging. The community 
focal point is a facility located within a 
defined community which provides 
older persons with the maximum direct 
access possible to the services available 
within that community. 

Section 1321.97 Area agency 
advisory council. The NPRM specified 
the functions of the advisory council in 
paragraph (a) and prescribed the 
composition of the council in paragraph 
(b). Most commenters addressed 
paragraph (b), the composition of the 
council. The largest number of 
commenters cited the failure of the 
NPRM to specifically mention 
membership of minorities, low income 
or linguistic representativeness of 
council members. Other commenters felt 
that there should be a requirement for a 
nutritionist or nutrition project 
representative on the council. Most 
commenters supported the requirement 
for more than 50 percent membership of 
older persons; but many also suggested 
the language require that some or a 
fixed percent of the older persons be 
consumers of services under this part. A 
number of commenters also suggested a 
parallel between State and area 
advisory council requirements. 

AoA response: We revised this section 
to more closely parallel the provisions 
for the State advisory council Refer to 
our response to § 1321.47 for a further 
discussion of advisory council 
composition. 

Section 1321.101 State agency 
approval of area agency subgrants or 
contracts. The NPRM prohibited State 
agencies from requiring area agencies to 
submit any proposed subgrants or 
contracts with public or private non¬ 
profit agencies or organizations for prior 


review or approval The section, 
however, required area agencies to 
submit to the State agency for prior 
approval any proposed contracts with 
profitmaking organizations. The NPRM 
permitted the State agency to approve 
the contracts only if the area agency 
demonstrated that a profit making 
organization would provide services 
clearly superior to available public or 
private non-profit providers. 

Some commenters opposed State 
agencies being prohibited from requiring 
area agencies to submit all subgrants or 
contracts for prior approval or review, 
including those with private non-profit 
agencies or organizations. Other 
commenters stated that the NPRM 
language appeared to discriminate 
against profit making organizations, or 
that no statutory authority exists to 
allow States to require area agencies to 
submit any contracts for prior review or 
approval. Still other commenters felt 
that private profit making organizations 
should be prohibited from contracting 
for services regardless of the quality of 
their services, because there is no way 
to effectively monitor private profit 
making organizations. 

AoA response: Section 213 of the Act 
requires State agency approval before a 
recipient of a grant or contract may 
enter into an agreement with a profit 
making organization and requires such 
organization to demonstrate clear 
superiority with respect to the quality of 
services covered by such contract On 
the other hand, our policy for some time 
has clearly supported the authority of 
the area agency to award grants or 
contracts to public or private non-profit 
agencies or organizations without prior 
State agency review or approval 
(Program Instruction 77-5). In approving 
the area plan, the State agency accepts 
the assurances of the area agency that it 
is capable of carrying out its 
responsibilities under the plan. Making 
grants or entering into contracts is a 
normal exercise of area agency 
responsibility and hence should not be 
subject to prior review and approval by 
the State agency, except as provided 
under Section 213. Of course, the area 
agency must monitor contracts with 
private profit making organizations in 
the same manner as other public or 
private non-profit contractors, and we 
expect that it will not enter into 
contracts with any organization that it 
cannot effectively monitor. 

Section 1321.103 Direct provision of 
services by State and area agencies. 

The NPRM separated services provided 
by State and area agencies into two 
groups, and set forth separate tests for 
determining when direct provision was 
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necessary to assure an adequate supply. 
For services not directly related to the 
statutory functions of an area agency, 
the test would have required an area 
agency that was providing the service 
before its designation to stop, unless 
stopping would result in a disruption of 
the service. Many commenters felt that 
area agencies should be more restricted, 
although many also felt that area 
agencies should be allowed to provide 
services directly without restriction. 
Many commenters requested that we 
define words such as "effectively*’ and 
"efficiently," which we used in the tests. 

AoA response: We have carefully 
reviewed the tests set forth in this 
section in light of the comments 
received, and in light of currently 
pending litigation involving this issue. 
We would like to reemphasize that, 
under Section 307(a)(10) of the Act, 
direct delivery must be the exception, 
rather than the rule. In response to 
arguments that our proposed test of: "no 
other agency can and will effectively 
provide the service" would authorize the 
area agency to provide services directly 
whenever it could demonstrate any 
increase in cost effectiveness, we have 
revised the regulations to require the 
area agency to make an affirmative 
showing that it can and will provide the 
service substantially more effectively 
and efficiently. We are particularly . 
concerned that area agencies not 
provide directly those services that are 
not directly related to their statutory 
functions. We were concerned that our 
"disruption" test for area agencies that 
had been providing services directly 
prior to designation would be 
interpreted too loosely. Accordingly, we 
have eliminated it and are requiring that 
all area agencies meet the same tests, 
regardless of when they propose to 
provide the service directly. 

We have also defined effectively for 
purposes of this section as the capacity 
to provide a defined service; and 
efficiently as the relative total cost of 
providing a unit of service. 

Section 1321 .111 Contributions for 
services under the area plan. The NPRM 
provided that each service provider 
must give each older person information 
about the cost of the service and must 
provide each older person with an 
opportunity to contribute freely to part 
or all of the cost of the service. The 
NPRM also provided rules concerning 
use of contributions, contribution 
schedules, and a prohibition on denial of 
service for failure to contribute. Most of 
the commenters were pleased with the 
overall intent of this section, but many 
suggested changes. Those commenters 
who opposed the provisions of this 


section did so because they favored 
some types of fees or sliding scale for 
services. 

A few commenters recommended 
allowing service providers to determine 
if they would provide an opportunity to 
contribute. Other commenters expressed 
concern that contributions were 
inappropriate for certain categories of 
services, or that having a policy of 
voluntary contributions would add 
burdensome fiscal responsibilities to 
account for the use of the contributions, 
or might adversely affect activities of 
the service provider that were offered 
on a sliding fee scale. 

A large number of commenters 
opposed the provision in paragraph 
(a)(1) relative to giving information on 
the cost of service. Many felt that 
informing an older person about service 
cost constituted an implied form of 
pressure. Others indicated that it was at 
times difficult to determine cost for 
certain services on a unit basis, for 
example, an I&R call. A large number of 
commenters expressed opposition to the 
limit imposed by paragraph (a)(7) on the 
manner in which they had to spend 
contributions. Many indicated that 
greater flexibility should be permitted in 
this area. On another point, commenters 
were divided on whether the area 
agency or service provider should 
determine how contributions were to be 
used to increase service. 

AoA response: We kept the 
requirement in paragraph (a) because 
we think that a service provider should 
be required to give an older person the 
opportunity to contribute. We agree that 
contributions may not be as likely to be 
received for some types of services as 
for others. We also agree that in some 
cases it is inappropriate or impractical 
to give an older person information 
about the cost of a particular service. 
Therefore, we removed the requirement 
for telling the older person the cost of 
the service. 

We kept the provision of paragraph 
(a)(7) which requires that each service 
provider use all contributions to expand 
the services of the provider under this 
part and that each nutrition services 
provider use contributions to increase 
the number of meals served. We 
appreciate the desire of some service 
providers to have flexibility in the use of 
contributions, but think that 
contributions collected as a result of 
providing services under this part 
should be used to expand services for 
older persons. In general, for all services 
except nutrition, service providers have 
a degree of flexibility within the basic 
rule. Section 307(a)(13)(C) of the Act 
requires that all contributions for 


nutrition services be used to increase 
the number of meals served. 

Section 1321.113 Maintenance of 
non-Federal support for services. The 
NPRM required that each service 
provider under the plan must assure that 
funds under this part are not used to 
replace funds from non-Federal sources 
and must agree to continue or initiate 
efforts to obtain funds from other public 
and private sources for services funded 
under this part. Most commenters on 
this section opposed the maintenance 
requirement for service providers. 
Commenters regarded the requirement 
as: (1) inconsistent with the "voluntary" 
aspects of contributions from non- 
Federal sources. (2) as forcing "over 
matching". (3) an area agency 
responsibility, not the service provider's; 
(4) unable to be implemented because 
most service providers do not have 
control over funding levels in the 
community; and (5) a disincentive to 
obtaining additional funds from local 
organizations. 

AoA response: Section 306(a)(1) of the 
Act requires the area agency to develop 
a comprehensive and coordinated 
service delivery system that makes the 
most efficient use of social and nutrition 
services in meeting the needs of older 
persons and uses available resources 
efficiently and with a minimum of 
duplication. We think that these 
provisions give us the necessary 
authority to require service providers 
under this part to actively cooperate in 
the development of the comprehensive 
and coordinated service delivery 
system. We think the efforts of the area 
agency to develop a comprehensive and 
coordinated service delivery system 
would be seriously impeded if service 
providers could substitute Title III funds 
for other resource already available for 
services to older persons, or if service 
providers were permitted to be passive 
recipients of Title III funds with no 
responsibility to seek additional 
resources for the system’s development. 
While we recognize that providers 
cannot require voluntary organizations 
to contribute, we think that providers 
can take steps to ensure that support 
that they previously obtained is not 
removed; and we think it is appropriate 
to require area agencies to use only 
providers that take these steps. 

Section 1321.115 Advisory role to 
service providers of older persons. The 
NPRM required each service provider 
under the area plan to have procedures 
for obtaining the views of participants 
on the services they receive. 

The majority of commenters endorsed 
the concept, but suggested strengthening 
of the language. Several commenters 
thought this responsibility should be 
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handled at the area agency level, 
through strengthening and using existing 
area advisory councils. A number of 
commenters spoke of the need to link 
this process with the area advisory 
councils. Some other commenters called 
for reinstatement of the earlier 
requirement for a nutrition project 
council and suggested that membership 
of persons knowledgeable in nutrition 
should be mandated on such councils. A 
few commenters questioned the legal 
basis for requiring service providers to 
obtain the views of participants. 

AoA response: We retained the 
section unchanged. We think the area 
agency in its relations with service 
providers can assure appropriate ways 
to link this means of obtaining 
participants* views with the area agency 
advisory council. The Act permits, but 
does not require, nutrition project 
councils. We think therefore, that this 
matter is best left to local determination. 
We are imposing only a very general 
requirement, and the provider has broad 
discretion in deciding how to satisfy it. 
We do not believe our requirement is 
burdensome, and believe that the Act’s 
repeated emphasis on soliciting the 
views of older persons, and tailoring 
services to meet their needs, provides 
adequate authority for our requirement 

Section 1321.121 Multipurpose 
senior centers. This section in the NPRM 
specified: (a) the purpose for which 
senior center awards may be granted, 
including alteration, leasing, renovation, 
acquisition, or construction of a facility, 
and costs of professional and technical 
personnel, (b) definitions of selected 
terms, and (c) general requirements for 
awards, including type of agency, 
minimum service requirements, and a 
preference for community focal points. 

Some commenters criticized the 
requirement that rented facilities must 
be leased for at least 10 years because it 
would not allow for relocation to more 
desirable facilities. Other commenters 
requested the addition of other 
necessary operating costs beyond the 
cost of professional and technical 
personnel as allowable costs. 

Some commenters opposed the 
restriction in the definitions of ‘'altering” 
or “renovating” on expansion of 
facilities for not more than twice the 
square footage of the original facility. 

Most commenters generally objected 
to the minimum service requirements as 
too restrictive and inflexible, unrealistic 
in rural areas, and requiring a heavy 
burden of additional funding for both 
existing and new centers. Some objected 
specifically to the requirement of at 
least 45 hours of access per week, 
feeling that operating hours should be 
set locally, based on local needs. Others 


objected to the rule that centers provide 
services in the home and in care¬ 
providing facilities. There was mixed 
opinion on the requirement for giving 
preference to community focal points 
when funding multipurpose senior 
centers. Also, some commenters 
objected to the discrepancy between the 
number of requirements of community 
focal points and the greater number for 
senior centers. 

AoA response: The 10-year restriction 
for leasing facilities was a carryover 
from previous regulations when short¬ 
term leasing was not an allowable cost. 
This restriction is no longer applicable 
and has been dropped. (We have kept 
the statutory definition of acquiring as 
including leasing for 10 years or more.) 
We have concluded that Section 
321(b)(2) of the Act does not authorize 
payment for operating costs other than 
personnel, and have accordingly not 
accepted the comment that other 
operating costs be supported. 

The restriction on expansion of 
facilities was a carryover from previous 
regulations, when new construction was 
not authorized and expansion beyond 
twice the original square footage was 
considered equivalent to new 
construction. Because the Act now 
contains authority for new construction, 
the restriction on expansion is no longer 
applicable and has been deleted. 

We agree that the minimum service 
requirements may have been too 
burdensome, and have deleted these 
requirements. The final regulation 
simply provides, as does Section 321(b) 
of the Act, that multipurpose senior 
center awards are to be for senior 
centers which are community facilities, 
or mobile units, that provide a broad 
spectrum of services, including health, 
social, nutritional, educational, and 
recreational services, and that a 
multipurpose senior center program will 
be operated in the facility. 

Section 1321.23 Health, safety . and 
construction requirements . The NPRM 
required that a recipient of any award of 
senior center activities must comply 
with all applicable State and local 
health, fire, safety, building, zoning and 
sanitation laws, ordinances or codes. 
The NPRM also contained specific 
requirements concerning Life Safety, 
Architectural Barriers and consultation 
with the Department of Housing and 
Urban Development (HUD). 

Comments on this section were 
primarily directed to paragraph (b) Life 
Safety, and paragraph (c) HUD 
Consultation. A number of commenters 
noted that paragraph (b) appeared to 
repeat the general provisions in 
paragraph (a) and suggested deletion of 
paragraph (b). Many commenters 


opposed the requirements for smoke 
detectors in paragraph (b)(2) because of 
the cost involved in installing smoke 
detectors. A large number of 
commenters opposed paragraph (c) 
because they thought it would be time 
consuming, impractical or unnecessary 
if other provisions were met The 
Department of Housing and Urban 
Development (HUD) requested that the 
arrangement worked out with AoA 
relative to the former Title V be 
retained, namely, that technical 
adequacy be determined by assuring 
compliance with appropriate State or 
local laws, ordinances or codes; or, if 
these were absent, with internationally 
recognized codes. 

AoA response: We agree that the 
requirements for compliance with both 
State and local codes and the Life 
Safety Code may be redundant in some 
States. We considered the comments 
that indicated paragraph (b) might 
duplicate provisions of paragraph (a), 
and in general agree with the comments. 
However, we are concerned that in 
some instances the existing State or 
local life and safety laws, ordinances, or 
codes may be inadequate. Therefore, we 
revised paragraph (b) to place the 
responsibility on the State agency to 
determine whether existing codes are 
adequate and, if necessary, to require 
compliance with the Life Safety Code. 

In response to objections we revised 
this section to require the installation of 
an adequate number of smoke detectors 
in senior center facilities only if in the 
judgement of the State agency existing 
fire and safety laws are inadequate to 
protect the health and safety of 
participants. There is a growing national 
recognition of the value of such devices 
which motivated us to require their use. 
State or local fire department authorities 
may determine the number of smoke 
detectors required for a senior center. 

The NPRM applied the requirements 
of the Architectural Barriers Act only to 
construction of senior centers facilities. 
Section 307(a)(14) of the Act applies the 
provisions of the Architectural Barriers 
Act to the acquisition, alteration or 
renovation of existing facilities. We 
revised the regulation to accurately 
reflect the language of the Act. In 
response to comment of the Department 
of Housing and Urban Development 
(HUD), we included the provisions 
which appeared in the regulations for 
the former Title V, namely, that States 
may satisfy the requirement for HUD 
consultation by assuring compliance 
with appropriate State building codes; or 
in the absence of such codes with other 
generally accepted building codes. 
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Therefore, State agencies will not have 
to consult with HUD directly. 

Section 1321.131 Special conditions 
for acquiring by purchase or 
constructing a facility. The NPRM 
required the area agency to obtain the 
approval of the State agency before 
making an award for construction of a 
facility, and provided that the State 
agency could approve construction of a 
facility only if there was no other 
suitable facility to serve as a focal point 
in the community. The NPRM also 
provided that the area agency could 
make an award for the acquisition of a 
facility only if no suitable facility was 
available to lease. 

The majority of comments received on 
this section were directed at paragraph 
(b) which suggested that only facilities 
that can be considered as focal points 
are eligible for construction funds. All 
commenters suggested that focal points 
be deleted and senior center be 
substituted to assure all senior centers 
are eligible for construction funds. Most 
commenters pointed out the lack of 
statutory support for any restriction on 
funding. 

Other commenters indicated that they 
did not find any statutory support for 
the requirement in paragraph (a) that the 
area agency must obtain State agency 
approval before making a construction 
award. Some commenters thought that 
paragraph (a) was in conflict with 
S 1321.101(a). 

AoA response: We proposed the 
restriction in the NPRM on construction 
because of the language in Section 
307(a)(14) of the Act which requires a 
prior determination by the State agency 
that there are no suitable structures 
available to be a focal point. We do not 
think that this statutory requirement 
limits the use of construction funds to 
focal point facilities, but we do think it 
prevents construction when facilities 
suitable for focal points are available. 
Accordingly, we have kept the 
requirement. We have also kept the 
statutory requirement for State agency 
approval for construction awards. 
Paragraph (a) of this section is not in 
conflict with § 1321.101(a). Paragraph (a) 
of this section simply requires the area 
agency to obtain State agency 
permission to make a construction 
award, based on the State agency’s 
finding, as provided in paragraph (b), 
that there are no other suitable facilities. 
Paragraph (a) does not imply that the 
State agency may determine to whom 
the award is made, or may exercise 
prior review or approval of the specific 
award. 

Section 1321.133 Prohibition on 
sectarian use of a facility . Most 
commenters objected to this prohibition 


on the use of a facility funded under this 
part for sectarian instruction or religious 
worship. 

The NPRM provided that a recipient 
of an award for a facility to be used as a 
multipurpose senior center must assure 
that the facility will not be used for 
sectarian instruction or for religious 
worship. 

Many commenters thought the 
proposed rule was unfair or unrealistic. 
One commenter pointed out that 
religious organizations often permit 
service providers to use their facilities 
for senior activities funded under the 
Act. Another asserted that the White 
House Conference on Aging identifies 
spiritual well-being as an essential 
concern for the aging. Others were 
concerned that the NPRM language 
prohibited religious activities in any 
center funded under the Act. or that it 
interfered with local control. 

AoA response: Section 
307(a)(14)(A)(iv) of the Act requires 
assurance that a senior center acquired, 
renovated, altered, or constructed with 
funds under this part will not be used for 
sectarian instruction or as a place for 
religious worship. We have redrafted 
the language of this section to conform 
more closely to the statutory language. 
This statutory prohibition is similar to 
those contained in other Federal 
statutes authorizing grants for 
construction. It is designed to ensure 
that that constitutional prohibition 
against Federal establishment of religion 
is not violated. We want to emphasize 
that this prohibition is required by 
statute, but that it does not preclude the 
use of religiously owned facilities for the 
delivery of services under the Act. 

Also, we want to emphasize that this 
provision should not be interpreted to 
interfere with an older person's right to 
free exercise of religion, as long as that 
exercise does not interfere with the 
rights of others. 

Section 1321.135 Funding and use 
requirement. This section of the NPRM 
required a recipient which received an 
award for the purpose of altering, 
renovating, acquiring or constructing a 
facility for use as a multipurpose senior 
center to assure the availability of 
sufficient funds both to meet the non- 
Federal share of the award, and to 
effectively use the facility as a 
multipurpose senior center. 

Most commenters recommended that 
the term “funds” specifically include 
“in-kind” contributions such as 
maintenance, staff services and other 
operating costs. A number of 
commenters asked for clarification of 
the statement that a proportionate share 
of the cost of the facility be provided in 


cases where the facility is shared by 
other age groups. 

AoA response: We interpret the term 
funds in accordance with 45 CFR Part 
74— Administration of Grants to include 
third party in-kind contributions. The 
requirement applying to shared facilities 
was intended to assure that funds under 
this part will be used only to serve older 
persons. 

Section 1321.141 Nutrition services. 

Section 1321.143 Selection of 
nutrition services providers. 

Section 1321.145 Special 
requirements for nutrition services 
providers. 

Section 1321.147 Food requirements 
for nutrition services providers. The 
NPRM set forth nutrition services 
requirements in several sections. 

Section 1321.141 proposed general 
provider selection requirements; 

5 1321.143 proposed food requirements; 

S 1321.145 proposed special 
requirements for congregate nutrition 
services; $ 1321.147 proposed 
requirements for home-delivered 
services. We have combined in these 
final regulations many of the 
requirements contained in the NPRM; 
but have substantially revised the order 
in which subjects are treated. 

1. A wards for home-delivered meals. 

A major issue in the development of 
these regulations was whether an area 
agency could make an award for 
nutrition services to a provider that did 
not provide meals in a congregate 
setting. The 1978 amendments for the 
first time provide a separate 
authorization for home-delivered meals, 
and the legislative history of the 
amendments indicates that Congress 
was concerned to establish an 
independent and viable home-delivered 
meals program while retaining the 
traditional emphasis on congregate 
services. 

Section 307(a)(13)(B) of the Act 
provides that each nutrition project will 
provide meals in a congregate setting. 
Existing Title VII regulations require 
that there be a single recipient of a grant 
or contract for a nutrition project in a 
project area. Under this single recipient 
requirement, the Title VII nutrition 
project came to be identified with the 
provider receiving the award from the 
State or area agency to provide nutrition 
services. We accordingly concluded in 
the NPRM, that except in those 
instances in which the area agency 
could directly provide nutrition services 
as an exception to the restrictions of 
§ 1321.103, it would be required to 
subgrant or contract for nutrition 
services only to service providers that 
met all the statutory requirements for a 
project, including the provision of meals 
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in a congregate setting. Section 
307(a)(13)(H) of the Act requires the 
area agency, if feasible, to give 
consideration to existing home- 
delivered meals organizations. In order 
to ensure that this requirement was met, 
we proposed to require a nutrition 
services provider to purchase meals 
from any such existing qualified 
organization. 

We received many comments which 
urged us to adopt an interpretation that 
would avoid imposing an additional 
administrative layer between area 
agencies and home-delivered meals 
organizations, and would allow area 
agencies maximum flexibility to 
implement nutrition services programs 
within their planning and service areas. 
We also received some comments in 
support of our proposed requirement 
that all nutrition funds flow through the 
congregate provider. Those in support of 
this requirement felt it would promote 
consistent service to the same 
participants, reduce the chance for 
duplication, and ensure that congregate 
providers which had been providing 
home-delivered meals under Title VII 
would be able to continue to do so. 

AoA response: We have thoroughly 
reviewed this issue and have concluded 
that we can interpret that statutory 
requirements in a way that would permit 
the area agency broader flexibility in 
implementing the new nutrition program, 
would give both existing congregate and 
home-delivered meals providers the 
preference that Section 307(a)(13)(H) of 
the Act and Section 501(b) of the 
amendments require, and would still be 
consistent with the congregate 
requirement of Section 307(a)(13)(B). 

Except for the purposes of Section 
501(b), we have decided to consider a 
nutrition project as the nutrition 
program operated by the area agency. 
We have decided to relax the single 
recipient requirement and to allow the 
area agency to make as many awards 
for nutrition services under its nutrition 
program as it chooses, provided that the 
statutory requirements for nutrition 
projects are met. The regulations retain 
in $ 1321.143 the special definition of 
"nutrition project*’ for purposes of 
section 501(b). 

Under our revised interpretation, an 
area agency could fund home-delivered 
meals providers directly as long as 
congregate meals are also provided. We 
are placing on the area agency the initial 
responsibility for making the 
appropriate determination of the extent. 
of need for home-delivered meals, and 
for deciding whether those meals should 
be provided by an existing home- 
delivered meals organization, a 
congregate provider that was not 


providing home-delivered meals under 
the former Title VII, or some new 
provider. 

Under § 1321.143(b)(3), an area agency 
may not discontinue funding for home- 
delivered meals to a provider that was a 
nutrition project protected by Section 
501(b) of the amendments and was 
providing home-delivered meals on 
September 30,1978, unless the State 
agency determines after a hearing if 
requested, under § 1321.51 that the 
project is no longer providing home- 
delivered meals with demonstrated 
effectiveness. 

2. Protected projects under Section 
501(b) of the amendments. We proposed 
in $1321.141(b)(2) of the NPRM to 
require the area agency to award funds 
to a nutrition project that was receiving 
funds under the former Title VII on 
September 30,1978, unless the State 
agency determined pursuant to a 
hearing that the project no longer met 
Federal requirements or has not carried 
out nutrition service activities with 
demonstrated effectiveness. 

We defined project for purposes of 
this section as “the recipient of a 
subgrant or contract to provide nutrition 
services, other than the area agency, 
which met the requirements for a project 
specified in the former Title VII 
regulations.** 

A number of commenters requested 
that we clarify the types of services that 
protected projects be allowed to 
provide. Some commenters also asked 
us to specify who “sets criteria for 
demonstrated effectiveness.** 
Commenters were also concerned that 
projects providing home-delivered meals 
be allowed to continue, and that we 
require that area agencies to allow 
projects to provide supportive services 
as well. Some commenters indicated 
that the responsibilities of the area 
agency to the “grandfathered” projects 
was not clear. A few commenters 
suggested that the “grandfathered” 
projects should receive funding at the 
same level as they received on 
September 30.1978. 

AoA response: As indicated above, 
we have provided in the final 
regulations for the protection of the 
provision of home-delivered meals. We 
have also provided that, at a minimum, 
the area agency must make awards to 
“grandfathered projects” equal to the 
amount of the awards in effect on 
September 30,1978 for those services 
that may presently be funded under 
Title III Part C. We did not address this 
issue of the level of funding for 
“grandfathered projects” in the NPRM. 
However, we did receive commenters on 
this matter. In reviewing the legislative 
history, particularly the discussion on p. 


63 of the Conference Report, we 
concluded that Congress intended to 
protect the minimum funding base of 
these projects under Section 501(b). 

However, we do not think that the 
provision of support services that 
cannot be funded under Title III—C falls 
within the protection of Section 501(b). 
That section provided that a protected 
project must continue to receive funds 
under Title III—C. Under Section 
307(a)(13)(I) of the Act, a State may use 
not more than 20 percent of its Title 
III—C allotment for supportive services 
during Federal fiscal years 1979 and 
1980 only. Beginning with fiscal year 
1981, all supportive services must be 
funded under Title III—B using the State’s 
social services allotment or from other 
sources. Since supportive services will 
not be funded under Title III—C. they are 
not protected under Section 501(b). An 
area agency is, of course, free to award 
Title III—B funds for supportive services 
to any protected project. We have, 
however, included outreach among the 
nutrition services that may be funded 
under Title III—C. Since Section 
307(a)(13)(E) makes outreach a required 
activity for each nutrition project, we 
think that it is appropriate that outreach 
be funded using nutrition funds. 

We have left to the State agency the 
decision concerning the establishment of 
criteria for demonstrated effectiveness. 

If the State agency wants to share this 
responsibility with the area agency, it 
may, of course, do so. 

3. Eligibility requirements . The NPRM 
provided that a person age 60 or older, 
and a spouse regardless of age, were 
eligible to receive nutrition services, and 
home-delivered meals, if homebound. 

Several commenters recommended 
that eligibility be restricted to those 
'*. . . with greatest social or economic 
need.” Other noted that the age criteria 
should be lowered or eliminated for 
minorities because of a shorter life 
expectancy; and that physically or 
mentally handicapped persons should 
not be required to meet the age criteria. 
A number of commenters also expressed 
some concern about non-elderly spouses 
of homebound older persons being 
eligible for home-delivered meals. 

AoA response: We provided that the 
spouse of an older person would be 
eligible to receive a home-delivered 
meal if that “is in the best interest of the 
homebound older person.” We think this 
is an appropriate standard because the 
statute generally conditions a spouse’s 
eligibility or nutrition services on 
whether the older person meets 
statutory criteria, and that therefore a 
spouse’s eligibility for home-delivered 
meals should be based on the need of 
the homebound older person for the 
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spouse to be there. We did not 
otherwise change the participant 
eligibility criteria to respond to 
comments of lower age, particularly for 
the non-elderly handicapped because 
the Act clearly restricts participation to 
all individuals 60 or older and their 
spouses. 

4. Type and frequency of meals 
served We proposed in the NPRM that 
home-delivered meals must be available 
seven days a week and that the provider 
have the capacity to deliver meals in a 
weather related emergency. We also 
proposed that congregate sites serve 
meals five or more days per week at a 
site that was preferably within walking 
distance to the majority of eligible 
recipients* residences. 

We received a number of comments 
on the issue of the frequency of serving 
congregate meals. Commenters from 
rural areas provided the major portion 
of comments, voicing concern about 
whether rural sites may have to close 
because they are unable to provide 
services five days or more per week. A 
few commenters indicated a belief that 
all congregate sites should provide 
meals at least five days per week. 

A number of commenters questioned 
the seven day requirement for home- 
delivered meals. Some cited the lack of 
statutory authority of this requirement, 
others cited the financial burden this 
would create. Many commenters 
supported the principle of this 
requirement, but thought it should be a 
goal rather than a requirement. Others 
thought if individuals are in need of 
home-delivered meals, they generally 
need them seven days a week. Some 
commenters questioned our requirement 
for delivery during a weather related 
emergency. 

AoA response: In response to 
comments, we added the words "where 
feasible and appropriate*’ to the 
requirement for delivery of meals during 
a weather related emergency. We 
modified the requirement on locating 
nutrition services within walking 
distance of participants, to read "if 
possible." This modification was made 
primarily in response to concerns of 
rural residents. 

We limited the requirement for 
frequency of home-delivered meals to 
five days a week. We strongly 
encourage service providers to make 
provision for meals seven days a week if 
needed. With respect to congregate 
meals, the requirement in 
§ 1321.145(a)(i) is that each congregate 
provider provide meals in a congregate 
setting five or more days a week. This 
requirement does not apply to each 
congregate site. 


5. Homeboundpersons in jeopardy: 
The NPRM proposed to require 
notification to the area agency of any 
condition which placed an older person 
in jeopardy. Some commenters thought 
that at times referral to some other 
agency would be more appropriate. 

AoA response: We revised the 
language to allow an older person or his 
or her representative to consent that 
dangerous situations be brought to the 
attention of "appropriate officials" 
rather than requiring, as the NPRM did, 
that the area agency be informed. 

6. Assessment of need. Several 
commenters commented on the 
proposed process for assessment of 
need for home-delivered meals. There 
are differences of opinion as to whether 
both the area agency and the service 
provider should determine the need. We 
have retained in these final regulations 
the requirement that the area agency 
assess need initially for the PSA, and 
make its awards based on that 
assessment. We are also requiring all 
nutrition service providers to make their 
own individual determinations of need 
for the individual participants they 
serve. 

The NPRM provided that a nutrition 
services provider must provide special 
meals to meet the particular health, 
religious or ethnic dietary needs of 
participants, unless the area agency 
exempted the provider. Commenters 
offered a number of items on paragraph 
(b) on the provision of special meals. 
Many commenters though that the 
NPRM was too rigid and without 
statutory basis. Nearly half of the 
commenters supported the principle of 
providing special meals, but thought it 
should be a goal rather than a 
requirement. Most commenters 
recommended that the past practice be 
retained; that is, special meals should be 
provided where feasible and 
appropriate. The major reason for 
opposing the requirement was the cost, 
with the potential for adversely affecting 
the number of persons now served by 
the program. Others indicated that some 
communities lacked the skill or the food 
materials necessary to provide this kind 
of service. 

This paragraph also gave rise to a 
number of comments on our proposed 
requirement for the provision of 
appropriate food containers and utensils 
for blind and handicapped participants. 
Others indicated that not every site 
needs such equipment. 

We received a number of comments 
about our proposed requirement that 
providers accept and use any of the 
USDA food made available by the State 
agency. The objections focused on the 
term any since some USDA foods are 


apparently unacceptable to participants, 
and projects cannot always use the food 
within a reasonable period of time. 

AoA response: In view of the volume 
and content of comments received on 
special meals, we revised our 
requirement. We inserted the statutory 
phrase "where feasible and 
appropriate" in this requirement. We 
incorporated criteria to assist in the 
determination of what is "feasible and 
appropriate." 

In response to concern raised about 
expertise necessary to provide health 
related menus, we note that in some 
cases, nutrition service providers may 
be able to meet the requirements for 
therapeutic menus by following a 
physican’s prescribed diet. However, we 
concluded that generally nutrition 
service providers should not be 
expected to provide therapeutic menus, 
especially since we generally provide 
only one meal a day and are unable to 
control eating habits the remainder of 
the time. It is possible for us to provide 
simple, modified meals such as low 
calorie, low-fat, or low carbohydrate 
diets, but generally, older persons 
requiring a very strict dietary regime as 
prescribed by their physician should be 
referred to the medical profession for 
management of dietary needs arising 
from serious medical problems. 

We revised the requirement for 
special utensils for the handicapped so 
that the provider need only have these 
available on request This change makes 
the provision of special equipment 
permissive as needed by participants. 

We substituted the word 
‘‘appropriate'' USDA food for the word 
"any". We leave to the judgment of the 
State agency what food is appropriate. 

Section 1321.151 Legal services. 
(Section 1321.161 in NPRM) The NPRM 
would have (a) authorized area agencies 
to award social services funds for legal 
services, but required that these services 
be in addition to leagal services already 
being provided; (b) defined legal 
services; and (c) specified various 
conditions that legal service providers 
must meet. 

Commenters made the following 
major comments regarding the 
provisions for legal services: (1) The 
definition of legal services should be 
expanded to include specific types of 
services. The advocacy role of legal 
service providers should be clarified in 
relation to the similar role of other 
components of the aging network. (2) 

The standards for selecting a legal 
service provider are insufficient. A 
number of criteria were suggested for 
inclusion. (3) Several commenters 
suggested additional conditions which 
legal service providers must meet. 
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Several urged that legal services should 
not be provided in fee generating cases 
unless adequate representation is not 
available from private attorneys. The 
commenters felt that such a restriction 
would help to assure the cooperation of 
the private bar, and would lessen 
competition between the bar and the 
legal service providers. (4) The majority 
of commenters on the issue thought that 
it was necessary to include a provision 
for means testing for legal services in 
order to target these services to elderly 
persons in greatest need. These 
commenters felt that means testing, or 
some consideration of income and 
resources, might also be necessary for 
advising clients on eligibility for public 
benefits, for referring clients to other 
service providers with means tests, for 
auditing and reimbursement purposes, 
and for avoiding conflict with the 
private bar over providing free services 
to those who can afford to pay for 
private counsel. 

Commenters were also concerned that 
our provisions for voluntary 
contributions might result in fee 
generating cases being accepted by 
providers under this part. Other 
commenters advocated a sliding fee 
schedule. (5) Commenters also raised 
the issue of legal services providers’ 
ethical obligations to protect the 
confidence and secrets of their clients. 
One commenter commented that legal 
services provider should be required to 
give information on individual clients 
served. (8) Finally, a number of 
commenters wanted clarification of the 
role of Legal Services Corporation 
grantees under this part. 

AoA response: (1) We revised the 
language of this section to emphasize 
the role of legal services in helping older 
persons secure their rights, benefits and 
entitlements and to assist them in 
achieving the objectives of the Act. We 
have limited the definition of legal 
services to that contained in the Act and 
have left to State and area agencies 
decisions regarding the specific services 
they will fund as legal services. 

However, we have added a new 
provision which permits legal service 
providers, with the approval of the area 
agency, to establish case priorities and 
to consider the availability of staff 
resources in deciding the extent of 
representation to provide. 

(2) We agree with the comments that 
we should specify service standards for 
legal services and have selected several 
from the ones suggested. The final 
regulations include standards for staff 
expertise in legal makers concerning 
older persons, capacity to provide 
effective representation, capacity to 


support advocacy efforts, capacity for 
service delivery to institutionalized, 
isolated, and home-bound individuals; 
convenience and accessibility of offices 
and/or outreach sites, and capacity to 
provide services in a cost effective 
manner. 

(3) In response to comments, we have 
specified in the final regulations that 
legal services may not be funded for fee¬ 
generating cases unless adequate 
representation from private attorneys is 
unavailable; and that providers may not 
engage in lobbying or voter registration 
activity. We do not think that our 
voluntary contributions policy will 
encourage providers to accept cases that 
are likely to result in the generation of 
fees. We strongly believe that 
contributions should be voluntary, and 
have accordingly rejected any 
suggestions for mandatory fee 
schedules. 

(4) We added a new provision to 
permit legal services providers to 
inquire about income related 
information when the reason is to 
advise an older person of public benefits 
to which he or she may be entitled, or to 
otherwise assist in advising or 
representing the person. We have 
reaffirmed the prohibition on means 
testing for legal services. The issue of 
means testing is one of the most difficult 
ones that we faced in the area of legal 
services. On the one hand, means 
testing, or some consideration of income 
in the decision of the scope and extent 
of representation to provide, seems 
more appropriate here than for other 
services. On the other hand, the 
strongest legislative history against 
means testing is the discussion on legal 
services in the Conference Report on the 
amendments cited in the NPRM. 

We recognized in the NPRM that some 
consideration of income might be 
necessary in the provision of legal 
services, notwithstanding the report 
language, and invited comment on this 
issue. We concluded from the comments 
that consideration of income would be 
appropriate if necessary to give legal 
advice, but that using a person's income 
and resources to determine the scope 
and extent of representation, while 
perhaps desirable to many, did not seem 
essential to provide legal services, and 
seemed contrary to the legislative 
history. We recognize that in repeatedly 
stating that programs under the Act 
were not to be subject to means testing, 
Congress did not define means testing, 
or give us much guidance to define it. 

We considered comments that using a 
person’s income to determine the scope 
and extent of representation was not the 
kind of means testing Congress intended 


to prohibit, as long as the provider did 
not use a person’s income to deny 
services altogether. However, we were 
not convinced that explicitly limiting 
representation solely on the basis of an 
older person’s income or resources was 
in practical terms sufficiently different 
from denying that person services 
altogether. 

(5) We considered imposing a special 
confidentiality requirement for legal 
services providers, but decided to rely 
on the general confidentiality and 
disclosure provisions in Section 1321.19. 
We expect that State and area agencies 
will work out with legal services 
providers’ arrangements that meet both 
the providers’ need to meet their ethical 
obligations and the agencies’ monitoring 
requirements. For example, a procedure 
that has worked well is the use of an 
independent auditor, hired by the 
provider, and approved by the 
monitoring agencies. 

(6) It is clear that Congress intended 
legal services under this part to be 
closely coordinated with services 
provided under the Legal Services 
Corporation Act. These regulations 
provide for that coordination, without 
requiring a preference for Legal Services 
Corporation grantees. 

Section 1321.161 Information and 
referral services. (Section 1321.171 in 
NPRM). This section of the NPRM 
required the area plan to provide for 
information and referral services by 
trained paid and volunteer staff, and 
provided for collection and disclosure of 
information. 

Comments focused on three issues: (1) 
the definition in the NPRM of 
information and referral service as a 
location, (2) our use of the phrase 
“trained paid and volunteer staff," and 
(3) the provision allowing for consent by 
a family member to disclosure of 
information about an older person. 

AoA response: (1) We have deleted 
the term “location’’ from the definition 
of information and referral service, and 
have clarified that these services are 
those that are designed to link older 
persons with the other services and 
information that they need. (2) We have 
revised the staffing requirement to 
eliminate any distinctions between paid 
and volunteer staff, and have simply 
required that the service provider 
employ a specially trained staff. (3) We 
agree with the commenters that our 
regulations should not authorize a 
family member to consent to disclosure 
of information about an older person 
unless the family member is the person's 
legal representative, and have revised 
the regulations accordingly. 

Section 1321.171 Transportation 
agreements. (Section 1321.181 in NPRM.) 
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This section provides that area agencies 
may enter into agreements with 
agencies which administer programs 
under the Rehabilitation Act of 1973 and 
Titles XIX and XX of the Social Security 
Act to meet the common transportation 
needs of service participants under 
these programs. The two major issues 
raised by commenters were: (1) whether 
area agencies should be required, rather 
than allowed, to enter into such 
agreements, and (2) whether agencies 
administering programs other than the 
three cited should be authorized parties 
to these agreements. 

AoA response: (1) Section 306(c) of the 
Act provides that area agencies “may” 
enter into such agreements. We do not 
have the authority to require such 
agreements. Moreover, we think the 
decisions to enter into such agreements 
should be left to the discretion of area 
agencies. (2) Section 306(c) refers only to 
these three programs. We believe that 
agreements entered into under the 
authority of this section should be 
limited to those programs specified in 
the section, since it permits area 
agencies to pool funds under this part 
without cost allocation. This section 
provides an exception to the restrictions 
against joint funding that are otherwise 
applicable to programs under this Act 
(see Section 211 of the Act and 
§ 1321.207 of these regulations). Under 
these agreements, an area agency may 
transfer funds to another agency to 
administer, and may pool funds to meet 
the common need for transportation 
services without regard to cost 
allocation. 

Section 1321.185 Expenditures in rural 
areas. (Section 1321.193 in NPRM.) The 
NPRM required State agencies to spend 
in rural areas in each fiscal year at least 
105% of the fiscal year 1978 expenditures 
in those areas. The Commissioner could 
waive this requirement if the State 
demonstrated that service needs were 
being met, or that there were so few 
elderly in rural areas that this 
requirement was not necessary. The 
NPRM also set forth three options to 
define “rural area.” 

We received many comments on this 
section. Comments centered on whether 
the 105% requirement meant funds or 
services; the State’s responsibility in a 
totally rural State; and what is the 
State’s responsibility if the rural factor 
had been included in their allocation in 
mixed areas. 

Perhaps in part because of the 
complexity of our first two options, the 
majority of the comments regarding the 
definition of rural area favored option 
three, which allowed the State to 
develop its own definition of rural areas. 
A number of commenters rejected all 


three options, some offering an 
alternative definition or alternative 
application of the NPRM definitions. 

One alternative definition was based on 
the use of Standard Metropolitan 
Statistical Areas (SMSA). 

Comments addressed to the waiver 
provision raised the issue of the 
application of the waiver to States with 
allocation formulae that meet the intent 
of this section. 

AoA response: The three options 
proposed in this section to define “rural 
area” met with many objections 
regarding their clarity and the 
unnecessary difficulties in implementing 
them. We decided not to accept the 
majority opinion on this point, namely, 
permitting each State to set its own 
definition of rural. We are concerned 
that we would not be able to effectively 
monitor implementation of the 
requirement under this option, and that 
some States might not increase services 
in rural areas. In response to comments 
that options one and two were too 
complicated, we decided to accept a 
simple definition based on an 
alternative definition that was proposed 
'in the comments. We defined “rural 
area" as any area outside a Standard 
Metropolitan Statistical Area (SMSA) as 
defined by the Department of 
Commerce. 

In PSA’s which are not entirely 
metropolitan or nonmetropolitan under 
the SMSA definition. State agencies are 
required for the purposes of this section 
to separately account for expenditures 
in the metropolitan and nonmetropolitan 
portions of the PSA. We think this 
definition provides a clear and simple 
definition of rural area. Because it 
follows the criteria set by the 
Department of Commerce, it should be 
easy for States to apply; and at the same 
time provides us with a basis on which 
to collect national data. 

In response to whether the 105 percent 
responsibility means funds or services, 
Section 307(a)(3)(B) of the Act clearly 
indicates that the responsibility of the 
State agency is to spend in each fiscal 
year an amount equal to not less than 
105 percent of the amount spent for 
services under the former Titles III, V 
and VII in fiscal year 1978. It is the 
amount of funds to be spent which the 
Act prescribes. 

The Act is silent on the question of 
how the requirement applies in a State 
that is entirely rural under our 
definition. We point out that the intent 
of this provision of the Act is to redirect 
a portion of a State’s funds from non- 
rural to rural areas of the State. If a 
State is entirely rural, it is neither 
necessary nor possible to redirect funds 
in the manner intended by the Act. 


Therefore, this rule does not apply in 
such a State. 

The rule does, however, apply in any 
State which previously had developed 
an allocation formula that met the intent 
of this section, namely, a formula that 
distributed funds in a manner weighted 
toward rural areas. These States must 
nevertheless increase their expenditures 
in rural areas by the required 5 percent. 

Section 1321.187 Fifty percent priority 
service requirement. (Section 1321.195 in 
NPRM.) The NPRM required that each 
area plan must provide assurances that 
at least 50 percent of its social services 
allotment, excluding amounts used for 
administration, will be expended for the 
provision of: (1) services associated with 
access to other services; (2) in-home 
services; and (3) legal services. The 
NPRM provided that the State agency 
might waive this requirement if it 
determined that the need for any 
category of services was being met. 

Most commenters addressed the 
statement of the general rule contained 
in paragraph (a). Some commenters 
supported the rule as stated in the 
NPRM. Other commenters 
recommended that a method be 
developed to determine appropriate and 
adequate minimum funding levels for 
the separate categories of service, 
particularly for legal services. A number 
of commenters indicated that the list of 
services should be expanded to include 
additional access services such as case 
management, escort services, and senior 
center renovations, and additional in- 
home services, such as adult day care. 

The NPRM would have allowed a 
State agency to waive the requirement 
of this section if the area agency 
demonstrates the services provided from 
other sources meet the needs of older 
persons in the planning and service area 
for the category of service. Many 
commenters indicated that standards or 
criteria should be developed for 
assessing need and granting waivers to 
area agencies. One commenter 
suggested that no waiver be granted 
unless the area agency demonstrated 
that sufficient services are being 
provided throughout the planning and 
service area to older individuals in 
economic or social need. Another 
commenter stated that not less than 10% 
of the area’s social service funds should 
be awarded to the three required 
categories of services, and that the 
granting of a waiver by the State agency 
should be based on specific evidence 
that adequate services were being 
provided in the planning and service 
area. 

AoA response: We considered the 
suggestion that the some funds provision 
in the Act be interpreted to specify a 
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minimum amount, or percent, vvhich 
must be spent for particular types of 
service, such as legal services. However, 
we have not accepted this comment. We 
believe that the legislative history cited 
in the NPRM makes clear that Congress 
intended to leave to local option the 
percentages of funds spent on each 
category. Moreover, given the diversity 
of local circumstances, we believe that 
any national minimum percentages we 
could set would be less responsive to 
local needs, and we believe that area 
agencies, which have the statutory 
responsibility to develop service 
systems within their areas, should 
decide in cooperation with the State 
agency the degree to which these 
priority and other services are needed. 
An area agency is required to explain in 
its plan the methods it uses to set 
services priorities. Individuals who 
question those priorities will have an 
opportunity during the development of 
the plan to comment on these. 

We did not expand this list of access 
and in-home services which can be 
considered for purposes of computing 
the 50% requirement. The statute 
specifies services that are to be 
considered access or in-home services. 
The language of the statute indicates 
that Congress intended this list to be 
exclusive. Furthermore, we believe that 
area agencies already have sufficient 
flexibility under this section since they 
can set the percentage of funds spent on 
each service. 

There were many comments 
requesting that AoA develop criteria for 
the waivers included in $ 1321.195(b). 

We think this is an appropriate State 
agency responsibility. We revised the 
regulation to require a State to develop 
explicit criteria which an area agency 
must meet to demonstrate, M . . . that the 
services provided from other sources 
meet the needs of older persons in the 
PSA.” 

Section 1321.191 Transfer between 
congregate and home-delivered 
nutrition service funds under the State 
plan. (Section 1321.199 in the NPRM). 

The NPRM authorized the State agency, 
under the State plan, to transfer 15% or 
less of funds between separate 
allotments for congregate and home- 
delivered meals without the 
Commissioner’s approval. The approval 
of the Commissioner would be required 
only when a State agency wished to 
transfer more than 15% between the 
separate allotments for congregate and 
home-delivered nutrition services. The 
Commissioner would approve the State 
agency’s request by approving the State 
plan or plan amendment. 

The majority of comments gave 
conditional support to the section even 


though many thought the 15 percent 
limitation was too restrictive. 
Commenters suggested that if a 
percentage limitation should be made, 
the State agency would be in the best 
position to make such a determination 
after consulting the area agencies in the 
State. 

AoA response: We do not think the 15 
percent limitation outlined in this 
section is too restrictive. This provision 
authorizes States to transfer funds up to 
this amount without the Commissioner's 
case-by-case approval. The section 
further indicates that States may 
transfer larger percentages with the 
Commissioner's approval. As we 
indicated in the NPRM, we believe that 
transfers in excess of 15 percent of a 
State's allotment may well involve a 
significant change in the way a State’s 
program is administered. We also want 
to ensure that a State is properly 
determining the need for each type of 
nutrition service before it transfers such 
substantial amounts. Since any request 
for permission to transfer more than 15 
percent must be submitted in the State 
plan, there is an adequate opportunity 
under the provision of § 1321.29 for area 
agencies to be consulted concerning this 
matter. Therefore, we retained the 
language of the NPRM. 

Section 1321.193 Allowable use of 
funds for State and area plan 
administration . (Section 1321.201 in 
NPRM.) This section of the NPRM 
specified allowable use of State 
administration funds and set limits on 
the use of social and nutrition funds for 
area plan administration. All comments 
received on this section were directed to 
the language regarding allowable use of 
funds for area plan administration. 

This paragraph indicated that the 
State agency may use not more than 8.5 
percent of each of its total allotments for 
social and nutrition services for area 
plan administration. 

The majority of commenters who 
opposed the language in the NPRM 
believe that, in order to allow greater 
flexibility, the percentage limitation 
should be applied to the total of the 
combined allotments rather than to each 
separate allotment. 

AoA response: We changed the 
language to this section to read as 
follows: “The State agency may not 
award more than 8.5 percent of its 
combined allotments for social and 
nutrition services for area plan 
administration.” 

As we explained in the preamble to 
the NPRM, we proposed that the 
statutory 8.5 percent limit on the area 
plan administration be applied 
proportionately to nutrition and social 
services in order to ensure that State 


agencies distribute administrative costs 
equitably. We were, however, 
persuaded by the commenters that State 
agencies needed, and would not abuse, 
the flexibility of deciding how to 
allocate administrative costs, and have 
revised the final regulations accordingly. 

Section 1321.195 Additional funds for 
State plan administration. (Section 1321. 
203 in NPRM). The NPRM authorized a 
State agency to apply to the 
Commissioner to use not more than % of 
1 percent of its total allotment for social 
and nutrition services for State plan 
administration and outlined the 
procedures for these requests. 

Several commenters recommended 
requiring a State agency to conduct 
public hearings regarding the use of 
additional funds; others strongly 
opposed the use of services money for 
State agency administration. 

AoA response: We considered, but 
rejected, the suggestion that the State 
agency’s request under this section be 
subject to public hearings. In response 
to the State plan amendment provisions 
in § 1321.27, many commenters 
requested that unnecessary public 
hearings requirements be eliminated. 
Admittedly the application by a State 
under this section is not a State plan 
amendment. In fact, Section 308(b)(2)(A) 
of the Act prohibits an application under 
this provision from being made as part 
of the State plan. However, we think the 
principle we applied regarding limiting 
public hearings on the State plan to 
substantial plan changes applies in this 
instance. We do not think a State’s 
application under this provision 
substantially affects the operation of 
programs in the State under this part. 
Therefore, we did not include a public 
hearing requirement in this section. 

Section 1321.197 Obligation and 
reallotmenb (Section 1321.205 in NPRM.) 
This section of the NPRM would have 
implemented the provisions of Sections 
304(b) and 604(d) of the Act, which 
require the Commissioner to withhold 
from a State's allotments, and reallot, 
amounts he or she determines will not 
be used, or are attributable to Indians in 
the State to be served under Title VI. It 
also would have implemented the 
statutory provision of Section 308(c), 
which authorizes the Commissioner to 
determine the amounts a State will not 
need for administration, and to approve 
use of those funds for services. 

Most commenters objected to our 
suggestion in the preamble that we 
might use the authority provided under 
Section 304(b) to reduce the allotted 
funds to States that have large 
unliquidated balances, without 
obtaining the States' consent to the 
reductions. At present, we make these 
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reductions only when States consent to 
them. 

Some commenters felt that our 
proposal might place some States in the 
position to making costly, ill planned 
expenditures. Other expressed concern 
that consideration would not be given to 
States' funding cycles where they do not 
coincide with the Federal fiscal year. 

A few commenters stated there should 
be a hearing before funds are 
deobligated from a State; reasonable 
notice should be given; Governors and 
Congressional delegations would need 
to be notified; and that area agencies 
should be given the opportunity to 
utilize funds before they are deobligated 
from a State. 

Commenters opposed the reduction of 
a State’s allotment based on Indians 
service under Title VI grants. 
Commenters also though that the State 
agency, not the Commissioner, should 
have the authority to approve the use of 
State's administrative allotment for 
services. 

AoA response: We believe that many 
commenters were unaware that the 
basic provisions of this section are 
taken from the Act. Section 304(b) of the 
Act provides that whenever the 
Commissioner determines that any 
amount allotted to a State under Title III 
Part B or C for a fiscal year will not be 
used by the State for carrying out the 
purposes for which the allotment was 
made, the Commissioner makes the 
unused funds available to other States. 
Section 604(d) of the Act provides that 
whenever the Commissioner approves 
an application under Title VI, he or she 
withholds from the allotment of the 
appropriate State made under Section 
304 an amount attributable to the 
Indians to be served under Title VI who 
were also counted for the purpose of the 
Title III allotment. These regulations 
simply reiterate these statutory 
provisions. 

We recognize that most States were 
concerned about our proposed 
involuntary allotment when the 
Commissioner determined that a State 
has excessive unliquidated obligations. 
Accordingly, we have decided to 
continue our present practice of 
reallotting under this authority only 
those funds that the State agency 
chooses to make available. We are 
required by statute to make the 
adjustments based on Title VI grants, 
whether or not the State consents to the 
reallotments. We do not think the 
reallotment is properly viewed as a 
penalty. It is rather a provision designed 
to ensure that States are allotted funds 
only for those older persons whom they 
actually serve. 


Section 1321.199 Federal financial 
participation. (Section 1321.207 in 
NPRM.) This section specified the 
proportions of administrative and 
service costs incurred by State and area 
agencies which may be paid from State 
allotments. Many commenters 
questioned the provision which 
specified that a State agency may not 
use not more than 8.5 percent of “each 
of its allotments for social and nutrition 
services" to pay not more than 75 
percent of the costs of area plan 
administration. The commenters 
requested that the 8.5 percent figure be 
applied to the total of the allotments for 
social and nutrition services, rather than 
each of these allotments individually. 
Other commenters took exception to 
language which accurately reflected 
statutory provisions of the Act. 

AoA response: As discussed under 
S 1321.193 above, we have modified this 
section so that the 8.5 percent figure will 
be applied to the total of a State's 
combined allotments for social and 
nutrition services. 

Section 1321.201 Non-Federal share 
requirements. (Section 1321.209 in 
NPRM.) This section of the NPRM 
specified the rules for the required non- 
Federal share of the costs of 
administration and services under this 
part. It set forth the general rule that the 
non-Federal share could be met either 
by allowable cost or third-party in-kind 
contributions, and set forth the two 
statutory exceptions to that rule: 25 
percent of the non-Federal share must 
be met from State or local public 
sources; and the additional 5 percent 
non-Federal share required after the 
Federal Fiscal Year 1980 could be met 
only from State sources. 

Most commenters wanted clarification 
of this section, particularly with respect 
to the allowable use of in-kind 
contributions. 

AoA response: We agree that the 
NPRM provisions may have been 
confusing, particularly with respect to 
the allowability of third-party in-kind 
contributions. The first 75 percent of the 
matching requirements may be met by 
either allowable costs of the State and 
any subgrantees, or any third-party in- 
kind contributions. 

Section 309(b)(1) of the Act requires 
that for each fiscal year, not less than 25 
percent of the non-Federal share of the 
total expenditures under the State plan 
which is required by Section 304(d) shall 
be met from funds from State or local 
public sources. Accordingly, this 
remaining 25 percent may be met only 
by allowable costs of the State and the 
allowable costs or third-party in-kind 
contributions of local public agencies. 


Section 309(b)(2) of the Act requires 
that funds required to meet the non- 
Federal share required by Section 
304(d)(1)(B), in amounts exceeding the 
non-Federal share required prior to 
Fiscal Year 1981, shall be met from State 
resources. The 5 percent increase in 
non-Federal share must be provided by 
the State itself. This 5 percent must, 
therefore, be in the form of allowable 
costs. 

Section 1321.205 State agency 
maintenance of effort. (Section 1321.211 
in NPRM.) This section of the NPRM 
would have implemented Section 309(c) 
of the Act, which provides that a State s 
allotment shall be reduced by the 
percentage by which its expenditures 
under its plan are less than such 
expenditures for the preceding fiscal 
year. 

Commenters either completely 
opposed this section or requested 
modification. Those opposed felt that 
the section worked against coordination 
and cooperation with other State 
agencies in receiving State funds to 
support programs for older persons. 

Most commenters requesting 
modification of the section indicated 
they though it was too restrictive and 
would serve as disincentive to receiving 
additional State funds. Commenters said 
that it would particularly penalize the 
use of one time monies for research, 
demonstration, evaluation, construction 
or start up purposes if the maintenance 
of effort provision applied to those 
funds. A few multipurpose State 
agencies responded that, as written, 
maintenance of effort would apply to all 
funds that the agency administered, and 
not just to those awarded under this 
part. 

AoA response: We do not think that 
this statutory requirement was intended 
to penalize States that choose to 
increase their expenditures from State 
sources under the plan, or to experiment 
with special demonstration projects. 
Although the legislative history of this 
provision is not helpful, the provision 
appears intended to ensure that States 
not use Federal dollars to substitute for 
State dollars, and that States maintain 
their commitments to supporting 
programs under the Act. 

We have revised this section of the 
final regulations to reflect what we think 
is the intent of this statutory 
requirement. Under the revised 
provision, each State would be required 
to spend in each Federal fiscal year for 
both services and administration the 
same amount of dollars that it spent to 
meet minimum Federal requirements for 
both services and administration in the 
previous fiscal year. Our reasoning is 
that expenditures made by a State in 
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excess of those required to match 
Federal dollars are not ‘‘expenditures 
under the plan” since they need not be 
made in accordance with Federal 
statutory and regulatory requirements, 
although we may require that those 
expenditures be described in the plan 
for informational purposes. 

Our requirement as revised would 
ensure that States kept a basic 
commitment to funding programs under 
the Act, but would not penalize States 
that chose to spend significantly more 
funds on programs for older persons in 
one fiscal year, unless those funds were 
used to match our funds. We recognize 
that under our revised interpretation, 
some States may require local 
subgrantees to assume a greater 
proportion of the matching requirement 
However, we think that this possible 
result is preferable to the reductions that 
many States claimed they would suffer 
under a broader interpretation of the 
maintenance of effort base. 

Section 1321.207 Restrictions on 
delegations of authority to other 
agencies. (New Section) In response to 
comments we received on $ 1321.171 
“Transportation agreements” we have 
added a new 5 1321.207 to clarify that 
State and area agencies are precluded 
from joint funding under the Act except 
for transportation as authorized under 
§ 1326.171, or except where they are the 
lead agencies. The statute and these 
regulations require that State and area 
agencies be the sole agencies for 
awarding and administering funds under 
this part. Accordingly, State and area 
agencies may not delegate this authority 
to another agency. Section 306 of the 
Act provides an exception to this 
requirement for transportation. 

Authority: Title III of the Older Americans 
Act (42 U.S.C. 3021-3030g). (Catalog of 
Federal Domestic Assistance Program 
Numbers: 13.633 Special: Programs for Aging 
Title III Parts A and B—Grants on Aging; 
13.635 Special Programs for Aging Title III 
Part C—Nutrition Service). 

Dated: February 8.1980. 

Robert Benedict. 

Commissioner on Aging. 

Approved: February 26.1980. 

Cesar A. Perales, 

Assistant Secretary for Human Development 
Services (Acting). 

Approved: March 24.1980. 

Patricia Roberts Harris, 

Secretary of Health. Education, and Welfare. 

45 CFR Chapter XIII Subchapter C is 
amended as follows; 

§ Parts 1320,1324,1326 IReservedl. 

1. Parts 1320,1324 and 1326 are 
vacated and reserved. 


2. Part 1321 is revised to read as 

follows: 

PART 1321—GRANTS FOR STATE 
AND COMMUNITY PROGRAMS ON 
AGING 

Subpart A—Introduction 

Sec. 

1321.1 Basis and purpose of part. 

1321.3 Definitions. 

1321.5 Applicability of other regulations. 

Subpart B—State Agency Designation, 

Organization, and Functions 

1321.11 Designation and functions of the 
State agency. 

1321.13 Organization of the State agency. 

1321.15 State agency administration. 

1321.17 Staffing. 

1321.19 Confidentiality and disclosure of 
State agency information. 

Subpart C—The State Plan 

1321.21 What is a State plan. 

1321.23 Duration and format of the State 
plan. 

1321.25 Content of the State plan. 

1321.27 Amendments to the State plan. 

1321.29 Development and review of the 
State plan and plan amendments. 

1321.31 Submission of the State plan and 
plan amendments to the Commissioner 
for approval. 

1321.33 Approval or disapproval of a State 
plan and plan amendments. 

1321.35 How a State agency is notified. 

1321.37 Effective dates and expenditures 
under an approved State plan or 
amendment. 

Subpart D—State Agency Responsibilities 

1321.41 Advocacy responsibilities: general. 

1321.43 Long-term care ombudsman 
program. 

1321.45 Service delivery systems 
responsibilities: general. 

1321.47 State advisory council on aging. 

1321.49 Intrastate funding formula. 

1321.51 State agency hearings. 

1321.53 Designation of planning and service 
areas. 

1321.55 Appeal to the Commissioner. 

1321.57 Interstate planning and service area. 

1321.59 Single State planning and service 
area. 

Subpart E—Area Agency Designation, 

Organization, Functions 

1321.61 Designation and functions of area 
agencies. 

1321.63 Types of agencies that may be an 
area agency. 

1321.65 Organization of the area agency. 

1321.67 Area agency procedures. 

1321.69 Staffing. 

Subpart F—The Area Plan 

1321.71 What is an area plan. 

1321.73 Duration and format of the area 
plan. 

1321.75 Comprehensive and coordinated 
service delivery system. 

1321.77 Content of the area plan. 

1321.79 Amendments to the area plan. 

1321.81 Review of the area plan and plan 
amendments. 


1321.83 Approval or disapproval of an area 
plan and plan amendments. 

1321.85 Withdrawal of area agency 

designation and continuity of services. 

Subpart G—Area Agency Responsibilites 

1321.91 Advocacy responsibilities of the 
area agency. 

1321.93 Area agency general planning and 
management responsibilities. 

1321.95 Designation of community focal 
points for service delivery. 

1321.97 Area agency advisory council. 

1321.99 Coordination with other programs. 

Subpart H—Service Requirements 

General Requirements Applicable to AU 

Services 

1321.101 State agency approval of area 
agency subgrants or contracts. 

1321.103 Direct provision of services by 
State and area agencies. 

1321.105 Licensure and safety requirements. 

1321.107 Outreach, training, and 
coordination requirements. 

1321.109 Preference for older persons with 
greatest economic or social need. 

1321.111 Contributions for services under 
the area plan. 

1321.113 Maintenance of non-Federal 
support for services. 

1321.115 Advisory role to service providers 
of older persons. 

Multipurpose Senior Centers 

1321.121 Multipurpose senior centers. 

1321.123 Health, safety, and construction 
requirements. 

1321.125 Federal labor standards. 

1321.129 Length of use of an acquired or 
constructed facility. 

1321.131 Special conditions for acquiring by 
purchase or constructing a facility. 

1321.133 Prohibition on sectarian use of a 
facility. 

1321.135 Funding and use requirements. 

1321.137 Recapture of payments for 
acquired or constructed facilities. 

Nutrition Services 

1321.141 Nutrition services. 

1321.143 Selection of nutrition services 
providers. 

1321.145 Special requirements for nutrition 
services providers. 

1321.147 Food requirements for all nutrition 
services providers. 

Legal Services 

1321.151 Legal services. 

Information and Referral Services 

1321.161 Information and referral services. 

Transportation Services 

1321.171 Transportation agreements. 

Subpart I—Fiscal Requirements 

1321.181 Allotments and grants to States. 

Service Funding Requirements 

1321.183 Area agency allotments. 

1321.185 Expenditures in rural areas. 

1321.187 Fifty percent priority service 
requirements. 

1321.189 Long-term care ombudsman 
program. 
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1321.191 Transfer between congregate and 
home-delivered nutrition services funds 
under the State plan. 

1321.193 Allowable use of funds for State 
and area plan administration. 

1321.195 Additional funds for State plan 
administration. 

1321.197 Obligation and reallotment. 
1321.199 Federal financial participation. 
1321.201 Non-federal share requirements. 
1321.203 Source of non-Federal share. 
1321.205 State agency maintenance of effort 
1321.207 Restriction on delegation of 
authority to other agencies. 

Federal Reviews and Audits in General 

1321.213 Federal reviews and audits. 
1321.215 Types and effects of reviews and 
audits. 

Program and Financial Reviews 

1321.217 Program and financial reviews. 
1321.219 Issues of compliance after review. 

HEW Audit Agency Reviews and Audits 
1321.221 Audit Agency reports. 

1321.223 Action after Audit Agency reports. 

Subpart J—Hearing Procedures for State 
Agencies 

Genera] Provisions 

1321.231 Scope. 

1321.233 General rules. 

Arrangements for Hearing 

1321.235 How to request a hearing. 

1321.237 How request is acknowledged. 
1321.239 What the hearing issues are. 

1321.241 What the purpose of a hearing is. 
1321.243 Who presides. 

1321.245 How to be a party or an amicus 
curiae to a hearing. 

1321.247 What happens to a petition. 

1321.249 Rights of parties and amicus 
curiae. 

Conduct of Hearing 

1321.251 Authority of presiding officer. 
1321.253 Discovery. 

1321.255 How evidence is handled. 

1321.257 What happens to unsponsored 
written materials. 

1321.259 What the record is. 

After the Hearing 

1321.261 Posthearing briefs. 

1321.263 Decisions. 

1321.265 When a decision is effective. 
1321.267 How the State may appeal. 

1321.269 How the Commissioner may reallot 
the State's withheld payments. 

Authority: Pub. L 89-73, 79 Stat. 218-228, 
as amended by Pub. L 90-42, 81 Stat. 106-108; 
Pub. L. 91-69, 83 Stat. 108-115; Pub. L. 92-258. 

88 Stat. 88-95; Pub. L. 93-29, 87 Stat. 30-84; 

Pub. L 93-351, 88 Stat. 357-358; Pub. L 94- 
135, 89 Stat. 713-728; Pub. L 95-478, 92 Stat 
1513; (42 U.S.G 3001 et seq.). 

Subpart A—Introduction 

51321.1 Basis and purpose of part 

(a) This part prescribes requirements 
State agencies must meet to receive 
grants to develop comprehensive and 
coordinated systems for the delivery of 


social and nutrition services under title 
III of the Older Americans Act, as 
amended (Act). These requirements 
include— 

(1) Designation and responsibilities of 
State and area agencies; 

(2) State and area plans and 
amendments; 

(3) Services delivery; 

(4) Grant awards to State agencies; 
and 

(5) Hearing procedures for State and 
area agencies, applicants for planning 
and service area designation, and 
service providers. 

(b) The requirements of this part are 
based on title III of the Act. Title III 
provides for formula grants to State 
agencies on aging under approved State 
plans for the development of 
comprehensive and coordinated systems 
for the delivery to older persons of 
social services, including multipurpose 
senior centers, and nutrition services. 
Each State agency designates planning 
and service areas in the State, and 
makes a subgrant or contract under an 
approved area plan to one area agency 
in each planning and service area. Area 
agencies in turn make subgrants or 
contracts to service providers. 

$1321.3 Definitions. 

"Act" means the Older Americans Act 
of 1965 as amended. (42 U.S.C. 3001 et 
seq.) 

"Area Agency" means agency 
designated by the State agency in a 
planning and service area to develop 
and administer the area plan for a 
comprehensive and coordinated system 
of services for older persons. 

"Administration on Aging" (AoA) 
means the agency established in the 
Office of the Secretary, Department of 
Health, Education and Welfare as part 
of the Office of Human Development 
Services; and which is charged with the 
responsibility of administering the 
provisions of the Act, except for title V. 

"Comissioner" means the 
Commissioner on Aging of the 
Administration on Aging. 

"Community focal point for service 
delivery" means a place or mobile unit 
in a community or neighborhood 
designated by the area agency for the 
collocation and coordination of services 
delivery to older persons. 

"Comprehensive and coordinated 
system" means a program of interrelated 
social and nutrition services designed to 
meet the needs of older persons in a 
planning and service area. 

"Department" means the Department 
of Health, Education, and Welfare. 

"Fiscal Year" means the Federal 
Fiscal Year. 


"Greatest economic need" means the 
need resulting from an income level at 
or below the poverty threshold 
established by the Bureau of the Census. 

"Greatest social need" means the 
need caused by non-economic factors 
which include physical and mental 
disabilities, language barriers, cultural 
or social isolation including that caused 
by racial or ethnic status (for example 
Black, Hispanic, American Indian, and 
Asian American) which restrict an 
individual's ability to perform normal 
daily tasks or which threaten his or her 
capacity to live independently. 

"Human services" means social, 
health or welfare services. 

"Indian tribal organization" means the 
recognized governing body of any Indian 
tribe, or any legally established 
organization of Indians which is 
controlled, sanctioned or chartered by 
the governing body. 

"Indian tribe" means any tribe, band, 
nation, or other organized group or 
community of Indians (including any 
Alaska Native Village or regional village 
corporation as defined in or established 
under the Alaska Native Claims 
Settlement Act, P.L 92-203, 85 Stat. 688) 
which is recognized as eligible for the 
special programs and services provided 
by the United States to Indians because 
of their status as Indians; or. is located 
on, or in proximity to a Federal or State 
reservation or rancheria. 

"Multipurpose senior center" means a 
community or neighborhood facility for 
the organization and provision of a 
broad spectrum of services including 
health, social, nutritional, and 
educational services; and a facility for 
recreational and group activities for 
older persons. 

"Nonprofit" as applied to any agency, 
institution or organization means an 
agency, institution or organization 
which is owned and operated by one or 
more corporations or associations with 
no part of the net earnings benefiting 
any private share holder or individual. 

"Planning and service area" means a 
geographic area of a State that is 
designated for purposes of planning, 
development, delivery and overall 
administration of services under an area 
plan. 

"Reservation" means any Federally or 
State recognized Indian tribe’s 
reservation, pueblo, or colony, including 
former reservations in Oklahoma, 
Alaskan Native regions established 
pursuant to the Alaska Native Claims 
Settlement Act (85 Stat. 688), and Indian 
allotments. 

"Service provider" means an entity 
that is awarded a subgrant or contract 
from an area agency to provide services 
under the area plan. 







Federal Register / Vol. 45, No. 63 / Monday, March 31, 1980 / Rules and Regulations 


21149 


“State” means each of the 50 States, 
the District of Columbia, the Virgin 
Islands, the Commonwealth of Puerto 
Rico, Guam, American Samoa, the Trust 
Territory of the Pacific Islands and the 
Northern Mariana Islands. 

“State Agency” means the single State 
agency designated to develop and 
administer the State plan and to be the 
focal point on aging in the State. 

“Unit of general purpose local 
government” means a political 
subdivision of the State whose authority 
is general and not limited to only one 
function or combination of related 
functions; or an Indian tribal 
organization. 

§ 1321.5 Applicability of other regulations. 

The provisions of the following 
regulations apply to all activities under 
this part— 

(a) Title 45 of the Code of Federal 
Regulations— 

Part 74—Administration of Grants, 
except Subpart N; 

Part 80—Nondiscrimination under 
Programs Receiving Federal Assistance 
through the Department of Health, 
Education, and Welfare: Effectuation of 
Title VI of the Civil Rights Act of 1964; 

Part 81—Practice and Procedure for 
Hearings under Part 80 of this Title; 

Part 84—Nondiscrimination on the 
Basis of Handicap in Programs and 
Activities Receiving or Benefiting from 
Federal Financial Participation; and 

Part 90—Nondiscrimination on the 
Basis of Age; and 

(b) Title 5 of the Code of Federal 
Regulations, Part 900, Subpart F, 
Standards for a Merit System of 
Personnel Administration. 

Subpart B—State Agency Designation, 
Organization, and Functions 

§ 1321.11 Designation and functions of 
the State agency. 

In order to be eligible to receive 
grants under this part, a State must 
designate a single State agency to— 

(a) Develop and administer the State 

plan; 

(b) Be primarily responsible for 
coordinating all activities in the State 
relating to the purposes of the Act; 

(c) Serve as the effective and visible 
advocate for all older persons in the 
States; and 

(d) Assist area agencies in the 
development of comprehensive and 
coordinated service delivery systems 
throughout the State. 

§ 1321.13 Organization of the State 
agency. 

(a) The State agency may be either— 


(1) An agency whose single purpose is 
to administer programs for older 
persons; or 

(2) A multipurpose agency that 
administers human services programs in 
the State. Except as provided in 
paragraphs (b) and (c) of this section, a 
multipurpose agency must delegate all 
authority and responsibility under this 
part to a single organizational unit in the 
agency. 

(b) The State agency may request a 
waiver of the requirement in paragraph 

(a)(2) of this section if the State 
agency— 

(1) Submits its request as part of its 
State plan or as a plan amendment; 

(2) Describes its methods for carrying 
out its functions and responsibilities 
under this part; and 

(3) Designates a component unit of the 
State multipurpose agency to plan and 
develop all policy on programs for older 
persons under this part and to provide a 
visible focal point for advocacy, 
coordination, monitoring, and evaluation 
of programs for older persons within the 
State. 

(c) The Commissioner approves a 
request for a waiver, unless the 
Commissioner finds that the waiver 
adversely affects the ability of the State 
agency to carry out its functions and 
responsibilities under this part. 

§ 1321.15 State agency administration. 

(a) General rule. The State plan must 
provide for the use of methods of 
administration which are necessary for 
the proper and efficient administration 
of the plan. The State agency must 
administer the plan in accordance with 
all applicable Federal laws and 
regulations, including all requirements 
of this part. 

(b) State agency policies. (1) The State 
agency must have and follow written 
policies to carry out its functions under 
this part that are adopted in accordance 
with paragraph (b)(2) of this section. 

(2) The State agency must— 

(i) Develop proposed policies; 

(ii) Publish the proposed policies in a 
manner that allows area agencies, 
providers, and older persons within the 
State adequate opportunity to comment 
on the policies. 

(iii) Consider all comments in 
establishing final policies; 

(iv) Have final policies in effect no 
later than one year after the effective 
date of these rules; and 

(v) Keep its policies current, and 
revise them as necessary. 

(c) Functional statement. The State 
agency must have on file for review a 
functional statement of the manner in 
which the State agency performs all of 
its responsibilities under this part. 


§1321.17 Staffing. 

(a) Type of Staff. The State agency, 
single organizational unit, or component 
unit where one exists, must have a 
qualified full-time director and an 
adequate number of qualified staff. 

(b) Staffing plan. The State agency 
must have on file for review a staffing 
plan that identifies the number and 
types of staff assigned to carry out State 
agency responsibilities and functions 
under this part. 

(c) Preference. Subject to merit system 
requirements, the State agency must 
give preference in hiring to persons age 
60 or older. 

(d) Affirmative action. The State 
agency must have affirmative action 
program which complies with the 
requirements of § 900.607 of Title 5 of 
the Code of Federal Regulations, Part 
900, Subpart F, Standards for a Merit 
System of Personnel Administration. 

§ 1321.19 Confidentiality and disclosure 
of State agency Information. 

(a) Confidentiality. (1) The State 
agency must have procedures to ensure 
that no information about an older 
person, or obtained from an older 
person by a service provider or the State 
or area agency, is disclosed by the 
provider or agency in a form that 
identifies the person without the 
informed consent of the person or of his 
or her legal representative, unless the 
disclosure is required by court order, 45 
CFR 74.24, or for other program 
monitoring by authorized Federal, State, 
or local monitoring agencies. 

(2) The State agency must ensure that 
lists of older persons compiled under 
§ 1321.161 are used solely for the 
purpose of providing services, and only 
with the informed consent of each 
individual on the list. 

(b) Disclosure . Subject to the 
confidentiality requirements in 
paragraph (a) of this section, the State 
agency must make available at 
reasonable times and places to all 
interested parties, the written policies 
required under § 1321.15, and other 
information and documents developed 
or received by the agency in carrying 
out its responsibilities under this part. 
The State agency is not required to 
disclose those types of information or 
documents that are exempt from 
disclosure by a Federal agency under 
the Federal Freedom of Information Act, 
5 U.S.C. 552. 

Subpart C—The State Plan 

§ 1321.21 What is a State plan. 

A State plan is the document 
submitted by a State in order to receive 
grants from its allotments under this 
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part. It contains provisions required by 
section 307 of the Act and implementing 
regulations and commitments that the 
State agency will administer or 
supervise the administration of 
activities funded under this part in 
accordance with all Federal 
requirements. A State may receive 
grants under this part only under an 
approved State plan. A State may use its 
grants under this part only for activities 
under its approved plan. 

§ 1321.23 Duration and format of the State 
plan. 

The State plan must be in effect for 
the three year period specified by the 
Commissioner. A State agency must 
submit a State plan or plan amendment 
to the Commissioner in accordance with 
the Commissioner’s instructions 
concerning the format, content, time 
limits, transmittal forms, and 
procedures. 

§ 1321.25 Content of the State plan. 

(a) Based on area plans. A State plan 
must be based on area plans as 
provided in § 1321.29. 

(b) State agency function 
requirements. A State plan must provide 
that the State agency function 
requirements are met for— 

(1) Proper and efficient methods of 
administration, as provided in § 1321.15; 

(2) Confidentiality and disclosure of 
State agency information, as provided in 
§ 1321.19; 

(3) State agency advocacy 
responsibilities, as provided in § 1321.41; 

(4) State agency evaluation 6f service 
needs, as provided in 8 1321.45(a)(8); 

(5) Periodic evaluations of each area 
agency as provided in § 1321.45(a)(9); 

(6) Development and distribution of a 
uniform area plan format, as provided in 
§ 1321.45(a)(10); 

(7) Coordination of legal services as 
provided in 8 1321.45(a)(13); 

(8) Commodity distribution 
agreements, as provided in 8 1321.147; 

(9) State advisory council on aging, as 
provided in § 1321.47; 

(10) State agency hearings for area 
agencies, providers, and planning and 
service area applicants, as provided in 
8 1321.51; 

(11) Area plan approval and 
disapproval, as provided in 8 1321.83. 

(c) Area agency and area plan 
requirements. A State plan must provide 
that the area agency and area plan 
requirements are met for area agency 
designation, and development and 
submission to the State agency of an 
area plan which complies with the 
requirements of section 306 of the Act 
and this part, as provided in § 1321.71, 
and §§ 1321.77 through 1321.81. 


(d) Service delivery requirements. A 
State plan must provide that the service 
delivery requirements are met for— 

(1) A long-term care ombudsman 
program, as provided in 8 1321.43; 

(2) Restricting direct provision of 
services, as provided in § 1321.103; 

(3) All service providers concerning 
licensure, safety, training, outreach, 
coordination, preference to those with 
greatest economic or social need, 
contributions, maintenance of non- 
Federal support for services, and 
advisory role for older persons, as 
provided in § § 1321.105 through 
1321.113. 

(4) Multipurpose senior center 
activities, as provided in 85 132.121 
through 1321.137; 

(5) Nutrition services, as provided in 
§§ 1321.141 through 1321.147; 

(6) Legal services, as provided in 
8 1321.151; and 

(7) Information and referral, as 
provided in 8 1321.161. 

(e) Fiscal requirements. A State plan 
must provide that the following fiscal 
requirements are met for— 

(1) Expenditures in each Federal fiscal 
year in rural areas of 105 percent of FY 
1978 expenditures, as provided in 

8 1321.185; and 

(2) Minimum expenditures for the long 
term care ombudsman program, as 
provided in 8 1321.189. 

(0 Directory of community focal 
points. A State plan must assure that the 
State agency keeps a directory of focal 
points in the State. 

(g) Information requirements. The 
State plan must specify— 

(1) Program objectives to implement 
the service delivery requirements of 
paragraphs (d)(1). and (d)(4) through 
(d)(7) of this section, which are 
consistent with the requirements of this 
part, objectives established by the 
Commissioner, and objectives 
established in area plans in the State; 

(2) Documentation of the designation 
of the State agency; 

(3) A resource allocation plan 
indicating the proposed use of all funds 
for services to older persons directly 
administered by the State agency; 

(4) Proposed methods for giving 
preference to those with greatest 
economic or social need in the provision 
of services under the plan. These 
methods— 

(i) Must include, but are not limited 
to— 

(A) Consideration of older persons 
with greatest economic need in dividing 
the State into planning and service 
areas, as provided in 8 1321.53; and 

(B) Consideration of older persons 
with greatest economic or social need in 


developing the intrastate funding 
formula, as provided in 8 1321.49. 

(ii) May not include use of a means 
test. A means test is the use of an older 
person’s income or resources to deny or 
limit that person’s receipt of services 
under this part; 

(5) All planning and service areas and 
all area agencies in the State. 

§ 1321.27 Amendments to the State plan. 

The State agency must amend its plan 
if— 

(a) A new or amended Federal statute 
or regulation requires a new plan 
provision, or conflicts with any existing 
plan provision; 

(b) A U.S. Supreme Court decision 
changes the interpretation of a statute or 
regulation; 

(c) The State proposes to change the 
designation of the State agency, single 
organizational unit or component unit; 

(d) The State agency proposes to add. 
substantially modify, or delete any 
Statewide program objective(s); 

(e) The State agency proposes to 
change the designation of any planning 
and service area: or 

(f) The Commissioner requires States 
to submit annual amendments. 

§ 1321.29 Development and review of the 
State plan and plan amendments. 

(a) State plan based on area plans. 

The State agency must periodically 
consult with all the area agencies in the 
State to¬ 
ft) Assess the needs of older persons 

in the State; 

(2) Assist in establishing statewide 
priorities; 

(3) Review procedures with regard to 
the development and implementation of 
the State plan; and 

(4) Ensure that the objectives 
established in State and area plans are 
consistent. 

(b) Public Hearings. The State agency 
must— 

(1) Hold public hearings on the State 
plan and on all amendments to the State 
plan identified in 8 1321.27; 

(2) Give adequate notice to older 
persons, public officials and other 
interested parties of the times, dates and 
locations of the public hearings: and 

(3) Hold public hearings throughout 
the State at times and locations which 
permit older persons, public officials, 
and other interested parties reasonable 
opportunity to participate. 

(c) Review by State Advisory Council. 
The State agency must submit the State 
plan or amendments for review and 
comment, to the State advisory council. 

(d) Review by the Governor. The State 
agency must submit the State plan or 
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plan amendments to the Governor for 
review and signature. 

81321.31 Submission of the State plan 
and plan amendments to the Commissioner 
for approval. 

The State agency must submit the 
State plan or plan amendments signed 
by the Governor to the Commissioner at 
least 60 calendar days before the 
proposed effective date of the plan, or 
plan amendments. The Commissioner 
does not consider a State plan or 
amendment for approval unless it is 
signed by the Governor. 

§ 1321.33 Approval or disapproval of a 
State plan and plan amendments. 

(a) The Commissioner approves any 
State plan or amendment that fully 
meets all Federal requirements including 
the requirements of this part. 

(b) If the Commissioner finds that any 
required provision of the plan or 
amendment is unapprovable. the 
Commissioner follows the procedures in 
Subpart J to disapprove the plan and 
withhold further payments to the State. 

§ 1321.35 How a State agency is notified. 

(a) Approval. When the Commissioner 
approves a State plan or amendment, 
the Commissioner notifies the Governor 
and the State agency in writing. 

(b) Disapproval. When the 
Commissioner proposes to disapprove a 
State plan or amendment, the 
Commissioner notifies the Governor and 
the State agency in writing. The notice 
gives the reasons for proposed 
disapproval and informs the agency that 
it has 60 days to request a hearing on 
the proposed disapproval following the 
procedures specified in Subpart). 

§ 1321.37 Effective dates and 
expenditures under an approved State plan 
or amendment 

(a) Effective date. An approved State 
plan or amendment become effective on 
the date designated by the 
Commissioner. 

(b) Expenditure. An agency may not 
make expenditures under a new plan or 
amendment until it is approved. 

Subpart D—State Agency 
Responsibilities 

$ 1321.41 Advocacy responsibilities: 
general. 

The State agency must— 

(a) Review and comment on all State 
plans, budgets, and policies which affect 
older persons; 

(b) Conduct public hearings on the 
needs of older persons; 

(c) Coordinate statewide planning and 
development of activities related to the 
purposes of the Act and assure that each 


area agency has effective procedures to 
coordinate programs related to the 
purposes of the Act within the planning 
and service area; 

(d) Represent the interests of older 
persons before legislative, executive and 
regulatory bodies in the State; 

(e) Provide technical assistance to 
agencies, organizations, associations, or 
individuals representing older persons; 

(f) Establish and operate the long-term 
care ombudsman program required by 

§ 1321.43; and 

(g) Review and comment, upon 
request, on applications to State and 
Federal agencies for assistance relating 
to meeting the needs of older persons. 

§ 1321.43 Long-term care ombudsman 
program. 

(a) General rule. The State agency 
must establish and operate a statewide 
long-term care ombudsman program that 
meets the requirements of paragraphs 

(c) through (f) of this section. The State 
agency may operate the ombudsman 
program directly, or by contract or other 
arrangement, with any public agency or 
private nonprofit organization, except 
one that is— 

(1) Responsible for licensing or 
certifying long-term care facilities or 
other residential facilities for older 
persons, or 

(2) An association, or an affiliate or 
agent of an association, of long-term 
care facilities for older persons. 

(b) Definition. For purposes of this 
section, “long-term care facility” means 
any— 

(1) Skilled nursing facility as defined 
in Section 1861 (j) of the Social Security 
Act; 

(2) Intermediate care facility as 
defined in Section 1905(c) of the Social 
Security Act; 

(3) Nursing home as defined in Section 
1908(e) of the Social Security Act; and 

(4) Other similar adult care home as 
defined by the State agency in the State 
plan and approved by the 
Commissioner. 

(c) Appointing an ombudsman. The 
State agency must appoint an individual 
to serve as the State long-term care 
ombudsman and delegate to the 
ombudsman the responsibility to— 

(1) Investigate and resolve complaints 
made by or for older persons in long¬ 
term care facilities about administrative 
actions that may adversely affect their 
health, safety, welfare or rights. 
“Administrative action” means any 
action or decision made by an owner, 
employee or agent of a long-term care 
facility, or by a government agency, 
which affects the provision of service to 
residents covered by this section; 


(2) Monitor the development and 
implementation of Federal, State and 
local laws, regulations and policies that 
relate to long-term care facilities in the 
State; 

(3) Provide information to public 
agencies about the problems of older 
persons in long-term care facilities; 

(4) Train volunteers and assist in the 
development of citizen organizations to 
participate in the ombudsman program: 
and 

(5) Carry out other activities 
consistent with the requirements of this 
section which the Commissioner 
determines appropriate. 

(d) Access requirements. The State 
agency must establish procedures to 
ensure that— 

(1) The ombudsman program is given 
appropriate access to long-term care 
facilities and appropriate private access 
to residents; and 

(2) The ombudsman and the 
ombudsman’s designees are given 
appropriate access to residents* 
personal and medical records. 

(e) Confidentiality and disclosure 
requirements. The State agency must 
establish procedures to protect the 
confidentiality of residents’ records and 
files. These procedures must meet the 
following requirements: 

(1) No information or records 
maintained by the ombudsman program 
are disclosed unless the ombudsman 
authorizes the disclosure; and 

(2) The ombudsman does not disclose 
the identity of any complainant or 
resident unless— 

(i) The complainant or resident, or a 
legal representative of either, consents 
in writing to the disclosure and specifies 
to whom the identity may be disclosed; 
or 

(ii) A court orders the disclosure. 

(f) Reporting system. The State 
agency must establish a statewide 
uniform reporting system to collect and 
analyze information on complaints and 
conditions in long-term care facilities for 
the purpose of identifying and resolving 
significant problems. The State agency 
must submit this information to the 
agency of the State responsible for 
licensing or certifying long-term care 
facilities in the State and to the 
Commissioner in the manner prescribed 
by the Commissioner. 

§ 1321.45 Service delivery systems 
responsibilities: general. 

(a) The State agency must— 

(1) Develop and administer the State 
plan; 

(2) Divide the State into planning and 
service areas, as provided in § 1321.53; 

(3) Designate area agencies in those 
planning and service areas for which the 
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State decides to have an area plan 
developed; 

(4) Approve and monitor the 
administration of area plans; 

(5) Provide adequate and effective 
opportunities for older persons to 
express their views to the State agency 
on policy development and program 
implementation under the plan; 

(6) Give preference to older persons 
with the greatest economic or social 
need in the delivery of services under 
the State plan; 

(7) Develop an intrastate funding 
formula, as provided in 5 1321.49; 

(8) Evaluate the need for social and 
nutritional services in the State, and 
determine the extent to which other 
public and private programs meet the 
needs; 

(9) Conduct periodic evaluation of 
activities and projects carried out under 
the State plan, including at least annual 
on site performance evaluations of each 
area agency; 

(10) Develop and distribute a uniform 
plan format and guidance for area plans 
that meets the requirements specified in 
Subpart F; 

(11) Provide technical assistance to 
area agencies; 

(12) Establish an advisory council on 
aging, as provided in § 1321.47; 

(13) Coordinate legal services for 
older persons in the State, give technical 
assistance, advice, and training in the 
provision of legal services to older 
persons; and make reasonable efforts to 
maintain existing levels of those 
services; 

(14) Enter into an agreement with the 
U.S.D.A. State Distributing Agency, as 
provided in § 1321.147; 

(15) Provide administrative and 
hearing procedures, as required under 
§ 1321.15 and § 1321.51; 

(16) Ensure that all older persons in 
the State have reasonably convenient 
access to information and referral 
services; and 

(17) Maintain a directory of 
community focal points in the State. 

(b) The State agency may— 

(1) Conduct training and development 
programs for personnel involved in 
implementing this part; and 

(2) Enter into contracts to carry out 
demonstration projects of statewide 
significance relating to the initiation, 
expansion, or improvement of services 
provided under this part. 

$ 1321.47 State advisory council on aging. 

(a) Functions of the council . The State 
agency must establish a State advisory 
council in accordance with paragraphs 

(b) through (e) of this section to advise 
and help the State agency to— 


(1) Develop and implement the State 
plan; 

(2) Conduct public hearings: 

(3) Represent the interests of older 
persons; and 

(4) Review and comment on other 
State plans, budgets and policies which 
affect older persons. 

(b) Composition of the council. More 
than 50 percent of the persons appointed 
to the State advisory council must be at 
least 60 years old and include—(1) 
Persons with greatest economic or social 
need; and (2) Participants under this 
part. 

(c) Frequency of meetings. The State 
advisory council must meet at least 
quarterly. 

(d) Support. The State agency must 
provide staff support and assistance to 
the State advisory council. 

(e) By-laws. The State agency must 
develop and make public by-laws which 
specify the role and functions of the 
advisory council, number of members, 
procedures for selection of members, 
term of membership, and frequency of 
meetings. 

§ 1321.49 Intrastate funding formula. 

(a) The State agency, after 
consultation with all area agencies in 
the State, must develop and use an 
intrastate funding formula in accordance 
with paragraphs (b) through (e) of this 
section, for the allocation of funds to 
area agencies under this part. 

(b) The formula must— 

(1) Include an identical base subgrant 
to each area agency in the State; 

(2) Allocate to rural areas in the State 
at least 105 percent of the amount spent 
under Titles III, V. and VII of the Act for 
services in rural areas in the 1978 
Federal fiscal year, as provided in 

§ 1321.185; 

(3) Reflect the proportion of persons 
age 60 and over among the planning and 
service areas in the State; and 

(4) Reflect the proportion among the 
planning and service areas of persons 
age 60 and over in greatest economic or 
social need. 

(c) The State agency must publish the 
formula for review and comment. 

(d) The State agency must submit its 
formula and any proposed revisions to 
the Commissioner for review and 
comment as an attachment to the State 
plan. The State agency must submit with 
the formula a summary of comments 
received on it. 

(e) The State agency must review and 
update its formula at least every three 
years. 

§ 1321.51 State agency hearings. 

(a) The State agency must provide an 
opportunity for a hearing to— 


(1) Any area agency when the State 
agency proposes to— 

(1) Disapprove the area plan or plan 
amendment submitted by the area 
agency as specified in § 1321.83(b); or 

(ii) Withdraw the area agency’s 
designation as provided in 5 1321.85: 

(2) Any applicant for designation as a 
planning and service area under 

S 1321.53 whose application is denied; 

(3) Any nutrition project specified in 
5 1321.143(b)(1) which the area agency 
proposes to defund; and 

(4) Any service provider whose 
application to provide services under an 
area plan is denied or whose subgrant 
or contract is terminated or not renewed 
except as provided in 45 CFR Part 74, 
Subpart M. 

(b) If an agency or organization wants 
a hearing, it must file a written request 
for a hearing with the State agency 
within 30 days following its receipt of 
the notice of the adverse action. 

(c) When it receives a request for a 
hearing, the State agency must notify the 
agency or organization of the date. time, 
and location of the hearing. The State 
agency must complete the hearing 
within 120 days of the date the request 
for hearing was received by the State 
agency. The State agency must issue the 
hearing decision within 60 days after the 
hearing is completed. 

(d) At a minimum, the hearing 
procedures for agencies and 
organizations identified in paragraphs 
(a)(1) through (a)(3) of this section must 
include— 

(1) Timely written notice of the 
reasons for the agency action that is 
being appealed and the evidence on 
which the action was based; 

(2) An opportunity to review any 
pertinent evidence on which the agency 
action was based; 

(3) An opportunity to appear in person 
before an impartial decision maker to 
refute the basis for the decision; 

(4) An opportunity to be represented 
by counsel or other representative; 

(5) An opportunity to present 
witnesses and documentary evidence; 

(6) An opportunity to cross-examine 
witnesses; and 

(7) A written decision by an impartial 
decision maker which sets forth the 
reasons for the decision and the 
evidence on which the decision is based. 

(e) The State agency must establish 
appropriate hearing procedures for 
agencies and organizations identified in 
paragraph (a)(4) of this section. 

(f) The State agency may terminate 
formal hearing procedures at any point 
if the State agency and agency or 
organization that requested the hearing 
negotiate a written agreement that 
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resolves the is9ue(s) which led to the 
hearing. 

§ 1321.53 Designation of planning and 
service areas. 

(a) General rule. The State agency 
must divide the State into planning and 
service areas. 

(b) Application for designation. The 
State agency must provide an 
opportunity to apply to be designated as 
a planning and service area to any unit 
of general purpose local government, 
region metropolitan area, or Indian 
reservation(s). The application on behalf 
of an Indian reservation(s) must be 
made by the governing tribal 
organization(s). 

(c) Factors to be used in designation. 

In dividing the State into planning and 
service areas, the State agency must 

consider— 

(1) The distribution in the State of 
persons age 60 and older including those 
with the greatest economic need; 

(2) The views of public officials of the 
units of general purpose local 
governments; 

(3) The incidence of need for services 
provided under this part and the 
resources available to meet these needs; 

and 

(4) The boundaries of units of general 
purpose local government, regional 
planning areas. Indian reservations, 
existing economic development districts 
and areas within the State established 
for planning and administering human 
services, including the areawide 
comprehensive planning and 
development districts or regions 
established pursuant to Office of 
Management and Budget Circular A-95, 

: Part IV. The State agency is encouraged 

to include all portions of an economic 
development district or an Indian 
reservation within a single planning and 
service area. 

(d) Decision. The State agency must 
document the basis for its designation of 
each planning and service area. 

§ 1321.55 Appeal to the Commissioner. 

(a) General rule. Any applicant for 
designation as a planning and service 
area under $ 1321.53(b) whose 
application is denied by the State 
agency may appeal the denial to the 
Commissioner under the procedures 

| specified in paragraphs (b) through (d) 

of this section. 

(b) State agency hearing. Before filing 
an appeal with the Commissioner, the 
applicant must first request and receive 
a hearing from the State agency 
following procedures specified in 

5 1321.51. 

(c) Time for appeal to Commissioner. 
If the applicant decides to appeal the 


State agency hearing decision, the 
applicant must file a written appeal with 
the Commissioner within 30 days 
following receipt of the hearing decision. 

(d) Review by the Commissioner. 
When the Commissioner receives an 
appeal, the Commissioner requests the 
State agency to submit— 

(1) A copy of the applicant's 
application for designation as a planning 
and service area; 

(2) A copy of the written decision of 
the State; and 

(3) Any other relevant information the 
Commissioner may require. 

(e) Procedures for appeal. The 
procedures for the appeal consist of— 

(1) Prior written notice to the 
applicant and the State agency of the 
date, time and location of the hearing; 

(2) The required attendance of the 
head of the State agency or designated 
representatives; 

(3) An opportunity for the applicant to 
be represented by counsel or other 
representative; and 

(4) An opportunity for the applicant to 
be heard in person and to present 
documentary evidence. 

(f) Decision by the Commissioner. 

(1) The Commissioner issues a written 
decision. 

(2) The Commissioner may— 

(i) Deny the appeal and uphold the 
decision of the State agency; 

(ii) Uphold the appeal and require the 
State agency to designate the applicant 
as a planning and service area; or 

(iii) Take other appropriate action, 
including negotiating between the 
parties or remanding the appeal to the 
State agency after initial findings. 

(3) The Commissioner upholds the 
decision of the State agency if it 
followed the procedures specified in 

§ 1321.51 and § 1321.53, and the hearing 
decision is not manifestly inconsistent 
with the purposes of this part. 

§ 1321.57 Interstate planning and service 
area. 

(a) The Governor of each State in 
which a proposed planning and service 
area crosses State boundaries may 
request the permission of the 
Commissioner to designate an interstate 
planning and service area. 

(b) Before requesting this permission, 
the Governor of each State must execute 
a written agreement that specifies the 
State agency proposed to have lead 
responsibility for administering the 
programs within the interstate planning 
and service area and lists the conditions 
agreed upon by each State governing 
formation, administration, and 
dissolution of the interstate planning 
and service area. 


(c) Each Governor who requests this 
permission must submit the request 
together with a copy of the agreement as 
part of the State plan or as an 
amendment to the State plan. 

(d) If the Commissioner approves the 
request for designation of an interstate 
planning and service area, the 
Commissioner reduces the allotment(s) 
of the State(s) without lead 
responsibility for administering 
programs within the area in proportion 
to the number of individuals age 60 and 
older in the State(s) portion of the area, 
and adds the amount(s) to the allotment 
of the State with lead responsibility. 

§ 1321.59 Single State planning and 
service area. 

(a) Application for designation. A 
State may apply to the Commissioner 
for approval to designate the entire 
State as a single planning and service 
area. 

(b) Criteria for approval. The 
Commissioner approves the designation 
of the State as a single planning and 
service area if— 

(1) No jurisdiction successfully 
applied for designation as a planning 
and service area under the procedures 
specified in § 1321.51 through § 1321.55; 
and 

(2) The State agency demonstrates 
that— 

(i) The State is not already divided for 
purposes of planning and administering 
human services; or 

(ii) The State is so small or rural that 
the purposes of this part would be 
frustrated if the State were divided into 
planning and service areas; and 

(iii) The State agency has the capacity 
to carry out the responsibilities of the 
area agency specified in Subparts E, F, 
and G for the entire State. 

(c) Approval by the Commissioner. If 
the Commissioner approves the 
application— 

(1) The Commissioner notifies the 
State agency to develop a Single State 
Planning and Service Area Plan which 
meets the requirements of Subparts C 
and F; 

(2) The State agency must meet all the 
State and area agency function 
requirements specified in Subparts B, D. 
E. and G; and 

(3) The approval does not extend 
beyond three years. 

(d) Denial by the Commissioner. If the 
Commissioner denies the application, 
the Commissioner notifies the State to 
follow the procedures specified in 

8 1321.53 to divide the State into 
planning and service areas. 
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Subpart E—Area Agency Designation, 
Organization, Functions 

§ 1321.61 Designation and functions of 
area agencies. 

(a) General rule. The State agency 
must designate an area agency in each 
planning and service area in which the 
State agency decides to allocate funds 
under this part. 

(b) Procedures before designation. 
Before designating an area agency, the 
State agency must— 

(1) Consider the views of the unit(s) of 
general purpose local government within 
the planning and service area; and 

(2) Conduct an on-site assessment to 
determine whether the agency which is 
being considered for designation as an 
area agency has the capacity to perform 
all of the functions of an area agency 
specified in this part. 

(c) Functions of area agencies. The 
area agency must— 

(1) Develop and administer the area 
plan for a comprehensive and 
coordinated system of services; and 

(2) Serve as the advocate and focal 
point for older persons in the planning 
and service area. 

§ 1321.63 Types of agencies that may be 
an area agency. 

(a) The State agency may designate as 
an area agency any one of the following 
types of agencies that has the authority 
and the capacity to perform the 
functions of an area agency: 

(1) An established office on aging 
which operates within the planning and 
service area; 

(2) Any office or agency of a unit of 
genera) purpose local government that is 
proposed by the chief elected official of 
the unit; 

(3) Any office or agency proposed by 
the chief elected officials of a 
combination of units of general purpose 
local government; or 

(4) Any other public or private 
nonprofit agency, except any regional or 
local agency of the State. 

(b) In designating an area agency, the 
State agency must give preference to— 

(1) An established office on aging; or 

(2) Any Indian tribal organizations, 
including consortia, in any planning and 
service area whose jurisdiction is 
essentially the same as that of one or 
more Indian reservations. 

$ 1321.65 Organization of the area 
agency. 

(a) An area agency may be either— 

(1) An agency whose single purpose is 
to administer programs for older 
persons; or 

(2) A multipurpose agency with the 
authority and capacity to administer 


human services in the area. A 
multipurpose agency must delegate all 
its authority and responsibility under 
this part to a single organizational unit 
in the agency unless the area agency 
receives a waiver of this requirement 
from the State agency under paragraphs 

(b) and (c) of this section. 

(b) The area agency may request a 
waiver of the requirement in paragraph 
(a)(2) of this section if the area agency— 

(1) Submits its request as part of its 
area plan or as a plan amendment; 

(2) Describes its methods for carrying 
out its functions and responsibility 
under this part; and 

(3) Designates a component unit of the 
area agency to plan and develop all 
policy on programs for older persons 
under this part, and to provide a visible 
focal point for advocacy, coordination, 
monitoring and evaluation of programs 
for older persons in the planning and 
service area. 

(c) The State agency may approve a 
request for waiver if it finds that the 
area agency can effectively carry out its 
functions and responsibilities under this 
part without a single organizational unit. 

§ 1321.67 Area agency procedures. 

(a) The area agency must have written 
procedures for carrying out its functions 
under this part that meet procedural 
requirements specified by the State 
agency. 

(b) If the area agency is not an 
areawide A-95 clearinghouse, the area 
agency must seek to enter into a 
memorandum of agreement with the A- 
95 clearinghouse. The memorandum 
must cover the means by which the area 
agency and A-95 clearinghouse propose 
to coordinate their planning activities. 
The agreement must, at a minimum, 
include the matters contained in OMB 
Circular A-95. Part IV. 

$ 1321.69 Staffing. 

(a) Type of Staff The area agency, 
single organizational unit, or component 
unit where one exists, must have a 
qualified full-time director and an 
adequate number of qualified staff. 

(b) Staffing plan. The area agency 
must have on file for review a staffing 
plan that identifies the number and 
types of staff assigned to carry out area 
agency responsibilities and functions 
under this part. 

(c) Preference. Subject to merit system 
requirements, the area agency must give 
preference in hiring to persons 60 or 
older. 

(d) Affirmative action. Any area 
agency which is a public agency must 
have an affirmative action program 
which complies with the requirements of 
§ 900.607 of Title 5 of the Code of 


Federal Regulations, Part 900. Subpart E. 
Standards for a Merit System of 
Personnel Administration. 

Subpart F—The Area Plan 

$1321.71 What Is an area plan. 

An area plan is the document 
submitted by an area agency to the 
State agency in order to receive 
subgrants or contracts from the State 
agency’s grant under this part. The area 
plan contains provisions required by the 
Act and this part and commitments that 
the area agency will administer 
activities funded under this part in 
accordance with all Federal 
requirements. The area plan also 
contains a detailed statement of the 
manner in which the area agency is 
developing a comprehensive and 
coordinated system throughout the 
planning and service area for all 
services authorized under this part. An 
area agency may receive subgrants or 
contracts under this part only under an 
approved area plan. An area agency 
may use its subgrants or contracts under 
this part only for activities under its 
approved plan. 

$ 1321.73 Duration and format of the area 
plan. 

(a) The area plan must be for the three 
year period specified by the State 
agency. 

(b) The area agency must submit an 
area plan or amendment to the State 
agency in accordance with the uniform 
area plan format and other instructions 
issued by the State agency. 

$ 1321.75 Comprehensive and 
coordinated service delivery system. 

(a) The area plan must provide for the 
development of a comprehensive and 
coordinated service delivery system for 
social and nutrition services needed by 
older persons in the planning and 
service area in which the area agency 
enters into cooperative arrangements 
with other service planners and 
providers to— 

(1) Facilitate access to and utilization 
of all existing services; and 

(2) Develop social and nutrition 
services effectively and efficiently to 
meet the needs of older persons. 

(b) Service components of a 
comprehensive and coordinated service 
delivery system that may be funded 
under this part are— 

(1) Services which facilitate access, 
such as transportation, outreach, 
information and referral, escort, 
individual needs assessment and service 
management; 

(2) Services provided in the 
community, such as congregate meals, 
continuing education, health and health 
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screening, legal services, program 
development and coordination 
activities, advocacy, information and 
referral, individual needs assessment 
and service management, casework, 
counseling and assistance (concerning 
taxes, financial problems, welfare, the 
use of facilities and services, pre¬ 
retirement or second career), day care, 
protective services, health screening, 
services designed for the unique needs 
of the disabled, emergency services, 
including disaster relief services, 
residential repair and renovation, 
physical fitness, and recreation services, 
services in helping to obtain adequate 
housing. Alteration, renovation, 
acquisition and, where permitted 
according to the provisions of 
§ 1321.131, construction of facilities to 
be used as multipurpose senior centers, 
are community services for purposes of 
this part: 

(3) Services provided in the home, 
such as home health, homemaker 
services, home health aide services, 
legal services, preinstitutional 
evaluation, casework, counseling, chore 
maintenance, visiting, shopping, readers, 
letter writing, and telephone 
reassurance, home delivered meals and 
nutrition education; and 

(4) Services provided to residents of 
care providing facilities, such as 
casework, counseling, placement and 
relocation assistance, group services, 
legal services, complaint and grievance 
resolution and visiting. Care providing 
facilities include long term care facilities 
as defined in 5 1321.43(b), emergency 
shelters, and other congregate living 
arrangements. 

§ 1321.77 Content of the area plan. 

(a) Comprehensive and coordinated 
system. An area plan must provide for 
the comprehensive and coordinated 
service delivery system specified in 

§ 1321.75. 

(b) Area agency function 
requirements. An area plan must 
provide that the area agency function 
requirements are met for— 

(1) Monitoring, evaluating, and 
commenting on policies and programs 
affecting the older persons, as provided 
in 5 1321.91(a); 

(2) Arrangements with children’s day 
care organizations, as provided in 

§ 1321.93(k); 

(3) Arrangements with educational 
institutions, as provided in S 1321.93(1); 

(4) Assessment of need for services in 
the planning and service area, and 
evaluation of effectiveness of services 
being provided, as provided in 

§ 1321.93(b); 

(5) Awarding subgrants and entering 
into contracts for the provision of 


services under the plan, as provided in 
§ 1321.93(c); 

(6) Technical assistance and 
evaluation of all providers, as provided 
in $ 1321.93(d); 

(7) Considering the views of older 
persons, as provided in $ 1321.93(i); 

(8) Outreach efforts, as provided in 
§ 1321.930); 

(9) Designation of community focal 
points, as provided in 5 1321.95; and 

(10) Coordination with other Federal 
programs serving older persons, as 
provided in 5 1321.99. 

(c) Service delivery requirements. An 
area plan must provide that the service 
delivery requirements are met for— 

(1) Giving preference to older persons 
with greatest economic or social need, 
as provided in $ 1321.93(g); 

(2) Restricting direct provision of 
services, as provided in § 1321.103; 

(3) All service providers concerning 
licensure, safety, training, outreach, 
coordination, preference to those with 
greatest economic or social need, 
contributions, maintenance of non- 
Federal support for services, and 
advisory role for older persons, as 
provided in § § 1321.105 through 
1321.113; 

(4) Multipurpose senior centers 
activities, as provided in 5 5 1321.121 
through 1321.137; 

(5) Nutrition services, as provided in 
§8 1321.141 through 1321.147; 

(0) Legal services, as provided in 
5 1321.151; 

(7) Information and referral services, 
as provided in § 1321.161; and 

(8) Transportation services, as 
provided in 5 1321.171. 

(d) Fiscal requirements. An area plan 
must provide that the requirement of 

5 1321.187 is met for expenditure of 50 
percent of its social services allotment 
for priority sevices. 

(e) Informational requirements. The 
area plan must specify— 

(1) Program objectives to implement 
the service delivery requirements 
specified in paragraphs (c)(1), and (c)(4) 
through (c)(7) of this section, that are 
consistent with the requirements of this 
part and objectives established by the 
State agency; 

(2) A resource allocation plan 
indicating the proposed use of all funds 
for programs for older persons directly 
administered by the area agency; 

(3) An identification of designated 
community focal points; 

(4) Methods the area agency uses to 
set services priorities under the plan, 
particularly those services specified in 
§ 1321.187(a); and 

(5) Proposed methods for giving 
preference to those with greatest 
economic or social need in the provision 


of services under the plan. These 
methods— 

(i) Must include, but are not limited to, 
consideration of older persons with 
greatest economic or social need in the 
designation of community focal points, 
as provided in § 1321.95; and 

(ii) May not include use of a means 
test. A means test is the use of an older 
person's income or resources to deny or 
limit that person’s receipt of services 
under this part. 

$ 1321.79 Amendments to the area plan. 

The area agency must amend the plan 
if— 

(a) A new or amended State or 
Federal statute or regulation requires a 
new provision, or conflicts with any 
existing plan provision; 

(b) A U.S. Supreme Court decision 
changes the interpretation of a statute or 
regulation; 

(c) The area agency proposes to 
change the designation of the single 
organizational unit or component unit; 

(d) The area agency proposes to add. 
substantially modify, or delete any area 
plan objective(s); or 

(e) The State agency requires further 
annual amendments. 

8 1321.81 Review of the area plan and 
plan amendments. 

(a) Public hearing. The area agency 
must— 

(1) Hold at least one public hearing on 
the area plan and on all amendments to 
the area plan specified in $ 1321.79; 

(2) Give adequate notice to older 
persons, public officials, and other 
interested parties of the times, dates, 
and locations of the public hearing(s); 
and 

(3) Hold the public hearing(s) at a time 
and location which permit older 
persons, public officials, and other 
interested parties reasonable 
opportunity to participate. 

(b) Review by advisory council and 
clearinghouses. The area agency must 
submit the area plan and amendments 
for review and comment, to the advisory 
council, and to the State and areawide 
A-95 clearinghouses in accordance with 
OMB Circular A-95. Part I. 

(c) State agency approval. The area 
agency must submit the area plan or 
amendments to the State agency for 
approval, following procedures specified 
by the State agency. 

§ 1321.83 Approval or disapproval of an 
area plan and plan amendments. 

(a) The State agency must approve an 
area plan or amendment which meets 
the requirements of this part and any 
other requirements established by the 
State agency under its authority under 
this part. 
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(b) If the State agency finds that any 
provision of the area plan or plan 
amendment is not approvable, the State 
agency must follow the procedures in 
§ 1321.51 to disapprove the plan or plan 
amendment. 

§ 1321.85 Withdrawal of area agency 
designation and continuity of services. 

(a) The State agency withdraws the 
area agency designation whenever the 
State agency, after reasonable notice 
and opportunity for a hearing, as 
provided in § 1321.51, finds that— 

(1) The area agency does not meet the 
requirements of this part; 

(2) The plan or plan amendment is not 
approved; or 

(3) There is substantial failure in the 
provisions or administration of an 
approved area plan to comply with any 
provision of this part. 

(b) If the State agency withdraws and 
area agency's designation under 
paragraph (a) of this section, it must— 

(1) Notify the Commissioner in writing 
of its action; 

(2) Provide a plan for the continuity of 
services in the affected planning and 
service area; and 

(3) Designate a new area agency in 
the planning and service area in a timely 
manner. 

(c) If necessary to ensure continuity of 
services in a planning and service area, 
the State agency may, for a period up to 
180 days after its final decision to 
withdraw designation of an area 
agency— 

(1) Perform the responsibilities of the 
area agency; or 

(2) Assign the responsibilities of the 
area agency to another agency in the 
planning and service area. 

(d) The Commissioner may extend for 
a period of up to an additional 180 days 
the limit in paragraph (c) of this section 
if the State agency— 

(1) Requests an extension; and 

(2) Demonstrates to the satisfaction of 
the Commissioner a need for the 
extension. 

Subpart G—Area Agency 
Responsibilities 

§ 1321.91 Advocacy responsibilities of the 
area agency. 

The area agency must— 

(a) Monitor, evaluate, and comment 
on all policies, programs, hearings, 
levies, and community actions which 
affect older persons; 

(b) Conduct public hearings on the 
needs of older persons; 

(c) Represent the interests of older 
persons to public officials, public and 
private agencies or organizations; 


(d) Carry out activities in support of 
the State administered long-term care 
ombudsman program; and 

(e) Coordinate planning with other 
agencies and organizations to promote 
new or expanded benefits and 
opportunities for older persons. 

§ 1321.93 Area agency general planning 
and management responsibilities. 

The area agency must— 

(a) Develop and administer an area 
plan for a comprehensive and 
coordinated service delivery system in 
the planning and service area, in 
compliance with all applicable laws and 
regulations, including ail requirements 
of this part; 

(b) Assess the kinds and levels of 
services needed by older persons in the 
planning and service area, and the 
effectiveness of the use of resources in 
meeting these needs; 

(c) Except as provided in § 1321.103, 
award subgrants or enter into contracts 
to provide all services under the plan; 

(d) Provide technical assistance, 
monitor, and periodically evaluate the 
performance of all service providers 
under the plan; 

(e) Coordinate the administration of 
its plan with the Federal programs 
specified in §1321.99, and with other 
Federal, State and local resources in 
order to develop the comprehensive and 
coordinated service system required by 
§ 1321.75; 

(f) Establish an advisory council as 
required by § 1321.97; 

(g) Give preference in the delivery of 
services under the area plan to older 
persons with the greatest economic or 
social need; 

(h) Assure that older persons in the 
planning and service area have 
reasonably convenient access to 
information and referral services: 

(i) Provide adequate and effective 
opportunities for older persons to 
express their views to the area agency 
on policy development and program 
implementation under the plan; 

(j) Have outreach efforts to identify 
older persons and inform them of the 
availability of services under the plan. 
These outreach efforts should have 
special emphasis on the rural elderly, 
and on those with greatest economic or 
social needs. With respect to nutrition 
services, have outreach efforts that 
ensure that the maximum number of 
eligible persons have an opportunity to 
receive services; 

(k) If possible, have arrangements 
with children’s day care organizations 
so that older persons can volunteer to 
help provide the day care; 

(l) If possible, have arrangements with 
local educational agencies, institutions 


of higher education, and nonprofit 
private organizations, to use the services 
provided older individuals under the 
community schools program of the 
Elementary and Secondary Education 
Act of 1965; 

(m) Develop and publish the methods 
that the agency uses to establish 
priorities for services, particularly those 
specified in § 1321.187; 

(n) Establish procedures governing 
outreach, training and coordination 
activities of service providers; and 

(o) Attempt to involve the private bar 
in legal services activities as provided in 
§ 1321.151, including groups within the 
private bar that furnish legal services on 
a pro bono and reduced fee basis; 

(p) Designate, if feasible, community 
focal points as provided in § 1321.95. 

§ 1321.95 Designation of community focal 
points for service delivery. 

(a) General rule. In order to facilitate 
ready access to services provided under 
the area plan, and encourage the 
maximum collocation and coordination 
of services for older persons, the area 
agency must designate, if feasible, a 
focal point for comprehensive services 
delivery in each community. 

(b) Procedures for designating 
community focal points for service 
delivery. The area agency must— 

(1) Specify in the area plan the 
communities in which it proposes to 
designate and develop focal points. In 
making the determination, the area 
agency must consider— 

(1) Communities with the greatest 
incidence of older persons with the 
greatest economic or social need; 

(ii) The delivery pattern of services 
funded under this part and funded from 
other sources; 

(iii) The location of multipurpose 
senior centers and congregate nutrition 
sites; 

(iv) The geographic boundaries of 
communities and natural neighborhoods; 
and 

(v) The location of facilities suitable 
for designation. 

(2) Designate a facility to be a 
community focal point in each 
community selected under paragraph 
(b)(1) of this section. In making this 
designation, the area agency must— 

(i) Give special consideration to 
multipurpose senior centers; and 

(ii) Assure that the facility currently or 
potentially can accommodate the 
collocation of services. 

(c) Developing collocation of services. 
The area agency must— 

(1) Establish guidelines for operating 
schedules at the focal point which are 
convenient for older persons in the 
community; 
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(2) Assure the community focal point 
has direct access to existing information 
and referral and emergency services 
programs: and 

(3) Encourage service providers to 
collocate their services at the 
community focal point and coordinate 
with other services provided at the focal 

point 

} 1321.97 Area agency advisory council 

(a) Functions of council. The area 
agency must establish an advisory 
council in accordance with paragraphs 

(b) through (e) of this section. The 
council must advise the agency to— 

(1) Develop and administer the area 
plan: 

(2) Conduct public hearings; 

(3) Represent the interests of older 

persons; and 

(4) Review and comment on all 
community policies, programs and 
actions which affect older persons. 

(b) Composition of the council. The 
advisory council must be made up of— 

(1) More than 50 percent older persons 
pod include— 

(1) Older persons with greatest 
economic or social need; and 

(ii) Participants under this part: 

(2) Representatives of older persons; 

(3) Local elected officials; and 

(4) The general public. 

(c) Frequency of meetings. The area 
agency advisory council must meet at 
least quarterly. 

(d) Support. The area agency must 
provide staff and assistance to the 
advisory council. 

(e) By-laws. The area agency must 
develop and make public by-laws which 
specify the role and functions of the 
advisory council, number of members, 
procedures for selection of members, 
term of membership, and the frequency 
of meetings. 

§ 1321.99 Coordination with other 

programs. 

To carry out its responsibility to 
develop a comprehensive and 
coordinated service delivery system, the 
area agency must establish effective and 
efficient procedures to coordinate 
with— / 

(a) Health systems agencies 
designated under Title XV of the Public 
Health Services Act; and 

(b) Agencies administering the 
following programs— 

(1) The Comprehensive Employment 
and Training Act of 1973; 

(2) Title 11 of the Domestic Volunteer 
Act of 1973; 

(3) Titles U, XVI, XVIII, XIX, and XX 
of the Social Security Act; 

(4) Sections 231 and 232 of the 
National Housing Act; 


(5) The United States Housing Act of 
1937; 

(6) Section 202 of the Housing Act of 
1959; 

(7) Title I of the Housing and 
Community Development Act of 1974; 

(8) Section 222(a)(8) of the Economic 
Opportunity Act of 1964; 

(9) The community schools program 
under the Elementary and Secondary 
Education Act of 1984; and 

(10) Sections 3, 5. 9 and 18 of the 
Urban Mass Transportation Act of 1964. 

Subpart H—Service Requirements 

General Requirements Applicable to All 
Services 

$ 1321.101 State agency approval of area 
agency subgrants or contracts. 

(a) The State agency may not require 
the area agency to submit to it for prior 
review or approval any proposed 
subgrants or contracts with public or 
private nonprofit agencies or 
organizations. 

(b) The area agency must submit to 
the State agency for prior approval any 
proposed contracts with profit making 
organizations to provide services under 
the area plan. The State agency 
approves the contract only if the area 
agency demonstrates that the profit 
making organization can provide 
services in a manner clearly superior to 
other available public or private 
nonprofit service providers. 

$ 1321.103 Direct provision of services by 
State and area agencies. 

(a) General rule. A State or area 
agency must use subgrants or contracts 
with service providers to provide all 
services under this part unless the State 
agency decides that direct provision of a 
service by the State or area agency 
using its own employees is necessary to 
assure an adequate supply of the 
services. A State agency may only 
provide services directly when the State 
has been designated as a single planning 
and service area, as provided in 

S 1321.59. 

(b) Effectively and efficiently. For 
purposes of this section, effectively 
refers to capacity to provide a defined 
service. It includes considerations of 
service quality and delivery criteria, 
such as adequate quantity and 
timeliness. Efficiently refers to the 
relative total cost of providing a unit of 
service. 

(c) Test for adequate supply for 
services related to area agency 
statutory functions. 

(1) For any of the services directly 
related to an area agency’s statutory 
functions, direct provision is necessary 
to assure an adequate supply if the State 


agency decides that the area agency (or 
the State agency in a single planning 
and service area State) can and will 
perform the services more effectively 
and efficiently than any other provider. 

(2) Services directly related to the 
statutory advocacy and service delivery 
functions of the area agency are those 
which must be performed in a consistent 
manner throughout the agency’s 
jurisdiction. These services are: 
information and referral, outreach, 
advocacy, program development, 
coordination, individual needs 
assessment and case management. 

(d) Test for adequate supply for other 
services. For any other service under 
this part except the ombudsman 
program required by $ 1321.43 and the 
services identified in paragraph (c)(2) of 
this section, direct provision is 
necessary to assure an adequate supply 
if the area agency can and will provide 
the service substantially more 
effectively and efficiently than any other 
provider. 

(e) Services not under this part. The 
area agency may plan, coordinate, and 
provide services funded under other 
programs if it continues to meet all its 
area agency responsibilities. 

§ 1321.105 Licensure and safety 
requirements. 

All services provided under this part 
must meet any existing State and local 
licensure and safety requirements for 
the provision of those services. 

S 1321.107 Outreach, training, and 
coordination requirements. 

All service providers under this part 
must comply with procedures 
established by the area agency for— 

(a) Outreach activities to ensure 
participation of eligible older persons; 

(b) Training and use of elderly and 
other volunteers and paid personnel; 
and 

(c) Coordination with other service 
providers in the planning and service 
area. 

§ 1321.109 Preference for older persons 
with greatest economic or social need. 

All service providers under this part 
must follow priorities set by the area 
agency for serving older persons with 
greatest economic or social need. 

Service providers may use methods such 
as location of services and 
specialization in the types of services 
most needed by these groups to meet 
this requirement. Service providers may 
not use a means test. 

§ 1321.111 Contributions for services 
under the area plan. 

(a) Opportunity to contribute. Each 
service provider must— 
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(1) Provide each older person with a 
free and voluntary opportunity to 
contribute to the cost of the service; 

(2) Protect the privacy of each older 
person with respect to his or her 
contribution; 

(3) Establish appropriate procedures 
to safeguard and account for all 
contributions; and 

(4) Use all contributions to expand the 
services of the provider under this part. 
Nutrition services providers must use all 
contributions to increase the number of 
meals served. 

(b) Contribution schedules . Each 
service provider may develop a 
suggested contribution schedule for 
services provided under this part. In 
developing a contribution schedule the 
provider must consider the income 
ranges of older persons in the 
community and the provider’s other 
sources of income. 

(c) Failure to contribute . A service 
provider that receives funds under this 
part may not deny any older person a 
service because the older person will 
not or cannot contribute to the cost of 
the service. 

(d) Contributions as program income. 
Contributions made by older persons 
are considered program income. 

S 1321.113 Maintenance of non-Federal 
support for services. 

Each service provider must— 

(a) Assure that funds under this part 
are not used to replace funds from non- 
Federal sources; and 

(b) Agree to continue or initiate efforts 
to obtain support from private sources 
and other public organizations for 
services funded under this part. 

$ 1321.115 Advisory role to service 
providers of older persons. 

Each service provider under the area 
plan must have procedures for obtaining 
the views of participants about the 
services they receive. 

Multipurpose Senior Centers 

§ 1321.121 Multipurpose senior centers. 

(a) Purpose of making awards. The 
area agency may award social service 
funds under this part to a public or 
private nonprofit agency for the 
following purposes— 

(1) Acquiring, altering, leasing, or 
renovating a facility, including a mobile 
facility, for use as a multipurpose senior 
center. 

(2) Constructing a facility, including a 
mobile facility for use as a multipurpose 
senior center, subject to the provision of 
5 1321.131; or 

(3) The costs of professional and 
technical personnel required to operate 
a center. 


(b) Definitions. For purposes of this 
subpart, 

(1) “Acquiring” means obtaining 
ownership of an existing facility in fee 
simple or by lease for 10 years or more 
for use as a multipurpose senior center. 

(2) “Altering” or “renovating” means 
making modifications to an existing 
facility which are necessary for its 
effective use as a multipurpose senior 
center. This includes restoration, repair, 
expansion and all related physical 
improvements. 

(3) “Constructing” means building a 
new facility, including the costs of land 
acquisition and architectural and 
engineering fees. 

(c) Preference. In making awards for 
the purposes specified in paragraph (a) 
of this section, the area agency must 
give preference to facilities located in 
communities with the greatest incidence 
of older persons with the greatest 
economic or social need. 

$ 1321.123 Health, safety, and 
construction requirements. 

(a) General. A recipient of any award 
for multipurpose senior center activities 
must comply with all applicable State 
and local health, fire, safety, building, 
zoning and sanitation laws, ordinances 
or codes. 

(b) Life Safety. If in the judgement of 
the State agency, existing fire and safety 
laws, ordinances or codes are 
inadequate to protect the health and 
safety of participants, the State agency 
may require a recipient of any 
multipurpose senior center award to— 

(1) Comply with the provisions of the 
applicable building occupancy 
classification of the National Fire 
Protection Association “Life Safety 
Code”. 

(1) These regulations incorporate by 
reference the “Life Safety Code.” (NFPA 
No. 101,1976 edition). This incorporation 
by reference was approved by the 
Director of the Federal Register on )uly 
17.1979. This code is available from the 
National Fire Protection Association, 

470 Atlantic Avenue, Boston, MA 02210 
at a cost of $5.00 per copy. 

(ii) A copy of the “Life Safety Code” is 
available for inspection at the 
Administration on Aging Public 
Inquiries. Room 4146, 330 Independence 
Avenue, SW., Washington, D.C. 20201, 
and at the Office of the Federal Register 
Library. Room 8401,1100 L Street, NW., 
Washington, D.C. 20408. 

(2) Install, in consultation with State 
or local fire authorities, an adequate 
number of smoke detectors in the senior 
center; and 

(3) Have a plan for assuring the safety 
of older persons in a natural disaster or 
other safety threatening situations. 


(c) Architectural Barriers. The plans 
and specifications for an award for 
acquiring, altering, renovating or 
constructing a multipurpose senior 
center facility must comply with 
regulations relating to minimum 
standards of construction, particularly 
with the requirements of the 
Architectural Barriers Act of 1968. 

(d) Technical adequacy. The State 
agency must assure the technical 
adequacy of any proposed alteration or 
renovation of a multipurpose senior 
center assisted under this part. The 
State agency assures technical 
adequacy by requiring that any 
alteration or renovation of a 
multipurpose senior center that affects 
the load bearing members of the facility 
is structurally sound and complies with 
all applicable local or State ordinances, 
laws, or building codes. In absence of 
these codes, the State agency must 
assure compliance with Chapter 23 of 
the Uniform Building Code, or chapter 12 
of the Standard Building Code. 

S 1321.125 Federal labor standards. 

A recipient of an award for altering, 
renovating or constructing a facility to 
be used as a multipurpose senior center 
must comply with the requirements of 
the Davis-Bacon Act and other 
mandatory Federal labor standards. 

§ 1321.129 Length of use of an acquired 
or constructed facility. 

(a) A facility acquired to be used as a 
multipurpose senior center must be used 
for that purpose for at least 10 years 
from the date of acquisition. 

(b) A facility constructed to be used 
as a multipurpose senior center must be 
used for that purpose for at least 20 
years after completion of construction. 

(c) The Commissioner upon request 
from the State agency may waive the 
requirements specified in paragraphs (a) 
and (b) of this section in unusual 
circumstances. 

§ 1321.131 Special conditions for 
acquiring by purchase, or constructing a 
facility. 

(a) The area agency must obtain the 
approval of the State agency before 
making an award for constructing a 
facility. 

(b) The State agency may approve the 
construction of a facility after 
considering the views of the area agency 
if it finds that there is no other suitable 
facility available to be a focal point for 
service delivery. 

(c) The area agency may make an 
award for purchasing or constructing a 
facility only if there are no suitable 
facilities for leasing. 
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§ 1321.133 Prohibition on sectarian use of 
a facility. 

A facility altered, acquired, 
renovated, or constructed using funds 
under this part to be used as a 
multipurpose senior center may not be 
used and may not be intended to be 
used for sectarian instruction or as a 
place for religious worship. 

$ 1321.135 Funding and use requirements. 

(a) Sufficient funds must be available 
to meet the non-Federal share of the 

award; 

(b) Sufficient funds must be available 
to effectively use the facility as a 
multipurpose senior center; 

(c) In a facility that is shared with 
other age groups, funds received under 
this part may support only— 

(1) That part of the facility used by 
older persons: or 

(2) A proportionate share of the costs 
based on the extent of use of the facility 
by older persons; and 

(d) A multipurpose senior center 
program must be operated in the facility. 

§ 1321.137 Recapture of payments for 
acquired or constructed facilities. 

(a) The United States government is 
entitled to recapture a portion of Federal 
funds from the owner of a facility if 
within 10 years after acquisition or 20 
years after completion of construction— 

(1) The owner of the facility ceases to 
be a public or non-profit private agency 
or organization; or 

(2) The facility is no longer used for 
multipurpose senior center activities. 

(b) The amount recovered under 
paragraph (a) of this section is that 
proportion of the current value of the 
facility equal to the proportion of 
Federal funds contributed to the original 
cost. The current value of the facility is 
determined by an agreement between 
the owner of the facility and the Federal 
government, or by an action in the 
Federal district court in which the 
facility is located. 

Nutrition Services 

§1321.141 Nutrition services. 

(a) Purpose of making awards. 

The area agency may award nutrition 
services funds received under this part 
to provide meals and other nutrition 
services, including outreach, and 
nutrition education, to older persons. In 
making these awards the area agency 
must assure that congregate meals are 
provided and that home-delivered meals 
are provided based on an assessment of 
need by the area agency and nutrition 
service providers. 

(b) Eligibility. 

(1) Congregate nutrition services. A 
person age 60 or older, and the spouse of 


the person regardless of age, are eligible 
to participate in congregate nutrition 
services under this part. 

(2) Home-delivered nutrition services. 
A person age 60 or over who is 
homebound by reason of illness, 
incapacitating disability or is otherwise 
isolated is eligible to receive a home- 
delivered meal. The spouse of the older 
person, regardless of age or condition, 
may receive a home-delivered meal if, 
according to criteria determined by the 
area agency, receipt of the meal is in the 
best interest of the homebound older 
person. 

(c) Assessment of need. The area 
agency must assess the level of need for 
congregate and home-delivered meals 
within the planning and service area. 

§ 1321.143 Selection of nutrition services 
providers. 

(a) Genera! rule. The area agency may 
make awards for congregate and home- 
delivered nutrition services to a 
provider that furnishes either or both 
type(s) of service(s). The area agency 
may make awards only to providers that 
meet the requirements of § 1321.145 and 
§1321.147. 

(b) Existing nutrition services 
providers. 

(1} The area agency must award funds 
to a nutrition services provider that— 

(1) Was a nutrition project receiving 
funds under the former Title VII of the 
Act on September 30.1978. For purpose 
of this requirement, "nutrition project" 
means the recipient of a subgrant or 
contract to provide nutrition services, 
other than the area agency, which met 
the requirements for a project specified 
in the former Title VII and implementing 
regulations. 

(ii) Meets the requirements of this 
subpart; and 

(iii) Has carried out its nutrition 
services activities with demonstrated 
effectiveness. 

(2) The area agency must make 
awards to a project specified in 
paragraph (b)(1) of this section for the 
services authorized under Title III Part 
C. Subpart 1 and Subpart 2 that the 
project was providing on September 30, 
1978, if the project applies to provide 
those services. At a minimum, the 
amount of the awards must equal the 
amount of the project’s award in effect 
on September 30,1978 for services 
allowable under Title III Part C. 

(3) Except as provided in 45 CFR part 
74, Subpart M. the area agency may not 
discontinue funding to a nutrition 
project specified in paragraph (b)(l)(i) of 
this section unless the State agency— 

(i) Has given the project an 
opportunity for a hearing, in accordance 
with § 1321.51; and 


(ii) Has determined that the project— 

(A) Does not meet the requirements of 
this subpart; or 

(B) Has not carried out nutrition 
services activities with demonstrated 
effectiveness. The State agency may not 
set criteria for demonstrated 
effectiveness that are different from the 
requirements imposed on projects during 
the period for which their performance 
is being measured. 

(c) Existing home delivered meals 
providers. Consistent with the 
requirements of paragraph (b) of this 
section and. to the extent feasible, the 
area agency must give preference in 
making awards for home-delivered 
meals to public, private nonprofit, and 
voluntary organizations which— 

(1) Have demonstrated an ability to 
provide home-delivered meals 
efficiently and reasonably; and 

(2) Have furnished assurances to 
maintain efforts to solicit voluntary 
support and not to use funds received 
under this part to supplant funds from 
non-Federal sources. 

§ 1321.145 Special requirements for 
nutrition services providers. 

(a) Requirements for congregate 
providers. Each congregate provider 
must—(1) Provide hot or other 
appropriate meals in a congregate 
setting at least once a day, five or more 
days a week; 

(2) Locate congregate nutrition 
services as close as possible and, where 
feasible and appropriate, within walking 
distance, to the majority of eligible older 
persons; and 

(3) Assess the need for home- 
delivered meals among participants at 
its congregate sites. 

(b) Requirements for home-delivered 
meals providers. Each home-delivered 
meals provider must: 

(1) Assess the need for home- 
delivered meals among the participants 
for whom it has responsibility; 

(2) Provide for home-delivered meals 
at least once a day, five or more days a 
week. Meals may be hot, cold, frozen, 
dried, canned or supplemental foods 
with a satisfactory storage life; and 

(3) With the consent of the older 
person, or his or her representative, 
bring to the attention of appropriate 
officials for follow up, conditions or 
circumstances which place the older 
person or the household in imminent 
danger. 

(4) Where feasible and appropriate, 
make arrangements for the availability 
of meals to older persons in weather 
related emergencies. 
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§ 1321.147 Food requirements for all 
nutrition services providers. 

(a) In purchasing food, and preparing 
and delivering meals, the nutrition 
services providers must follow 
appropriate procedures to preserve 
nutritional value and food safety. 

(b) The nutrition service providers 
must comply with all State and local 
health laws and ordinances concerning 
preparation, handling and serving food. 

(c) The nutrition services provider 
must provide special menus, where 
feasible and appropriate, to meet the 
particular dietary needs arising from the 
health requirements, religious 
requirements, or ethnic backgrounds of 
eligible individuals. In determining 
feasibility and appropriateness, the 
provider must use the following 
criteria— 

(1) Whether there are sufficient 
numbers of persons who need the 
special menus to make their provision 
practical; and 

(2) Whether the food and skills 
necessary to prepare the special menus 
are available in the planning and service 
area. 

(d) The nutrition services provider 
must have available for use upon 
request appropriate food containers and 
utensils for blind and handicapped 
participants. 

(e) Each meal served by the nutrition 
services provider must contain at least 
one-third of the current Recommended 
Dietary Allowances as established by 
the Food and Nutrition Board of the 
National Academy of Sciences— 
National Research Council. 

(f) U.S.D.A. food assistance programs. 

(1) Direct assistance for nutrition 

services. 

(i) The State agency must have an 
agreement with the U.S.D.A. State 
Distributing Agency to assure the 
availability to nutrition services 
providers under this part of food, cash, 
or a combination of food and cash. 

(ii) The State agency must distribute 
all food, cash or the combination of food 
and cash received from U.S.D.A. through 
area agencies to nutrition services 
providers based on each provider’s 
proportion of the total number of meals 
served in the State. 

(iii) The State agency must comply 
with the requirements of 7 CFR Part 250 
for participation in the U.S.D.A. 
program. 

(iv) A nutrition services provider must 
accept and use appropriate U.S.D.A. 
food made available by the State 
agency, and must assure appropriate 
and cost effective arrangements for the 
transportation, storage and use of the 
food. 


(v) If a nutrition service provider 
receives cash instead of food, the 
provider must spend the cash only for 
buying United States agriculture 
commodities and other food. 

(2) Food stamp program. The nutrition 
services providers must assist 
participants in taking advantage of 
benefits available to them under the 
food stamp program. The nutrition 
services provider must coordinate its 
activities with agencies responsible for 
administering the food stamp program to 
facilitate participation of eligible older 
persons in the program. 

Legal Services 

§ 1321.151 Legal services. 

(a) Purpose of the award. The area 
agency must award social services 
funds under this part for legal services 
to older persons with economic or social 
needs. The purpose of awards under this 
section is to increase the availability of 
legal services with a priority on older 
persons with the greatest economic or 
social need in order to assist them to 
secure their rights, benefits and 
entitlements, and to assist them in 
achieving the objectives of the Act. 

Legal services provided with funds 
under this part must be in addition to 
any legal services already being 
provided to older persons in the 
planning and service area. 

(b) Definition. “Legal services” means 
legal advice and representation by an 
attorney (including, to the extent 
feasible, counseling or other appropriate 
assistance by a paralegal or law student 
under the supervision of an attorney), 
and includes counseling or 
representation by a non-lawyer where 
permitted by law, to older persons with 
economic or social needs. 

(c) Conditions legal service providers 
must meet. 

(1) A legal service provider must be 
either— 

(1) An organization that receives funds 
under the Legal Services Corporation 
Act; or 

(ii) An organization that has a legal 
services program or the capacity to 
develop one. 

(2) The area agency must award funds 
to the legal services provider(s) that 
most fully meet(s) the following 
standards. The legal services 
provider(s)— 

(i) Has staff with expertise in specific 
areas of law affecting older persons in 
economic or social need; for example, 
public benefits, institutionalization and 
alternatives to institutionalization; 

(ii) Demonstrates the capacity to 
provide effective administrative and 
judicial representation in the areas of 


law affecting older persons with social 
or economic need; 

(iii) Demonstrates the capacity to 
provide support to other advocacy 
efforts, for example, the long-term care 
ombudsman program; 

(iv) Demonstrates the capacity to 
effectively deliver legal services to 
institutionalized, isolated, and 
homebound individuals; 

(v) Has offices and/or outreach sites 
which are convenient and accessible to 
older persons in the community; 

(vi) Demonstrates the capacity to 
provide legal services in a cost effective 
manner and 

(vii) Demonstrates the capacity to 
obtain other resources to provide legal 
services to older persons. 

(3) Each legal service provider must— 

(i) Make efforts to involve the private 
bar in legal services provided under this 
part, including groups within the private 
bar that furnish legal services to older 
persons on a pro bono and reduced fee 
basis; 

(ii) Ensure that no attorney of the 
provider engages in any outside practice 
of law if the director of the provider has 
determined that the practice is 
inconsistent with the attorney's full time 
responsibilities; 

(iii) Ensure that while employed under 
this part, no employee and no staff 
attorney of the provider at any time— 

(A) Uses official authority or influence 
for the purpose of interfering with or 
affecting the results of an election or 
nomination for office, whether partisan 
or nonpartisan; 

(B) Directly or indirectly coerces, 
attempts to coerce, command or advise 
an employee of any provider to pay, 
lend, or contribute anything of value to a 
political party, or committee, 
organization, agency or person for 
political purposes; 

(C) Is a candidate for partisan elective 
public office; or 

(D) Engages in any voter registration 
activity. 

(iv) In areas where a significant 
number of clients do not speak English 
as their principal language, adopt 
employment policies that ensure that 
legal assistance will be provided in the 
language spoken by those clients; 

(v) Adopt a procedure for affording 
the public appropriate access to the Act, 
regulations and guidelines under this 
part, the provider’s written policies, 
procedures, and guidelines, the names 
and addresses of the members of its 
governing body, and other materials that 
the provider determines should be 
disclosed. The procedure adopted must 
be approved by the area agency; and 

(vi) Ensure that legal services are not 
provided in fee generating cases, as 
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defined in 45 CFR § 1609.2 unless 
adequate representation is unavailable 
from private attorneys; 

(vii) Ensure that no employee and no 
staff attorney of the provider shall 
directly or indirectly engage in activities 
intended to influence the passage or 
defeat of any legislation by the Congress 
of the United States or by any State or 
local legislative body or State proposals 
by initiative petition except where— 

(A) Representation by a provider for a 
client is necessary with respect to such 
client’s rights and responsibilities 
(except that no employee shall solicit a 
client in violation of professional 
responsibilities for the purpose of 
making such representation possible); or 

(B) A governmental agency, legislative 
body, committee or member thereof 
requests the provider to testify, draft or 
review measures or to make 
representations to such agency, body, 
committee or member, or is considering 

a measure directly affecting the 
activities of a provider under this part; 
and 

(viii) Ensure that, while providing 
legal services, no employee and no staff 
attorney of the provider engages in 
demonstrations, picketing, boycotts, or 
rioting or civil disturbance or any illegal 
activities, as defined at 45 CFR § 1612.1, 

§ 1(312.2. S 1612.3. 

(4) Each legal services provider that is 
not a Legal Services Corporation grantee 
must agree to coordinate its services 
with Legal Services Corporation 
grantees in order to concentrate legal 
services funded under this part on older 
persons with the greatest economic or 
social need who are not eligible for 
services under the Legal Services 
Corporation Act. In carrying out this 
requirement, legal services providers 
may not use a means test or require 
older persons to apply First for services 
through a Legal Services Corporation 
grantee. 

(d) Case priorities . A legal service 
provider under this part may, with the 
approval of the area agency, set 
priorities for the categories of cases for 
which it will provide legal 
representation in order to concentrate 
on older persons with the greatest 
economic or social need. In setting case 
priorities, a legal service provider may 
consider the availability of staff 
resources in determining the extent of 
legal advice and representation to 
provide individual older persons. 

(e) Information about income and 
resources. A legal service provider may 
not require an older person to disclose 
information about income or resources 
as a condition for providing legal 

serv ices under this part. A legal service 
provider may ask about the person’s 


financial circumstances as a part of the 
process of providing legal advice, 
counseling and representation, or for the 
purpose of identifying additional 
resources and benefits for which an 
older person may be eligible. 

Information and Referral Services 

§ 1321.161 Information and referral 
services. 

(a) The area plan must provide for 
information and referral services 
sufficient to ensure that all older 
persons within the planning and service 
area have reasonably convenient access 
to the service. 

(b) In areas in which a significant 
number of older persons do not speak 
English as their principal language, the 
service provider must provide 
information and referral services in the 
language spoken by the older persons. 

(c) “Information and referral service” 
means a system to link people in need of 
services to appropriate resources. A 
provider of information and referral 
services must— 

(1) Maintain current information with 
respect to the opportunities and services 
available to older persons: 

(2) Develop current lists of older 
persons in need of services and 
opportunities; and 

(3) Employ a specially trained staff to 
inform older persons of the 
opportunities and services which are 
available and to assist older persons to 
take advantages of the opportunities 
and services. 

(d) An information and referral 
services provider may disclose 
information by name about an older 
person only with the informed consent 
of the older person or his or her 
authorized representative. 

Transportation Services 

§ 1321.171 Transportation agreements. 

The area agency (or the State agency 
in a single planning and service area 
State) may enter into transportation 
agreements with agencies which 
administer programs under the 
Rehabilitation Act of 1973 and Titles 
XIX and XX of the Social Security Act to 
meet the common need for 
transportation of service participants 
under the separate programs. 
Agreements entered into under this 
section are exempt from the requirement 
of § 1321.207. 

Subpart I—Fiscal Requirements 

§ 1321.181 Allotments and grants to 
States. 

(a) General rule. The Commissioner 
makes annual allotments to each State 


to pay part of the costs of administration 
and services under the State plan. 

(b) Types of allotments. Each State 
receives separate allotments for— 

(1) State agency administration; 

(2) Social services including senior 
center services; 

(3) Congregate nutrition services; and 

(4) Home delivered nutrition services. 

(c) Amounts alloted for social and 
nutrition services. From the sums 
appropriated each fiscal year for social 
and nutrition services, each State is 
alloted an amount based on the ratio of 
its population age 60 and older to the 
national population age 60 and older 
except that— 

(1) Each State is alloted at least one- 
half of one percent; 

(2) Guam, the Virgin Islands, and the 
Trust Territory of the Pacific Islands are 
each alloted at least one-fourth one 
percent; 

(3) American Samoa and the Northern 
Mariana Islands are each alloted at 
least one-sixteenth of one percent; and 

(4) No State is alloted less than the 
State received for The Federal Fiscal 
Year 1978. 

(d) Amounts alloted for State 
administration. From the sums 
appropriated each Federal fiscal year 
for State agency administration, each 
State is alloted an amount based on the 
ratio of its population age 60 or over to 
the national population age 60 and 
older, except that— 

(1) Each State is alloted at least one- 
half of one percent of the sum 
appropriated, or $300,000, whichever is 
greater, 

(2) Guam. American Samoa, the Virgin 
Islands, the Trust Territory of the PaciFic 
Islands and the Northern Mariana 
Islands are each alloted at least one- 
fourth of one percent or $75,000, 
whichever is greater. 

(3) No State is alloted less than the 
State received for the Federal Fiscal 
Year 1975. 

(e) Grants. The Commissioner awards 
grants to States from their allotments. 

(f) Limitation on use. Except as 
provided in §§ 1321.191.1321.195. and 
1321.197, a State must use each 
allotment for the purpose for which it 
was made. 

(g) Limitation on meaning of “State”. 
For the purpose of paragraphs (c)(1) and 
(d)(1) of this section. “State” does not 
mean Guam, American Samoa, the 
Virgin Islands, the Northern Mariana 
Islands and the Trust Territory of the 
Pacific Islands. 

Service Funding Requirements 

§ 1321.183 Area agency allotments. 

Except as provided in §§ 1321.59, 
1321.189, and 1321.195, a State agency 
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must reallot its entire social and 
nutrition services allotments to area 
agencies under approved area plans. 

The area agency must use each 
allotment for the purpose for which it 
was made. 

$ 1321.185 Expenditures In rural areas. 

(a) General rule. The State agency 
must spend under this part in each fiscal 
year for services to older persons in 
rural areas at least 105 percent of the 
amount spent under Titles 111, V and VII 
of the Act in rural areas during the 
Federal Fiscal Year 1978 for social and 
nutrition services and multipurpose 
senior centers. 

(b) Definition of rural area. For 
purposes of this section, “rural area" 
means any area outside a Standard 
Metropolitan Statistical Area (SMSA) as 
defined by the Department of 
Commerce. In planning and service 
areas which are not entirely 
metropolitan or nonmetropolitan under 
the SMSA definition, the State agency, 
for purposes of paragraph (a) of this 
section, must separately account for 
expenditures in the SMSA and non- 
SMSA areas. 

§ 1321.187 Fifty percent priority service 
requirement. 

(a) General rule. An area agency must 
spend at least 50 percent of its social 
services allotment, excluding amounts 
used for administration under 

§ 1321.193(c), for the following 
categories of services, with at least 
some funds spent in each category— 

(1) Services associated with access to 
other services. These services are 
transportation, outreach, and 
information and referral; 

(2) In-home services. These services 
are homemaker and home health aide, 
visiting and telephone reassurance, and 
chore maintenance; and 

(3) Legal services. 

(b) Waiver. The State agency, in 
approving the area plan or a plan 
amendment, may waive the requirement 
of paragraph (a) of this section for any 
category of service for which the area 
agency demonstrates to the State 
agency that the services provided from 
other sources meet the needs of older 
persons in the planning and service area 
for that category of service. The State 
agency must develop and apply criteria 
that an area agency must satisfy in 
order to obtain a waiver. 

(c) Revised priority expenditures. If 
the area agency receives a waiver for 
any category of service, it must continue 
to spend for the remaining categories of 
services the percentage of the area 
agency’s social service funds agreed on 
by the State and area agency. 


§ 1321.189 Long-term care ombudsman 
program. 

(a) The State agency must use 
annually at least one percent of the 
State's allotment for social services, or 
$20,000, whichever is greater, to operate 
the long-term care ombudsman program 
required under 5 1321.43. 

(b) The requirement of paragraph (a) 
of this section does not apply in any 
fiscal year in which the State spends for 
the ombudsman program from State or 
local funds an amount equal to the 
amount required in paragraph (a) of this 
section. 

(c) American Samoa, Guam, the Virgin 
Islands, the Trust Territory of the Pacific 
Islands, and the Northern Mariana 
Islands are not subject to the 
requirement of paragraph (a) of this 
section. 

§ 1321.191 Transfer between congregate 
and home-delivered nutrition services 
funds under the State plan. 

(a) A State agency may, without the 
approval of the Commissioner, transfer 
from one allotment to the other 15 
percent or less of the State's separate 
allotments for congregate and home 
delivered nutrition services. 

(b) A State agency may apply to the 
Commissioner to transfer from one 
allotment to the other a portion 
exceeding 15 percent of the State’s 
separate allotments for congregate and 
home-delivered nutrition services. The 
State agency must— 

(1) Specify the percent and the 
projected amount which the State 
agency proposes to transfer from one 
allotment to the other, and 

(2) Specify whether the proposed 
transfer is for the entire period of the 
State plan or a portion of the three year 
period. 

(c) The Commissioner approves the 
State agency’s request by approving the 
State plan or plan amendment. The 
Commissioner does not deny the 
transfer unless the Commissioner 
decides that the transfer is not 
consistent with the purposes of the Act. 

§ 1321.193 Allowable use of fund 9 for 
State and area plan administration. 

(a) State plan administration. 

(1) Except as provided in 

5 1321.197(b)(3), the State agency must 
use its allotment for State plan 
administration only to carry out the 
State agency responsibilities specified in 
subparts B and D. 

(2) The State agency may use any part 
of its State plan administration 
allotment which it determines is not 
needed for that purpose to pay part of 
the cost of the administration of area 
plans. 


(3) The State agency in a State which 
is a single planning and service area 
may use either the State’s allotment for 
State plan administration or not more 
than 8.5 percent of its allotments for 
social and nutrition services for State 
plan administration. The State agency 
may not use both allotments for this 
purpose. 

(b) Developing a State plan. The 
Commissioner may pay a State without 
an approved State plan, any part of its 
allotment for State plan administration 
to develop an approvable State plan. 

(c) Area plan administration. The 
State agency may not award more than 
8.5 percent of the total of its combined 
allotments for social and nutrition 
services for area plan administration. 

§ 1321.195 Additional funds for State plan 
administration. 

(a) General rule. If the State agency 
needs additional funds for State plan 
administration, the State agency may 
apply to the Commissioner for 
permission to use not more than three* 
forths of one percent of the total amount 
allotted to it for social and nutrition 
services. 

(b) Application procedures. The State 
agency must submit an application for 
additional administrative funds in 
accordance with procedures specified 
by the Commissioner. The application 
must demonstrate that— 

(1) The State agency needs the 
additional amount requested to fully and 
effectively administer its State plan; 

(2) The State agency makes full and 
effective use of its State administration 
allotment and of the personnel of the 
State and area agencies; and 

(3) The State and area agencies are 
carrying out, on a full time basis, 
programs and activities which support 
the purposes of this part. 

(c) Approval. The Commissioner 
approves any application that meets the 
requirements specified in paragraph (b) 
of this section. 

(d) Restriction on employee salaries. 
A State agency must assure that no 
funds approved under paragraph (c) of 
this section will be used to fund a 
vacancy created by terminating an 
employee funded from other sources. 

§ 1321.197 Obligation and reallotment. 

(a) General rule. Except as provided 
in paragraph (b) of this section, the State 
agency must obligate any funds received 
under this part during the fiscal year in 
which they are allotted. 

(b) Reallotment . 

(1) If the Commissioner decides that a 
State will not use an amount allotted 
under this part for the purpose for which 
the allotment was made, the 
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Commissioner reallots the unused funds 
to one or more other States according to 
their needs. The State agency receiving 
these reallotted funds must obligate 
them by the end of the fiscal year 
following the one in which they are 
reallotted. 

(2) If an Indian tribal organization in a 
State receives a grant under Title VI of 
the Act, the Commissioner withholds a 
portion of the State’s allotments for 
administration, social, and nutrition 
services. The amount the Commissioner 
withholds is based on the number of 
older Indians who are counted both for 
purposes of the State’s allotment under 
this part and the grant under Title VI. 

The Commissioner reallots the withheld 
amount in accordance with paragraph 
(b)(1) of this section. 

(3) If the Commissioner decides that a 
State does not need for State plan 
administration any portion of the State's 
allotment for State plan administration 
the State agency may use the amount for 
social or nutrition services. 

§ 1321.199 Federal financial participation. 

(a) State plan administration . A State 
agency may use its allotment for State 
plan administration to pay not more 
than 75 percent of the costs of 
administering the State plan. 

(b) Area plan administration. A State 
agency may use not more than 8.5 
percent of the total of its combined 
allotments for social and nutrition 
services to pay not more than 75 percent 
of the costs of administering area plans. 

(c) Social and nutrition services. 

(1) In Fiscal Years 1979 and 1980, a 
State agency may use its allotments for 
social and nutrition services to pay not 
more than 90 percent of the costs of 
these activities. 

(2) Beginning in Federal Fiscal Year 
1981, a State agency may use its 
allotments for social and nutrition 
services to pay not more than 85 percent 
of the costs of these activities. 

§ 1 321.201 Non-Federal share 
requirements. 

The non-Federal share may be met 
either by allowable cost or third-party 
in-kind contributions, except as 
provided § 1321.203. 

§ 1321.203 Source of non-Federal share. 

(a) At least 25 percent of the non- 
Federal share in each Federal fiscal year 
must be in the form of allowable costs of 
the State or local public agencies, or in 
the form of third-party in-kind 
contributions from local public agencies. 

(b) The 5 percent increased non- 
Federal share required under 

§ 1321.199(c) must be in the form of 
allowable costs of the State. 


$ 1321.205 State agency maintenance of 
effort 

Each fiscal year the State agency must 
spend under the State plan for both 
services and administration at least the 
same amount of State funds it spent 
under the plan in the previous fiscal 
year to meet the required non-Federal 
share applicable to its allotments under 
this part. If the State agency spends less 
than this amount, the Commissioner 
reduces the State's allotments for social 
and nutrition services under this part by 
a percentage equal to the percentage by 
which the State reduced its 
expenditures. 

S 1321.207 Restriction on delegation of 
authority to other agencies. 

The State or area agency may not 
delegate to another agency the authority 
to award or administer funds under this 
part. 

Federal Reviews and Audits in General 

§ 1321.213 Federal reviews and audits. 

A Federal review or audit is 
performed to determine if a State plan is 
still approvable, and if the State agency 
operations and expenditures are proper 
under Federal requirements, and the 
approved State plan. A review or audit 
may cover any aspect of the Title III 
program and may be performed by 
HEW, the General Accounting Office, or 
by another authorized agency. 

§ 1321.215 Types and effects of reviews 
and audits. 

(a) Types. The types of Federal 
reviews and audits most often 
conducted are— 

(1) Program and financial reviews 
described in 5 1321.217; and 

(2) HEW Audit Agency audits, 
described in § 1321.221 and 5 1321.223. 

(b) Effects . Any review or audit may 
lead to a disallowance, formal 
compliance action, recommendations on 
how a State agency may improve the 
administration of its program, or offers 
of technical assistance. 

Program and Financial Reviews 

§ 1321 JZ 17 Program and financial reviews. 

(a) Responsibility for review. The 
Administration on Aging conducts 
program and financial reviews when it 
considers them appropriate. 

(b) Review findings. The 
Administration on Aging makes all 
review findings available in writing to 
the State agency so that it can correct 
any unacceptable policy or practice 
within a reasonable time. If a review 
results in a disallowance of a cost, the 
Commissioner will reduce the State's 
allotment by the amount disallowed. 


$ 1321.219 Issues of compliance after 
review. 

(a) Resolution of compliance issue. A 
compliance issue may arise if the State 
fails to substantially carry out what is 
required by Federal requirements, 
pertinent court decisions and the 
approved State plan. A compliance issue 
arises if a previously approved plan 
provision no longer meets Federal 
requirements or was approved in error. 

If the Commissioner believes there is a 
compliance issue, the Commissioner 
tries to obtain needed changes in the 
agency’s operating practice or the State 
plan through negotiation with the State. 

(b) When Issues are not resolved. If 
the State agency does not make the 
changes necessary to bring about 
compliance, the Commissioner notifies 
the agency in writing that there is an 
issue of compliance and advises it of its 
opportunity for a hearing under Subpart 

I 

HEW Audit Agency Reviews and Audits 

$ 1321.221 Audit Agency reports. 

After an audit or review, the Audit 
Agency releases its final report. The 
report contains the Audit Agency’s 
findings and recommendations on the 
practices reviewed and the allowability 
of expenditures audited. 

§ 1321.223 Action after Audit Agency 
reports. 

If the Audit Agency questions an 
expenditure, the Commissioner may 
disallow the expenditure and reduce the 
State’s allotment by the amount 
disallowed. If the Audit Agency finds a 
compliance issue, the Commissioner, 
after discussions with the State agency, 
decides whether to take compliance 
action and notifies the State agency 
accordingly. 

Subpart J—Hearings procedures For 
State Agencies 

General Provisions 

§ 1321.231 Scope. 

(a) General procedures. Hearing 
procedures described in this subpart 
apply to notice and opportunity for a 
hearing on: 

(1) Disapproval of a State plan or 
amendment; 

(2) Determination that a State agency 
does not meet the requirements of this 
part; 

(3) Determination that there is a 
failure in the provisions or the 
administration of an approved plan to 
substantially comply with Federal 
requirements. 

(b) Negotiations . Nothing in this 
subpart limits negotiations between the 
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Department and the State. Negotiations 
on hearing issues are not part of the 
hearing and are not subject to the rules 
in this subpart unless there is a specific 
indication to the contrary. The 
Department may terminate hearing 
procedures at any point if the 
Department and the State negotiate a 
written agreement that resolves the 
issue(s) which prompted the hearing. 

S 1321.233 General rules. 

(a) How to get records. Papers filed in 
connection with a hearing may be 
inspected and copied in the office of the 
HDS Hearing Clerk. Individuals may 
direct inquiries to the HDS Hearing 
Clerk, Department of Health, Education, 
and Welfare. 200 Independence Avenue 
SW., Washington. D.C. 20201. 

(b) How to file and serve papers. 

(1) Anyone who wishes to submit 
papers for the docket shall file with the 
HDS Hearing Clerk an original and two 
copies except that only originals of 
exhibits and testimony transcripts need 
be submitted. 

(2) Anyone who wishes papers to be 
part of the record shall also serve copies 
on the parties by personnel delivery or 
by mail, and file proof of this service 
with the HDS Hearing Clerk. Service on 
a party’s designated attorney is the 
same as service on the party. 

(c) When rules are suspended. After 
notifying the parties the Commissioner 
or the presiding officer may modify or 
waive any rule in § § 1321.233-1321.261, 
if the Commissioner or the presiding 
officer decides the action is equitable 
and does not unduly prejudice the rights 
of any party. 

Arrangements for Hearing 

§ 1321.235 How to request a hearing. 

(a) General rule. A State agency has 
60 days from receipt of the 
Commissioner’s written notice of 
proposed disapproval of a State plan, 
plan amendment, determination that a 
State agency does not meet the 
requirements of this part or intended 
compliance action to request a hearing. 
The agency shall make its request in 
writing to the Commissioner with a copy 
to the Regional Aging Program Director. 

(b) What happens if a State agency 
does not request a hearing. If the State 
agency does not request a hearing 
within the time allowed by paragraph 

(a) of this section, the Commissioner 
makes a final determination and notifies 
the agency by letter whether AoA will 
withhold all further payments under the 
plan or only payments for those portions 
of the plan affected by the failure. 


§ 1321.237 How request Is acknowledged. 

(a) Notice of hearing. Within 30 days 
of receiving a hearing request, the 
Commissioner notifies the State agency 
in writing of the date. time, and place of 
the hearing and of the issues to be 
considered. The Commissioner 
publishes the hearing notice in the 
Federal Register. 

(b) When hearing is held. The date set 
for a hearing is 20 to 60 days from the 
date the agency receives the hearing 
notice. However, the State agency and 
the Commissioner may agree in writing 
to a different date. 

§ 1321.239 What the hearing issues are. 

(a) General rule. The issues at a 
hearing are those included in the notice 
to the State agency specified in 

8 1321.237. 

(b) How the Commissioner may add 
issues. At least 20 days before a hearing, 
the Commissioner notifies the agency by 
letter of any additional issues to be 
considered. The Commissioner 
publishes this notice in the Federal 
Register. If the agency does not receive 
its notice of additional issues in the 
required time, any party may request 
that the Commissioner postpone the 
hearing. If a request is made, the 
Commissioner sets a new hearing date 
that is 20 to 60 days from the date the 
agency received the notice of additional 
issues. 

(c) How actions by the State may 
cause the Commissioner to add, modify, 
or remove issues. The Commissioner 
may add. modify, or remove issues if the 
State agency: 

(1) Changes its practices or 
organization to comply with Federal 
requirements and its State plan; or 

(2) Conforms its plan to Federal 
requirements and pertinent court 
decisions. 

(d) What happens if State action 
causes the Commissioner to add, 
modify, or remove issues. 

(1) If the Commissioner specifies new 
or modified issues, the hearing proceeds 
on these issues. 

(2) (i) If the Commissioner removes an 
issue, the hearing proceeds on the 
remaining issues. If the Commissioner 
removes all issues, the Commissioner 
terminates the hearing proceedings. The 
Commissioner may terminate hearing 
proceedings or remove issues before, 
during, or after the hearing. 

(ii) Before removing an issue, the 
Commissioner notifies the parties other 
than the Department and the agency of 
the issue and the reasons for removing 
the issue. With 20 days of the date of 
this notice, the parties may submit 
comments in writing on the merits of the 
proposed removal. The Commissioner 


considers these comments and they 
become part of the record. 

§ 1321.241 What the purpose of a hearing 
is. 

The purpose of the hearing is to 
receive factual evidence and testimony, 
including expert opinion testimony, 
related to the issues. The presiding 
officer may not allow argument as 
evidence. 

8 1321.243 Who presides. 

The presiding officer at a hearing is 
the Commissioner or a person the 
Commissioner appoints. If the 
Commissioner appoints a presiding 
officer, the Commissioner sends copies 
of the appointment notice to the parties. 

$ 1321.245 How to be a party or an amicus 
curiae to a hearing. 

(a) HEW and State agency. HEW and 
the State agency are parties to a hearing 
without having to request participation. 

(b) Other parties or amicus curiae. An 
individual or group wishing to be a party 
or amicus curiae to a hearing may file a 
petition with the HDS Hearing Clerk no 
more than 15 days following publication 
of the hearing notice in the Federal 
Register. A petitioner who wishes to be 
a party must also provide a copy of the 
petition to each party of record at that 
time. 

(c) What must be in a petition. A 
petition must state concisely: 

(1) Whether the petitioner wishes to 
be a party or an amicus curiae; 

(2) The petitioner’s interest in the 
proceedings; 

(3) Who will appear for the petitioner; 

(4) The issue on which the petitioner 
wishes to participate; and 

(5) Whether the petitioner intends to 
present witnesses, if the petitioner 
wishes to be a party. 

8 1321.247 What happens to a petition. 

(a) Petitions to be a party . 

(1) The presiding officer determines if 
the issues to be considered at the 
hearing have caused the petitioner 
injury and if the petitioner’s interest is 
within the zone of interest protected by 
the governing Federal statute. The 
presiding officer permits or denies the 
petition accordingly and promptly sends 
the petitioner a written notice of the 
decision. If the presiding officer denies 
the petition, the officer states the 
reasons in the notice. 

(2) Before making this determination, 
the presiding officer will allow any party 
to file comments on the petition to be a 
party. Any party who wishes to file 
comments must do so within 5 days of 
receiving the petition. 

(3) If the presiding officer decides thut 
parties by petition have common 
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interest, the officer may require that 
they designate a single representative, 
or may recognize two or more of these 
parties to represent all of them. 

(b) Petitions to be an amicus curiae. 
The presiding officer determines if the 
petitioner has a legitimate interest in the 
proceedings and may contribute 
materially to the proper settlement of 
the issues. The officer also determines if 
the petitioner’s participation would 
unduly delay the proceedings. The 
presiding officer permits or denies the 
petition accordingly and promptly sends 
the petitioner a written notice of the 
decision. If the presiding officer denies 
the petition, the officer states the reason 
in this notice. 

§ 1321.249 Rights of parties and amicus 

curiae. 

(a) What rights parties have. A party 

may: 

(1) Appear by counsel or other 
authorized representative in all hearing 

proceedings; 

(2) Participate in any prehearing 
conference held by the presiding officer, 

(3) Stipulate facts that, if uncontested, 
become part of the record; 

(4) Make opening statements; 

(5) Present relevant evidence; 

(6) Present witnesses who must be 
available for cross-examination; 

(7) Present oral arguments at the 
hearing; and 

(8) Submit written briefs, proposed 
findings of fact, and proposed 
conclusions of law, after the hearing. 

(b) What rights amicus curiae have. 

An amicus curiae may: 

(1) Present an oral statement at the 
hearing at the time specified by the 
presiding officer; 

(2) Submit a written statement of 
position to the presiding officer before 
the hearing begins; and 

(3) Submit a brief or written statement 
at the same time the parties submit 
briefs. 

If an amicus curiae submits a written 
statement or brief, the amicus shall 
serve a copy on each party. 

Conduct of Hearing 

$ 1321.251 Authority of presiding officer. 

(a) General rule. The presiding officer 
conducts a fair hearing, avoids delay, 
maintains order and makes a record of 
the proceedings. In so doing, he or she 
has authority that includes: 

(1) Regulating the course of the 
hearing; 

(2) Regulating the participation and 
conduct of parties, amici curiae, and 
others at the hearings; 

(3) Ruling on procedural matters and, 
if necessary, issuing protective orders or 


other relief to a party against whom 
discovery is sought; 

(4) Taking any action authorized by 
the rules in this subpart; 

(5) Making a final decision, if the 
Commissioner is the presiding officer. 

(6) Administering oaths and 
affirmations; 

(7) Examining witnesses; 

(8) Receiving or excluding evidence; 
and 

(9) Ruling on or limiting evidence or 
discovery. 

(b) What the presiding officer may not 
do. The presiding officer may not 
compel by subpena the production of 
witnesses, paper, or other evidence. 

(c) When the presiding officer's 
authority is limited. If the presiding 
officer is not the Commissioner, the 
officer certifies the entire record to the 
Commissioner, including a 
recommended decision on each issue in 
the hearing, but may not: 

(1) Make a final decision; or 

(2) Recommend reduction or 
withholding of payments. 

f 1321.253 Discovery. 

A party has the right to conduct 
discovery against other parties. These 
discovery proceedings are subject to 
Rules 26-37, Federal Rules of Civil 
Procedure. The presiding officer 
promptly rules on any written objection 
to discovery and may restrict or control 
discovery to prevent undue delay in the 
hearing. If a party fails to respond to 
discovery procedures, the presiding 
officer may issue any order and impose 
any sanction (other than contempt 
orders) authorized by Rule 37 of the 
Federal Rules of Civil Procedure. 

§ 1321.255 How evidence Is handled. 

(a) Testimony. Witnesses, under oath 
or affirmation, give oral testimony at a 
hearing. Witnesses must be available at 
the hearing for cross-examination by the 
parties. 

(b) Rules of evidence. Technical rules 
of evidence do not apply to hearings 
described in this subpart. The presiding 
officer applies any rules or principles 
necessary to ensure disclosure of the 
most credible evidence available and to 
subject testimony to cross-examination. 
Cross-examination may be on any 
material matter, regardless of the scope 
of direct examination. 

§ 1321.257 What happens to unsponsored 
written materials. 

Letters and other written material 
regarding matters at issue, if not 
submitted specifically on behalf of a 
party, become part of the 
correspondence section of the docket. 
This material is not part of the evidence 
or the record. 


5 1321.259 What the record is. 

(a) Official transcript. HEW 
designates the official reporter for a 
hearing. The HDS Hearing Clerk has the 
official transcript of testimony, and any 
other material submitted with the 
official transcript. The parties and the 
public may obtain transcripts of 
testimony from the official reporter at 
rates that do not exceed the maximum 
fixed by contract between the reporter 
and HEW. Upon notice to the parties, 
the presiding officer may authorize 
transcript corrections. 

(b) Record. The record for the hearing 
decision is the transcript of testimony, 
exhibits, and all other papers and 
requests filed in the proceedings except 
for the correspondence section of the 
docket. The record includes rulings and 
any recommended decision. 

After the Hearing 

9 1321.261 Posthearing briefs. 

The presiding officer fixes the time for 
filing posthearing briefs. They may 
contain proposed findings of fact and 
conclusions of law. The presiding officer 
may permit filing of reply briefs. 

§ 1321.263 Decisions. 

(a) If the Commissioner is presiding 
officer. If the Commissioner is the 
presiding officer, the Commissioner 
issues a final decision within 60 days 
after the time allowed for filing 
posthearing or reply brief ends. 

(b) If the Commissioner appoints a 
presiding officer. 

(1) After the time for filing 
posthearings or reply briefs ends, the 
presiding officer certifies the entire 
record, including his or her 
recommended decision, to the 
Commissioner. 

(2) The Commissioner provides a copy 
of the recommended decision to the 
parties and any amici curiae. Within 20 
days, a party may file with the 
Commissioner, exceptions to the 
recommended decision. The party must 
file a supporting brief or statement with 
the exceptions. 

(3) The Commissioner reviews the 
record and. within 60 days of the date of 
receipt of the presiding officer’s 
recommended decision, the 
Commissioner issues a final decision. 
The Commissioner provides copies of 
the decision to all parties and any amici 
curiae. 

(c) If the Commissioner decides, after 
a hearing, that the plan or plan 
amendment is not approvable, that 
substantial noncompliance exists, or 
that the State agency does not meet the 
requirements of this part, the final 
decision states whether AoA will 
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withhold all further payments or only 
payments under portions of the plan 
affected by the failure. This also applies 
if the hearing terminates prior to 
completion. 

S 1321.265 When a decision is effective. 

(a) The Commissioner’s decision 
specifies the effective date for AoA’s 
reduction and withholding of the State’s 
grant. This effective date may not be 
earlier than the date of the 
Commissioner’s decision or later than 
the first day of the next calendar 
quarter. 

(b) The decision remains in effect 
unless reversed or stayed on judicial 
appeal, or until the agency or the plan 
are changed to meet all Federal 
requirements, except that the 
Commissioner may modify or set aside 
his or her decision before the record of 
the proceedings under this subpart is 
filed in court 

S 1321.267 How the State may appeal. 

A State may appeal to the U.S. Court 
of Appeals which has jurisdiction in the 
State, the final decision of the 
Commissioner disapproving the State 
plan or plan amendment, finding 
noncompliance, or finding that a State 
agency does not meet the requirements 
of this part. The State must file the 
appeal within 30 days of the 
Commissioner's final decision. 

5 1321.269 How the Commissioner may 
reallot the State's withheld payments. 

The Commissioner disburses funds 
withheld from the State directly to any 
public or nonprofit private organization 
or agency, or political subdivision of the 
State, that has the authority and 
capacity to carry out the functions of the 
State agency and submits a State plan 
which meets the requirements of this 
part and which contains an agreement 
to meet the non-federal share 
requirements of § 1321.199. 

|FR Doc. 80-9635 Filed 3-28-80; 8:45 am] 
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DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

9 CFR Parts 201 and 203 

Packers and Stockyards Act; Plan for 
Review of Existing Regulations and 
Policy Statements 

agency: Agricultural Marketing Service, 
Packers and Stockyards, USDA. 

action: Plan for review of existing 
regulations and policy statements; 
category changes. 


summary: On December 11.1979, the 
Department published a notice in the 
Federal Register (44 FR 71802) 
requesting comment on the schedule for 
review of P&S regulations. This 
document changes the categories 
(category description follows) under 
which certain regulations and policy 
statements were listed because of 
comments received. The change will 
require the review of regulations 
proposed to be deleted or listed as not 
needing review in the prior notice. All 
regulations in category III are being 
divided into groups determined by 
Packers and Stockyards, and a selected 
group will be published every six 
months for public comments until 
completed. The notice also contains 
information concerning reports required 
to be filed under the Packers and 
Stockyards Act. 

dates: Comments must be received by 
May 30,1980. 

address: Send comments to Acting 
Deputy Administrator, Packers and 
Stockyards. Agricultural Marketing 
Service. USDA, Room 3039 South 
Building, 14th and Independence 
Avenue. S.W., Washington, D.C. 20250. 
All comments received may be reviewed 
by any interested person in the Acting 
Deputy Administrator’s office during 
normal business hours. 

FOR FURTHER INFORMATION CONTACT: 
John A. Sands. Director, Packer and 
Poultry Division, Agricultural Marketing 
Service. Packers and Stockyards. U.S. 
Department of Agriculture, Washington. 
D.C. 20250. Phone (202) 447-6771, or 
Harry L Williams, Director, Livestock 
Marketing Division. Agricultural 
Marketing Service, Packers and 
Stockyards. U.S. Department of 
Agriculture. Washington, D.C. 20250, 
Phone (202) 447-6951. 

SUPPLEMENTARY INFORMATION: On 
December 11.1979. a notice was 
published in the Federal Register (44 FR 
71802) requesting comments on a plan 
for review of existing regulations and 
policy statements issued under the 


Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 181 et seq .), including 
reporting and recordkeeping 
requirements under the procedures 
described in the notice. “Improving 
USDA Regulations,” 43 FR 50988 
(November 1,1978). 

The Department originally proposed 
to separate its review into three 
categories. Category I—sections which 
are believed not to need review at this 
time because they have been deleted, 
reviewed, promulgated or repromulgated 
since July 1976; Category II—sections 
proposed for deletion; and Category 
III—sections proposed for complete 
review. The Department also requested 
comments on specific changes to be 
considered in reviewing the reporting 
and recordkeeping requirements of the 
regulations. 

A total of 66 comments were received. 
Thirty-eight comments were from 
various National Directors of a national 
farm organization located in 21 states; 7 
comments from various State 
Departments of Agriculture; 3 comments 
from meat packers; 2 comments from 
national meat packer associations; 3 
comments from national associations of 
livestock producers; 1 comment from a 
state association of livestock producers; 
6 comments from livestock markets: 1 
comment from an association of 
livestock market agencies; 1 comment 
from a national association of stockyard 
operators: 3 comments from a national 
association of livestock markets and 
dealers; and 1 comment from a national 
livestock conservation institute. 

Summary of the Comments From 
Groups and Associations 

Notional Livestock Producers 
Association —Makes no comment on the 
categories. Recommends changes in 
sections 201.62 (Consigned livestock to 
Fill orders) and 201.97 (Annual Reports— 
P&S-130 Market Agency). 

River Markets Group —Approves 
categories as proposed. It seeks not to 
overhaul the P&S Act and will have 
comments when sections in category III 
are proposed for review. 

Midwest Livestock Producers 
Cooperative —Approves categories as 
proposed, but wants revision of report 
required by section 201.97 (Annual 
Report—P&S-130 Market Agency). 

American Stock Yards Association — 
Generally agrees with the categories as 
proposed with the following suggestions: 
under category I, section 203.11 
(vacation of rate orders) should be in 
category II for deletion. Category II. 
section 203.6 (packer purchases of 
livestock for export), if deleted, should 
be replaced by a regulation and section 
203.13 (voluntary surety bonds) should 


be rewritten to encourage voluntary 
bonds for packers exempted by the 1976 
amendments. Section 201.51 (copies of 
contracts] of category III should be 
moved to category II because 201.94 
(furnish business information) also 
applies. It recommends changes in 
section 201.97 (Annual Reports— P&S- 
129 Stockyard). 

Livestock Conservation Institute — 
Wants sections 201.82 (livestock care) 
and 201.84 (livestock feed and water) 
removed from category II unless those 
requirements are covered by regulations 
in other units of USDA. 

Livestock Marketing Association — 
Believes all regulations should be 
reviewed and most deleted. 

Interstate Producers Livestock 
Association —Recommends section 
203.11 (vacation of rate orders) be 
changed from castegory I to II. Believes 
it is not now applicable. Also suggests 
permitting vertical integration of market 
agencies and dealers into meat packing 
and is concerned with its inability to 
obtain Financial stability information 
about livestock buyers from P&S. 

National Farmers Organization— 
Strongly opposes permitting any one 
livestock or meat marketing Firm to 
acquire control over various levels of 
production. Recommends that the 
separation between production, 
marketing and slaughtering of livestock 
be maintained and that any activity be 
prohibited which would preclude the 
small livestock producer from a 
competitive open market. 

National Cattlemen s Association— 
Agrees with the categories as proposed. 
Believes sections 201.43 (payment and 
accounting for livestock). 201.200 
(packer purchases on credit), and 203.17 
(rates and charges at stockyards) are in 
the correct category and strongly 
opposes any review. In category II, 
sections 201.82 (livestock care), 201.84 
(livestock feed and water), 201.94 
(furnish business information), and 
201.96 (business information not to be 
divulged) should be changed to category 
III and wants the issue of confidentiality 
of information obtained by P&S to be 
addrsessed. Does not want a complete 
review of section 201.70a (packers and 
custom feedlot joint ownership) in 
category III. Sees no need for major 
review at this time. 

National Meat Association — Agrees 
with all sections placed in categories 11 
and III. suggests the following be 
changed to category III: sections 201.27 
(equivalent in lieu of bonds); and 201.34 
(termination of bonds). Also thinks 
Forms P&S-5 (Trust Fund Agreement) 
and P&S-125 (Packer Annual Report) 
should be reviewed. 
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American Meat Institute —Is 
supportive of the proposals and does not 
suggest any specific changes in the 
categories. Suggests reviewed sections 
be segregated into industry segments 
and sequentially reviewed. Especially 
interested in review of P&S-125 (Packer 
Annual Report). 

American Farm Bureau Federation — 
Makes a number of recommendations 
other than the review of the regulations, 
but were complimentary of Packers and 
Stockyards. Also made suggestions for 
regulations directed toward the 
brucellosis program and uniform grading 
standards for hogs. Supports review of 
the market agency annual report. 

Summary of Comments by Categories 

Comments on category I indicated 
eight agreements and six suggested 
changes. Five comments suggested 
various sections included in category I 
be moved to category III. One comment 
recommended all sections included in 
category I be included in category II. 

Comments on category II indicated 
nine agreements and six suggested 
changes. The suggested changes with 
one exception indicated sections of the 
regulations which they believed should 
be retained or at least moved to 
category III. 

Comments on category III indicated 
nine agreements and three suggested 
changes. One suggestion recommends 
one regulation should have been in 
category I, one suggestion recommends 
all category III regulations should be in 
category II, while the third suggestion 
thought three regulations should be 
moved to category II. 

General Comments 

The general tone of the comments was 
supportive of the approach of P&S 
regulation review. A substantial 
majority urged P&S to continue to 
regulate the industry. Those comments 
received from livestock producer 
organizations were almost unanimous in 
their recommendations that P&S take an 
active and positive position to prevent 
the acquisition of various levels of meat 
production by any one firm. They 
recommend that the separation between 
the production, marketing and 
slaughtering of livestock be maintained 
and that any activities which would 
preclude the small livestock producer 
from marketing his product in an open 
competitive market be prohibited. Two 
comments were received which 
recommended that all regulation of the 
marketing sector be abolished and that 
the marketing agencies be allowed 
complete freedom to buy, sell, and deal 
in livestock consigned to them on an 
agency basis as well as own, operate 


and/or control other businesses in the 
production or slaughter of livestock. 

A number of comments were received 
requesting further consideration of 
regulations 201.82, 201.84, 201.94, 201.95, 
201.96, and Policy Statement 203.8. 

These were in category II. P&S is 
transferring these regulations to 
category III in response to these 
comments. 

The following regulations and one 
policy statement listed under category I 
have been deleted. They are sections 
201.8. 201.9, 201.14, 201.15, 201.16, 201.18, 
201.35, 201.36, 201.37, 201.38, 201.46(b), 
201.48, 201.83, and 203.11. These 
regulations were applicable to poultry 
licensees. The marketing of live poultry 
in the designated large metropolitan 
areas has become virtually nonexistent 
and regulation of this industry no longer 
pertinent. Policy statement 203.11 was 
deleted because of a policy change in 
ratemaking authority. 

Several comments expressed the 
opinion that further dialogue is required 
on some of those regulations and policy 
statements listed under category I. Other 
comments requested no further review 
of category I. However, after reviewing 
all comments it has been determined it 
will be in the best interest of the 
affected industries to move only 
regulation 201.30 from category I to 
category III. 

Those regulations and policy 
statements listed under category III, plus 
the regulations and policy statements 
moved from categories I and II will all 
be reviewed on a schedule determined 
by Packers and Stockyards. Many of the 
comments received recommended a 
cautious, thorough approach to the 
process of review. Packers and 
Stockyards will follow this approach. 
Several recommended that those 
regulations of interest to particular 
segments of the industry be considered 
separately. 

Few comments were received 
concerning the recordkeeping 
requirements and reports necessary 
with the exception of section 201.97 
involving the annual reports of packers, 
stockyards, and market agencies (P&S- 
125), (P&S-126), (P&S-129), (P&S-130). 

Many comments contained 
recommendations concerning specific 
regulations, policy statements, and 
recordkeeping. These will be 
summarized by specific regulations, 
policy statements, or reports and be 
made part of the record at the same time 
each of these sections is proposed for 
review. 

Packers and Stockyards has selected 
the following regulations and policy 
statements for review at this time and is 
publishing them for comments. 


Sec. 

201.2 Terms defined. 

201.3 Authority. 

201.4 Bylaws, rules and regulations and 
requirements of exchanges, associations, 
or other organizations; applicability, 
establishment. 

201.5 Investigation, notice, and posting of 
stockyards. 

201.6 Investigation, notice, and deposting of 
stockyards. 

201.7 Change in name, address, 
management, control, or ownership to be 
reported by stockyard owner. 

201.30 Amount of market agency, dealer and 
packer bonds. 

201.39 Payment to be made to consignor or 
shipper by market agencies; exceptions. 

201.40 Market agencies not to use shippers' 
proceeds or funds received for purchases 
on commission for own purposes through 
“bank float” or otherwise. 

201.41 Market agencies to make faithful and 
prompt accounting to consignors or 
shippers or other interested persons of 
whom they have knowledge. 

201.42 Custodial accounts for tru9t funds. 
201.51 Contracts; Stockyard owners to 

furnish copies of. 

201.97 Annual reports. 

203.2 Statement of general policy with 
respect to the giving by meat packers of 
meat and other gifts to Government 
employees. 

203.3 Statement with respect to meat packer 
sales promotion programs. 

203.4 Statement with respect to the 
disposition of certain records made or 
kept by packers. 

203.6 Statement with respect to the 
purchase of livestock by packers for 
export. 

203.7 Statement with respect to meat packer 
sales and purchase contracts. 

203.14 Statement with respect to advertising 
allowances and other merchandising 
payments and services. 

The reports and forms listed below 
require Office of Management and 
Budget clearance. Comments for 
suggested changes and improvements 
may be filed. 

P&S-5 Trust Fund Agreement-Special 
Report. 

P&S-116 Application for Registration Under 
the P&S Act. 

P&S-116-1 Application for Registration 
Dealer (Packer Buyer/Export) Under the 
P&S Act. 

P&S-122 Annual Report of Brokers or 
Clearing Agencies. 

P&S-124 Annual Report of Dealer or Market 
Agency Buying on Commission. 
P&S-124-1 Dealer Business Report 
P&S-125 Packer Annual Report. 

The report has been recently revised 
effective February 1979. Sections 
changed significantly are: 

Section 2—Deleted old Section 2 on 
organization or sale information and 
replaced by new Section 2 requiring boxed 
beef information. 

Section 3—Purchase and Sale of Carcasses. 
Detailed information by plant no longer 
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required. Information on whole carcas9 
purchases or sales now included. 

Section 5—Procurement of Livestock. 
Discontinued request for information 
requiring name and address of place where 
livestock were purchased, for example, 
direct at packing plant, buying station, 
country points, feedlots. etc. 

Section 7—Poultry Operations. Eliminated. 

Section 7—Financial Protection. (Formerly 
Section 8). Some revisions. Additions for 
bonding requirements required by 1976 
amendments. 

P&S-125-1—Supplement to Annual Report 
Packers 

P&S-125-2—Instructions for Filing Annual 
Report of Packers 

P&S-125-3—Supplemental Balance Sheet 
Packers 

P&S-126—Annual Report of Market Agency 
(Commission Firm) P&S has reviewed a 
proposed revision of the present P&S-120 
with industry organizations representing 
the firms which are required to file the 
reports. The revision has reduced the 
report from 10 legal size pages to 7 letter 
size pages. The sections of the report 
relating to type of business and ownership, 
volume of business and the financial 
statement contain only minor changes. 
Those sections requiring income and 
expense information have been 
consolidated and simplified to more closely 
conform to a standard profit and loss 
statement and eliminate past requirements 
of detail on individual employees* salary 
and duties. The sections requiring 
information to calculate the 
reasonableness of rates and charges have 
been deleted. A copy of the proposed 
report may be obtained by interested 
persons on request to Packers and 
Stockyards. 

P&S-129—Annual Report of Posted 
(Terminal) Stockyards P&S have reviewed 
a proposed revision of P&S-129 Annual 
Report of Posted Stockyards with the 
industry organization representing the 
majority of the 28 terminal markets which 
are required to complete this report. The 
present report consists of 17 letter size 
pages. The proposed report consists of 0 
letter size pages. Sections of the present 
report which require listing of major 
stockholders, details of land transactions, 
reserve for depreciation and feed and 
bedding income and expenses have been 
completely deleted while other sections 
which list income and expenses have been 
simplified and reduced in scope. A copy of 
the proposed report may be obtained by 
interested persons on request to Packers 
and Stockyards. 

P&S-130—Annual Report of Market Agency 
(Auction Market). 

P&S-131—Special Report-Status of Custodial 
Bank Account for Shippers’ Proceeds. 

P&S-132—Packer Inquiry Under P&S Act. 

P&S-134—Supplemental Balance Sheet- 
Special Report. 

P&S-135—Special Report-Statement of 
Accounts Payable for Livestock. 

P&S-212—Livestock Scale Test Reports and 
Instructions. 

P&S-210—Poultry Scale Te9t Reports and 
Instructions. 


P&S-218—Monorail Scale Test Reports and 
Instructions. 

The sections of the regulations and 
policy statements listed in category II. 
§5 201.85, 203.1, and 203.13 (9 CFR 
201.85, 203.1, and 203.13) proposed for 
deletion generated no comments. 
Accordingly, the following sections of 
the regulations and policy statements 
are proposed to be revoked. 

§201.85 (Revoked) 

§203.1 [Revoked] 

§203.13 [Revoked] 

Done at Washington. D.C., March 26.1980. 
Paschal O. Drake, 

Acting Deputy Administrator. Packers and 
Stockyards. Agricultural Marketing Service . 

[FR Doc. 80-9718 Filed 3-28-00: 6:45 am) 
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DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 
49 CFR Part 23 

Participation by Minority Business 
Enterprise in Department of 
Transportation Programs 

agency: Office of the Secretary, DOT. 
action: Final rule. 

summary: This final rule establishes a 
uniform program by which firms owned 
and controlled by minorities and women 
may participate in contracts let by 
recipients of financial assistance from 
the Department of Transportation 
(DOT). It supersedes all existing 
Minority Business Enterprise (MBE) 
regulations, orders, circulars and 
administrative requirements concerning 
financial assistance programs that the 
Department has issued. This rule 
requires recipients of DOT financial 
assistance to submit programs for 
increasing the participation of MBEs in 
their contracting activities. In particular, 
the regulation requires recipients to set 
goals for the participation of MBEs in 
both their overall programs and specific 
contracts. 

DATES: Effective date: April 31.1980. 
Comments are requested on the final 
rule by April 31.1981. See “Request for 
Comments” heading under 
“Supplementary Information” for further 
information. 

address: Comments should be sent to 
the following address: Docket Clerk 
(Docket No. 64). 400 7th Street SW.. 
Room 10200, Washington. D.C. 20590. 
Comments are available for public 
inspection at this address on Monday 
through Friday from 9:00 a.m. to 5:30 
p.m. Persons wishing to have their 
comments acknowledged should send a 
stamped, self-addressed postcard with 
their comments. The docket clerk will 
return these postcards when the 
comments are docketed. 

FOR FURTHER INFORMATION CONTACT: 
Carl T. Horton, Special Assistant to the 
Secretary. U.S. Department of 
Transportation, 400 7th Street SW., 

Room 10200, Washington, D.C. 20590. 
202-426-8024. 

SUPPLEMENTARY INFORMATION: 

Request for comments 

DOT has carefully studied ways to 
encourage MBE participation in its 
financial assistance programs. The 
Department also has paid careful 
attention to the public comments on the 
notice of proposed rulemaking (NPRM) 
that led to this final rule (44 FR 28928, 


May 17.1979). Nevertheless, we expect 
that, as recipients, contractors and the 
public work with the provisions of this 
regulation, they may have suggestions 
for improving them. Consequently, the 
Department will keep the docket for this 
rule open for a year from the rule’s 
effective date. The Department 
encourages recipients, contractors and 
the general public to send comments to 
the docket concerning their experiences 
with the implementation of the rule, 
problems they have had and suggestions 
they have for changing the rule's 
language to make it work better. In 
addition, the Department is interested in 
hearing suggestions for technical 
assistance or other help which the 
Department could give recipients to ease 
their compliance with the regulation. 

When the comment period ends, the 
Department will use the comments and 
any additional information to review the 
MBE regulation. After the review, if the 
Department believes that changes are 
appropriate, it will publish amendments 
to the regulation. In any event. DOT will 
publish a notice concerning the review 
and will respond to comments received 
during the extended comment period. 

Synopsis 

This synopsis answers some basic 
questions about the Department’s MBE 
regulation. Detailed information about 
the regulation’s provisions and the 
Department’s response to public 
comments are in the section-by-section 
portion of this preamble. 

To Whom Does This Regulation Apply? 

This regulation applies to all 
applicants for and recipients of Federal 
financial assistance from DOT and to 
their dealings with prime contractors 
and subcontractors, including certain 
lessees such as airport concessionaires. 
The regulation requires both recipients 
and their prime contractors to take 
affirmative action to use MBEs. It does 
not apply to DOT procurement, which 
will be addressed in a later addition to 
this regulation. 

What Is a Minority Business Enterprise? 

An MBE is a small business that is 
both owned and controlled by minorities 
or by women. This means that 
minorities or women must own 51% of 
the business, and that they must control 
the management and daily operations of 
the business. Minorities include Blacks, 
Hispanics, Asian Americans, American 
Indians and Alaskan Natives and 
members of other groups or other 
individuals who the Small Business 
Administration (SBA) has determined 
are economically and socially 


disadvantaged under Section 8(a) of the 
Small Business Act. 

How Does a Recipient Decide Whether 
a Business Is Really an MBE? 

One of the major problems with MBE 
programs has been their infiltration by 
“fronts,” ineligible business that claim 
to be MBEs in order to participate. To 
mitigate this problem, the regulation 
requires recipients to certify that 
businesses seeking to participate as 
MBEs are actually eligible. Recipients 
must require prospective MBEs to 
complete a form describing who owns 
the business, who is responsible for 
important management decisions, the 
relationship of the MBE to other firms 
and other pertinent information. This 
information, and the guidance provided 
by the regulation’s standards for 
eligibility as an MBE, should enable a 
recipient to decide whether a firm 
actually qualifies as a minority business. 

How Do Recipients Increase Their Use 
of MBEs? 

In their financial assistance 
agreement with DOT and in DOT- 
assisted contracts, all recipients must 
include clauses stating that their policy 
will be to ensure maximum participation 
of MBEs. They must also pledge to take 
all reasonable steps to ensure that MBEs 
have the maximum opportunity to 
compete for and perform contracts. 
Recipients and contractors must promise 
not to discriminate on the basis of race, 
color, national origin or sex in the award 
of and performance under contracts. 

Applicants for medium-sized grants 
must submit an MBE affirmative 
program to DOT for approval. Medium¬ 
sized grants include, for example. 
$250,000 Federal Aviation 
Administration (FAA) grants to general 
aviation airports and $250,000 grants 
from the Urban Mass Transportation 
Administration (UMTA) for purposes 
other than buying transit vehicles. The 
affirmative action program must include 
provisions for: 

• A directory of MBEs available to compete 

for the recipient’s contracts 

• Procedures for certification to determine 

whether businesses can be considered as 
eligible MBEs 

• Overall percentage goals for the dollar 

value of work to be awarded to MBEs 
and percentage goals for each specific 
contract with subcontracting possibilities 

• Procedures to ensure that prime 

contractors take affirmative action to 
seek MBE participation in subcontracts. 

Applicants for larger grants (for 
example, those of $500,000 or more 
under certain UMTA and FAA 
programs) must also meet the 
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requirements described above. In 
addition, they must: 

• Issue an MBE policy statement 

• Designate a liaison officer and support staff 

to operate the MBE program 

• Take certain steps to assist MBEs, 

including helping them overcome barriers 
such as the inability to obtain financing 

• Use banks owned and operated by 

minorities or by women, when possible 

• Establish a system to ensure that sub¬ 

recipients. contractors and 
subcontractors comply with applicable 
MBE requirements 

• Use set-asides where necessary to meet 

MBE goals, unless this is prohibited by 
law. 

How Do MBE Goals Work? 

Each recipient that is required to have 
an MBE program must establish both 
overall goals and contract goals. Overall 
goals set a reasonable target for the 
percentage of the dollar value of the 
recipient’s DOT-assisted contracting 
that will go to MBEs over a given period 
or for a particular project. Overall goals 
should be based on factors such as the 
kind and amount of the recipient’s 
contracting activity and the availability 
of minority contractors. For example, a 
state highway department might decide 
that a reasonable goal for MBE 
participation in its program in a given 
year was 15% of the dollar value of all 
DOT-assisted contracts. DOT must 
approve the overall goals and the 
methods used to set them. 

Contract goals establish what 
percentage of the dollar value of each 
contract with subcontracting 
possibilities will be performed by MBEs. 
Contract goals can vary considerably, 
depending on the kind of work to be 
performed and the availability of MBEs 
to do it. However, over the long run, the 
recipient’s contract goals should call for 
enough MBE participation to meet the 
recipient’s overall goals. 

How Are Prime Contracts Awarded 
Under the Rule? 

Solicitations for prime contracts 
issued by DOT recipients must state 
what the MBE percentage goal is for the 
contract. Potential prime contractors 
must submit an assurance with their 
bids or proposals that they will make 
sufficient reasonable efforts to meet the 
goal. After the recipient receives the 
bids or proposals, it requires the 
competitors to submit information about 
the MBE participation they have 
obtained. Based on this information, the 
recipient determines which competitor 
among those who have met the goal 
offers the lowest price. If the recipient 
believes the price is reasonable, it 
awards the contract to this competitor. 
But if the recipient does not believe the 


price is reasonable, it considers the 
price offered by the competitor which, 
though failing to meet the goal, has the 
highest percentage of MBE participation 
of the remaining competitors. If the 
recipient decides that this competitor’s 
price is reasonable, then the recipient 
awards the contract. If the recipient 
determines that the price is not 
reasonable, the recipient continues the 
process with the remaining competitors 
in order of their MBE participation. If 
the recipient cannot find a competitor 
with MBE participation that offers a 
reasonable price, the recipient may offer 
the contract to a competitor without 
MBE participation, as long as the 
competitor demonstrates that it made 
sufficient reasonable efforts to meet the 
goal. 

To determine if a competitor’s price is 
reasonable, the recipient must decide 
whether it would award the contract if 
the competitor’s offer were the only one 
that had been received. If the 
competitor’s price is such that the 
recipient reasonably would award the 
contract in that situation, the price is 
reasonable. If the price is such that the 
recipient would refuse to award the 
contract and instead would resolicit it or 
cancel the solicitation, then the price is 
unreasonable. 

What Is the Role of Set-Asides Under 
This Regulation? 

A set-aside is the designation of a 
given contract for competition solely 
among MBEs. The theory behind set- 
asides is that many MBEs are relatively 
young, small and struggling. Therefore, 
they are less likely than the more 
established non-MBEs to win some 
kinds of contracts in the open market. 
Setting aside an appropriate contract 
ensures that an MBE will perform it. 

This technique has obvious advantages 
for the MBE involved. It also has 
advantages for the recipient because it 
ensures that the dollar value of a 
particular contract will count toward its 
overall MBE goal. DOT believes that set- 
asides are an extremely useful tool for 
improving MBE participation, and it 
encourages recipients to use them. 
Nevertheless, the Department 
recognizes that set-asides may not be 
appropriate in every situation. State or 
local law may prohibit their use. In 
these cases, recipients are not required 
to use set-asides to comply with the 
regulation. Generally, using set-asides 
under this rule is up to the recipient’s 
discretion. However, recipients that 
could use set-asides but do not and 
consequently fail to meet their MBE 
goals may be found in noncompliance 
with the regulation. 


What Happens When a Recipient Fails 
to Comply with the Regulation? 

The Department may find that a 
recipient is not in compliance with the 
regulation as a result of a compliance 
review or the investigation of a 
complaint. If DOT thinks that a recipient 
has failed to comply with the regulation, 
it writes the recipient, describing the 
problem and giving the recipient a 
chance to settle the matter informally 
with the Department. DOT may seek 
formal sanctions if these negotiations 
are unsuccessful. A hearing similar to 
those in cases of violations of Title VI of 
the Civil Rights Act of 1964 is held if the 
recipient requests it. If the Secretary 
Finds the recipient in noncompliance, it 
may lose DOT's Financial assistance. 

Background 

It is the Department of 
Transportation’s policy to encourage 
and increase MBE participation in the 
contracts and programs that it funds. 
Minorities and women have 
traditionally been underrepresented as 
owners and managers of businesses in 
this country and as DOT-assisted 
contractors. To overcome this situation, 
the Secretary of Transportation issued 
DOT Order 4000.7A. Minority Business 
Enterprise Program (March 6,1978), 
which set forth the administrative 
framework for a DOT MBE program and 
required the Departmental elements to 
issue implementing plans. This 
regulation supersedes the Order with 
requirements applicable to Financial 
assistance programs of all Departmental 
elements. 

Authority 

The legal authority for this regulation 
includes Executive Order 11625 
(October 13.1971), which requires that 
Federal executive agencies develop 
comprehensive plans and programs to 
encourage minority business enterprise. 
More recently, President Carter, in his 
Urban Policy Statement of March 27, 
1978, directed all Federal agencies to 
triple Federal contracting to MBEs by 
the end of Fiscal year (FY) 1979 and to 
include MBE goals in Federal assistance 
programs. 

The Department’s concern with 
increasing opportunities for MBEs was 
evident long before the issuance of DOT 
Order 4000.7A. The numerous statutes 
and regulations that create and define 
the programs of DOT’s operating 
elements include provisions for 
nondiscrimination, racially based 
afFirmative action and, in some 
instances, specific MBE requirements. 
Title VI of the Civil Rights Act of 1964 
(42 U.S.C. 2000d et seq.) forbids 
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discrimination in the provision of 
benefits, services and participation in 
Federally assisted programs. As 
interpreted by both the Department of 
Justice and this Department, Title VI 
provides a basis for the creation of 
regulatory provisions to increase MBE 
participation in these programs. 

Section 905 of the Railroad 
Revitalization and Regulatory Reform 
Act of 1976 (4R Act), and the regulations 
implementing it (49 CFR Part 265), 
probibit discrimination on the basis of 
race, color, national origin or sex in the 
participation in, or benefits of. any 
program funded by the 4R Act. The Act 
explicitly requires the Federal Railroad 
Administation (FRA) and its recipients 
to take affirmative action, including the 
development and implementation of 
affirmative action programs to assist 
minority-owned businesses in the 
programs set up by that Act. Section 906 
of the Act creates a Minority Business 
Resource Center to, among other things: 

Design and conduct programs to encourage, 
promote and assist minority entrepreneurs 
and businesses to secure contracts, 
subcontracts, and projects related to the 
maintenance, rehabilitation, restructuring, 
and improvement, and revitalization of the 
Nation's railroads (49 U.S.C. sec. 11(c)(4)). 

Section 30 of the Airport and Airway 
Development Act of 1970, as amended 
(49 U.S.C. sec. 1730), requires the 
Federal Aviation Administraiton (FAA) 
to take affirmative action to ensure that 
no person is discriminated against on 
the grounds of race, creed, color, 
national origin or sex in any program or 
activity funded by the Act. The 
legislative history of the provision 
reveals a particular concern for 
increasing MBE participation. Recently 
published Section 30 rules (45 FR 10184, 
February 14,1980) specifically provide 
for MBE requirements under Section 30 
to be implemented in this regulation. 

A recent amendment to the Urban 
Mass Transportation Act of 1964, 

Section 19 (Pub. L. 95-599), requires 
UMTA to take affirmative action to 
ensure that no person is descriminated 
against on the grounds of race, color, 
national origin, age or sex in any 
program or activity funded by the Act. 
Before this amendment was passed, 
UMTA had issued an interim circular 
(UMTA C 1165.1) that contains 
requirements for affirmative action for 
MBEs by grant applicants which are 
similar to those in this regulation. 

The Federal Highway Administration 
(FHWA) has regulations creating 
specific affirmative action requirements 
for its aid recipients to encourage MBEs 
to bid on Federally assisted highway 
projects (23 CFR Part 230, Subpart B). 


Congress has recently shown its 
support for the concept of using Federal 
financial assistance programs to 
promote MBEs through its enactment of 
the 10 percent MBE participation 
provision in Section 106(0(2) of the 
Local Public Works Capital 
Development and Investment Act of 
1976, as amended (42 U.S.C. sec. 
6705(0(2)). OMB Circular A-102 requires 
Federal financial assistance recipients 
to carry out affirmative action to ensure 
MBE use. The provisions of this circular, 
according to a September 20,1979, letter 
from OMB to the Deputy Assistant 
Secretary for Community Planning and 
Development of the Department of 
Housing and Urban development (HUD), 
are consistent with implementation by 
Federal agencies of MBE programs such 
as this regulation. 

Executive Order 12138 directs Federal 
financial assistance agencies to issue 
affirmative action regulations to support 
women’s business enterprise. 

There is significant general authority 
for the use of Federal contracts and 
grants to promote national goals. At 
least 39 Federal programs use Federal 
contracts and grants to further goals 
other than to the primary object of the 
program, including provisions to 
promote hiring veterans, purchasing 
American products and requiring 
affirmative action in employment by 
contractors and grantees. 

In an area analogous to that covered 
by Executive Order 11625, for instance, 
the Federal government has required its 
contractors to take affirmative steps to 
promote hiring minority employees in 
federally funded projects under 
Executive Order 11246, as amended. 
Under this Order, courts have approved 
a variety of affirmative actions including 
the imposition of specific numerical 
minority hiring goals. The same 
principles that courts have held to 
sanction affirmative action requirements 
for contractors and grantees under 
Executive Order 11246 support the 
affirmative action requirements which 
this regulation imposes on grantees and 
their contractors in the area of minority 
business enterprise. 

Current MBE Use 

The President, in his Urban Policy 
Statement, and the Secretary, in DOT 
Order 4000.7A, have both emphasized 
the vital role that MBEs are to play in 
direct Federal and Federally assisted 
contracting. To date, MBEs have not 
participated meaningfully in this 
contracting. While members of minority 
groups represent approximately 15.7% of 
the U.S. population according to the 1970 
census, they own only 3% of the 
businesses in the United States. 


Statistics for women are even more 
disparate: while they comprise 51% of 
the population, they own only 4.6% of 
the businesses. 

The statistics in terms of gross 
receipts also show disparity. For 
example, women-owned business 
receipts totaled only 0.3% of all U.S. 
business receipts in 1972, the most 
recently available figures. Despite 
Federal programs of the SBA, the 
Department of Commerce and others to 
assist firms owned by minorities, 
participation in Federally-assisted 
contracting is negligible. Moreover, 
these programs place little emphasis on 
women-owned firms. 

In terms of dollars levels, the DOT 
financial assistance program is far more 
significant than direct DOT contracting. 
Unfortunately. MBE participation is at a 
low level in this program. Over the past 
three fiscal years, MBE participation has 
increased only from approximately 1% 
to 2% of all DOT financial assistance. 

In FY 1979, DOT awarded grants of 
$13.3 billion. Of this amount. 
$360,456,000 went to minority 
contractors. In addition, awards of 
$90,365,000 were made to women-owned 
firms. This performance must be 
improved if the Department’s goal of 
encouraging full participation by 
women- and minority-owned firms is to 
be realized. 

A Civil Rights Commission Report, 
entitled “Minorities and Women as 
Government Contractors” (May, 1975), 
found that little had been done to 
implement the requirements of OMB 
Circular A-102 that grantees take 
affirmative action to ensure MBE use. 
Implementation had generally been 
limited to including the circular’s 
language in grant agreements without 
monitoring and enforcement. The report 
recommends that Federal agencies 
"enforce Federal policies and 
procedures designed to stimulate the 
development of special contracting 
programs by state and local 
governments, including affirmative 
action programs.” The report also 
recommends the development of a data 
collection and reporting system to help 
monitor activities. 

Usefulness of Goals 

The experience of both the 
Department and the Economic 
Development Administration (EDA) of 
the Department of Commerce indicates 
that affirmative action and specific MBE 
requirements significantly increase use 
of MBEs, The 15% MBE goal of FRA’s 
Northeast Corridor Improvement 
Program is currently being exceeded by 
more than 3%. Nearly each time a goal 
has been placed in a contract let by a 
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DOT recipient, the goal has been met or 
exceeded. The 10% goal on the Local 
Public Works Act administered by EDA 
is also being exceeded. 

Interagency Cooperation 

As part of its efforts to avoid 
duplicative or conflicting regulatory 
requirements, during 1979 DOT 
participated in an informal Interagency 
Committee on financial assistance 
program MBE requirements. The 
committee, directed by HUD’s Deputy 
Assistant Secretary for Community 
Planning and Development, included 
representatives from HUD as well as the 
Department of the Interior, 

Environmental Protection Agency. EDA 
and DOT. The committee drafted 
standard provisions for important parts 
of all the participating agencies’ MBE 
rules. To the extent possible, this final 
rule incorporates the committee’s 
recommendations. 

Section-by-Section Analysis 

The following portion of the 
supplemental information discusses 
each section of the final rule. The 
analysis describes differences between 
the final rule and the NPRM and 
provides the Department’s response to 
comments relevant to each section. It 
does not discuss each provision of the 
regulation in detail. 

General Structure of the Regulation 

The NPRM covered both MBE 
participation in contracting under DOT 
financial assistance programs and in 
contracts awarded directly by DOT. 

This final rule covers only financial 
assistance programs. The Department 
contemplates adding a direct contracts 
subpart (subpart B) to the rule at a later 
date. This subpart will implement the 
Small Business Act, as amended (Pub. L 
95-507). The NPRM proposed essentially 
parallel provisions for direct contracting 
and financial assistance programs. 
However, after consulting with the 
Office of Federal Procurement Policy, 
the SBA, the Department of Justice and 
others, the Department decided that this 
approach was not appropriate. Instead, 
DOT will issue a separate rule 
concerning its direct contracting 
program. In addition, UMTA expects to 
publish an NPRM concerning MBE 
requirements for manufacturers of 
transit vehicles in the near future. This 
regulation will become subpart D of Part 
23. 

Because this final rule no longer 
addresses direct DOT procurement 
activities, the language has been 
changed and references to direct 
contracts have been deleted. The final 
rule substitutes ’’minorities or women” 


for ‘‘socially and economically 
disadvantaged individuals” and refers 
simply to "MBEs” instead of “businesses 
owned and controlled by such 
individuals.” We also have tried to 
make the language as clear and simple 
as possible, in keeping with the 
President’s instructions to write rules in 
“plain English.” Editorial changes are 
not discussed unless they affect the 
substance of a section. 

Subpart A—-General 

Section 23.1 Purpose 

This section states the general 
purpose and policy behind the 
regulation and specifies the statutes that 
it implements in part. The NPRM cites 
Section 8(d) of the Small Business Act of 
1953, as amended by Pub. L 95-507. This 
statute has been deleted because it 
pertains only to direct procurement. 
However, a reference to Title VI of the 
Civil Rights Act of 1964 (42 U.S.C. 
2000d-l) has been added. This addition 
responds to the Department of Justice’s 
comment that minority business 
activities fall within the purview of Title 
VI. 

Section 23.3 Applicability 

Except for editorial changes, this 
section is the same as the NPRM. 

Section 23.5 Definitions 

The definition of “compliance” is the 
same as in the NPRM. However, the 
definition of “probable compliance” has 
been deleted. The concept of “probable 
compliance” is not used in any other 
DOT civil rights regulation, such as the 
Title VI regulation and the rules 
implementing Section 504 of the 
Rehabilitation Act of 1973. To be 
consistent with these other regulations, 
we decided to eliminate the term. 

The definition of “contract” has been 
clarified by adding a sentence pointing 
out that, for purposes of this rule, a lease 
is a contract. The definition of "direct 
contract” has been deleted. The 
definition of “minority” has been 
changed in certain respects. First, in 
response to various comments and to 
the agreement of the Interagency 
Committee, the term “minority” has 
been limited to persons who are citizens 
or lawful permanent residents of the 
United States. Second, a “Hispanic” is 
now defined as a person of Spanish or 
Portuguese culture with origins in 
Mexico, South or Central America or the 
Caribbean Islands. This definition is 
now consistent with that used by the 
Interagency Committee and reflects the 
suggestions of commenters. The major 
substantive difference between this 
definition and the one in the NPRM is 


that it includes persons of Portuguese 
culture. This change was made to avoid 
excluding Brazilians, and rests on a 
policy decision that the program should 
cover all persons of Latin American 
origin. The definition deliberately 
excludes persons of European origin, 
including persons from Portugal and 
Spain. Finally, to be consistent with an 
Interagency Committee definition, the 
definition of minority has been 
expanded to include groups or 
individuals who the SBA considers 
economically and socially 
disadvantaged under Section 8(a) of the 
Small Business Act. This change allows 
an individual who does not otherwise 
qualify as a minority (e.g., a white male 
from an impoverished area of 
Appalachia) to participate in the MBE 
program if the SBA finds that he is 
economically and socially 
disadvantaged. 

The definition of “DOT financial 
assistance” has been amended to clarify 
that licenses to construct and operate 
deep water ports are considered to be a 
form of DOT financial assistance. 

The definition of “minority business 
enterprise” has been changed in one 
important respect. The NPRM defines an 
MBE as a small business concern owned 
and controlled by socially and 
economically disadvantaged 
individuals. The final rule refers to small 
business concerns owned and controlled 
by one or more minority persons or by 
women. The Department is aware that 
women are not by definition a minority. 
But to simplify drafting, we will include 
businesses owned and controlled by 
women under the general heading of 
MBE. This will avoid the necessity of 
repeating “minority-owned enterprises 
and women-owned enterprises.” The 
Department, however, has retained the 
substantive provision of the NPRM that 
requires recipients to set separate goals 
for businesses owned and controlled by 
minorities and women. As several 
commenters noted, separate goals are 
necessary to permit minority-owned and 
women-owned firms to participate 
equitably in the program. 

The Department has retained two 
other requirements set forth in the 
definition of MBE. First, the MBE must 
be small as defined by section 3 of the 
Small Business Act and implementing 
regulations. Some commenters favored 
including large as well as small 
minority- and women-owned businesses 
in the definition. The Department, 
however, believes that it should focus 
its efforts on helping the many small, 
struggling new enterprises that 
minorities and women are starting. The 
resources of the Department and its 
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financial aid recipients should not be 
diverted to large businesses that are 
already successful. We would point out, 
however, that small businesses, as 
defined by the Small Business Act (see 
SBA regulations at 13 CFR part 121), 
include the majority of businesses with 
which DOT recipients have contracts 
and subcontracts. 

Second, the final rule retains the 
requirements that one or more minority 
persons or women own at least 51% of 
the businesses or. in the case of a 
publicly held business, own at least 51% 
of the stock. Many commenters argued 
that this percentage is too large. They 
pointed out that in order to start 
businesses, minorities and women often 
need assistance from non-minorities 
who will accept at least equal 
ownership. Thus, these commenters 
suggested that the ownership 
requirement be reduced to 50% or less. 

The Department believes, however, 
that the 51% requirement is appropriate 
because it demonstrates that minorities 
or women actually own the business 
and are not fronts for non-minority 
owners. 

In defining the "MBE coordinator," we 
have eliminated NPRM language 
referring to the need for the coordinator 
to cooperate with the director of civil 
rights of the Departmental element if the 
director and the MBE coordinator are 
not the same people. We regard this 
solely as a matter of internal 
organization. 

The definition of "program" has been 
expanded and clarified to make it 
consistent with the scope of the 
"program" concept in other Federal civil 
rights regulations. "Program" means 
"any" undertaking by a recipient to use 
DOT financial assistance, and 
specifically includes the entire activity, 
any part of which DOT funds assist. For 
example. DOT may provide funds to an 
airport for the construction or extension 
of a runway. The requirements of this 
part apply to the entire activity—the 
whole airport—a part of which has 
directly received DOT financial 
assistance. Consequently, both 
construction contracts for the runway, 
and lease agreements with 
concessionaires in the airport terminal 
fall under the requirements of this 
regulation. 

In the definition of "recipient." the 
phrase "including a primary recipient" 
has been deleted because it is 
superfluous. Primary recipients are 
recipients by definition. In the definition 
of "set-asides." the parallel term "MBE 
set-aside" is deleted as duplicative. The 
reference to set-asides as a 
"procurement technique" has been 
simplified by deleting the word 


"procurement." The definition of 
"socially and economically 
disadvantaged individual" has been 
deleted because the rule no longer 
concerns direct procurement. 

Section 23.7 has been added. It 
prohibits discrimination against any 
person in contracting opportunities on 
the basis of race, color, national origin, 
or sex. This prohibition is inherent in the 
application of Title VI of the Civil Rights 
Act of 1964 and other antidiscrimination 
statutes to the MBE area. However, the 
Department’s Title VI regulation does 
not contain an explicit prohibition of 
discrimination specifically concerned 
with minority business. This prohibition 
was added to fill this gap and to ensure 
that this MBE regulation is sufficiently 
inclusive. This section’s prohibitions are 
similar to those that the Department 
previously has applied under Title VI. 
Since complaints of discrimination 
against MBEs will be handled 
administratively under this rule rather 
than under the Title VI regulation, it is 
useful to include the prohibition here. 

It should be pointed out that this 
revision applies to all persons and 
businesses. Unlike the definition of 
MBEs. which includes any small 
business, this antidiscrimination 
language applies to large and small 
businesses alike. 

Subpart C—Recipients' Minority 
Business Enterprise Programs 

This subpart derives from subpart C 
of the NPRM. Subpart B has been 
reserved for the future addition of 
material affecting direct DOT 
procurements. 

Section 23.41—General 

This section is essentially identical to 
section 23.41 of the NPRM. Paragraph (a) 
has been restructured to clarify the 
categories of applicants that are subject 
to various affirmative action 
requirements. DOT licensees under the 
Deepwater Port Act of 1974 have been 
added to the list of recipients that must 
comply with the regulation. The DOT 
Offices of Civil Rights and General 
Counsel have determined that 
deepwater ports licensed by the 
Department are recipients of Federal 
financial assistance as defined by 
section 23.5. In paragraph (g), a 
reference to the MBE agreement 
subjecting the recipient to fund cutoff 
sanctions has been changed. This 
reference was .somewhat confusing, and 
now states that failure to keep the 
commitments of the MBE program is 
deemed noncompliance with the 
regulation. 

This section provides that 
applications for project approvals or 


grants are approved only after DOT has 
approved the applicant’s MBE program. 
Current recipients do not need to submit 
MBE programs in order to continue to 
receive funding under their existing 
approvals. However, MBE programs are 
required to be approved before any 
future DOT grant or project or grant 
approval may be given. In order to give 
recipients the time they need to prepare 
MBE plans, and because of the 
frequency of project approvals in some 
programs, these approvals may continue 
for 90 days from the effective date of the 
rule before the MBE Programs must be 
approved by DOT. However, contracts 
let after the MBE Program is approved 
for projects or grants approved during 
the 90-day "grace period" are intended 
to be covered by the MBE program. 

Commenters expressed confusion 
about the meaning of Paragraphs (i) and 
(j). Paragraph (i) means that contracts 
solicited or let after the approval date of 
a recipient’s MBE program are covered 
by the terms of that program. This is 
true even if a recipient solicits a 
contract relating to a grant approved 
before the date the MBE program is 
approved. 

Paragraph (j) states that any 
manufacturer bidding on a contract to 
supply transit vehicles to an entity 
receiving UMTA assistance for their 
purchase must have a UMTA-approved 
MBE program. This requirement will be 
further delineated in a separate UMTA 
rulemaking, which will culminate in a 
new subpart D to be added to this Part. 
Meanwhile, manufacturers should 
continue to work with UMTA with 
respect to MBE requirements. 

Section 23.43—General Requirements 
for Recipients 

Paragraphs (a) to (c) of this section 
are substantially identical to section 
23.43 of the NPRM. Paragraph (d). 
concerning lessees, has been added. 
Section 23.5 defines lessees as firms 
leasing space on grantees' facilities for 
operating transportation-related 
activities or activities providing of good9 
and services to the facility or the public 
on the facility. Lessees not meeting 
these criteria, such as persons who rent 
space on airport grounds for industrial 
plants, are not covered by the regulation 
at all. 

The airport concessionaire is probably 
the most typical lessee covered by the 
regulation. Other lessees covered by the 
regulation include providers of food and 
ground transportation to passengers or 
store owners renting space on airport 
concourses and providers of services to 
airport concourses. The regulation also 
covers providers of services to the 
airport itself as well as air 
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transportation activities such as 
contractors with on-airport facilities for 
providing food and fuel to airlines. 

These kinds of leases may occur at 
facilities other than airports (e.g., some 
Amtrak stations), but the provision is 
most applicable to airports. 

Paragraph (d) expressly prohibits 
recipients from excluding MBEs from 
becoming lessees by entering into long¬ 
term, exclusive agreements with non- 
MBEs for operating major 
transportation-related activities that 
provide goods and services to the 
facility or to the public on the facility. 
This provision addresses a specific 
problem that the Department has 
encountered at airports in the course of 
enforcing Title VI. Airports sometimes 
give a long-term lease to a single 
business concern to conduct all food 
service activity or all ground 
transportation activity at the airport. 

The exclusive nature of these contracts 
prohibits any other business, including, 
by definition, any minority business 
from participating in any way in that 
major activity. For example, one airport 
was about to give a long-term, exclusive 
contract for taxi service to a large, 
white-owned taxi company. A small 
minority-owned taxi company in the 
area objected to this award in a Title VI 
complaint to the Department. Finding 
that the complaint was justified, the 
Department contacted the airport and 
negotiated a settlement with the airport 
and the taxi companies that permitted 
the minority company to share in the 
concession. 

Paragraph (d)(1) aims at preventing 
this kind of situation from occurring in 
the future. It requires recipients to 
structure their leasing activities so that 
MBEs have an opportunity to share 
some portion of major concession and 
other opportunities. This provision does 
not require recipients to abrogate or 
modify existing contracts during their 
term. However, when the agreements 
are modified, renewed, renegotiated or 
resolicited, MBEs must be given the 
opportunity to participate. This 
provision prohibits long-term exclusive 
contracts. 

The second part of this paragraph 
requires recipients that must submit 
affirmative action plans under section 
23.41 (a)(2) or (a)(3) to also submit 
separate, overall goals for the 
participation as lessees of firms owned 
and controlled by minorities and by 
women. These separate overall goals 
are required only for recipients that 
have business opportunities for lessees. 
The goals are to be based on the same 
factors as goals for other contractors, 
and must cover a specified period. Goals 


for lessees are reviewed at least 
annually, and whenever they expire. 
After each review, recipients must 
submit new goals for Departmental 
approval. Recipients failing to meet their 
goals for MBE lessees must demonstrate 
to the Department in writing that they 
made reasonable efforts to meet the 
goals. This requirement is designed to 
ensure that recipients avoid excluding 
MBEs from leasing opportunities. It 
forces them to examine their leasing 
opportunities, access the availability of 
MBEs to participate in them and take 
affirmative action to increase MBE 
participation. Leasing opportunities, 
such as those for concessions at 
airports, are among the benefits created 
by DOT assistance to transportation 
facilities. In making these opportunities 
available to the business community, 
DOT recipients are obliged to ensure 
that minority businesses have a fair 
share. 

Except for this requirement, however, 
recipients are not required to include 
lessees in other portions of their 
affirmative action programs. Most of the 
other provisions of the affirmative 
action programs are not apt for lessees. 

It is also important to note that lessees 
themselves are not subject to the 
requirement of this part, except for the 
obligation to avoid discrimination 
against MBEs. 

Section 23.45—Required MBE Program 
Components 

This section describes in detail the 
requirements placed upon DOT 
recipients and their contractors. In 
response to comments and in order to 
clarify provisions of the regulation, a 
number of substantive changes have 
been made from the NPRM. 

In paragraph (b)(1), the language of 
the NPRM referring to the appointment 
of a “senior-lever* liaison officer has 
been changed. The provision now 
requires the recipient's chief executive 
officer to designate an MBE liaison 
officer and adequate staff to administer 
the MBE program. This MBE liaison 
officer reports directly to the chief 
executive officer. Some commenters 
thought that the NPRM required hiring 
new personnel. This is not the case. 
Depending upon the needs of the 
organization's needs, the chief executive 
officer could designate existing officials 
to perform the liaison functions. Rather 
than saying that the MBE liaison officer 
must have “senior-level authority," the 
final rule simply provides that the 
liaison officer shall report directly to the 
chief executive officer. The intent of this 
requirement is that the person in charge 
of the MBE program must have direct 
access to the top decisionmaker of the 


organization. The liaison officer, in 
order to carry out the MBE functions 
properly, should not have to go through 
a chain of command to reach the top 
decisionmaker. 

Paragraph (d) encourages recipients 
and contractors to use banks owned and 
controlled by minorities and women. 
While commenters wanted this to count 
toward meeting MBE goals, we disagree. 
The Department recognizes that 
successful minority and women-owned 
banks are necessary for the growth of a 
viable minority business community. 
However, the services that banks 
provide are very different from the types 
of contracting services (e.g., 
construction) which MBE goals are 
designed to foster. Thus, we have 
decided merely to encourage the use of 
MBE banks but not to count this toward 
meeting any goals. Using MBE banks, as 
such, is not required by the regulation. 
However, failure to investigate the 
opportunities to use MBE banks in good 
faith may cause a recipient to be in 
noncompliance with the regulation. 

Many commenters objected to 
paragraph (e), which requires recipients 
to have an MBE directory. They pointed 
out that compiling a directory would 
require substantial staff effort and 
resources. The Department is aware that 
a good, comprehensive, current MBE 
directory will take real effort on the part 
of recipients. We also believe, however, 
that this effort can be very fruitful. With 
an accurate, up-to-date directory of 
MBEs in a given area, recipients and 
their contractors will know which firms 
they can use to meet MBE goals. Having 
that information will make both the 
contractor’s and the recipient's job of 
complying with the substance of this 
regulation much easier, and will help 
increase the real opportunities of 
minority businesses in the area. 

It should be emphasized that this 
provision does not require each 
recipient to compile its own MBE 
directory. In areas where there are 
several recipients (e.g., an airport, a 
transit authority and a highway 
department serving the same 
metropolitan area), the Department 
encourages the recipients to pool their 
efforts and make available one 
comprehensive area-wide MBE 
directory. In less densely populated 
areas, various groupings of state and 
local government agencies could 
cooperate on a similar effort. Where 
national directories of MBEs in certain 
fields exist, recipients may use them as 
a starting point. 

The language in paragraph (f)(1) has 
been changed slightly. As in other parts 
of the regulation, we have deleted 
language referring to joint ventures in 
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addition to MBEs. This deletion makes 
no substantive change in the rule since 
eligible MBEs include, by definition, 
joint ventures. 

A sentence has been added to 
paragraph (f)(2) stating that a prime 
contractor must make a good faith effort 
to replace a defaulting MBE with 
another MBE. This makes the rule 
consistent with the Interagency 
Committee position. The Interagency 
Committee has also provided guidance 
about the nature of good faith efforts by 
contractors in this area. They include 
notifying the recipient immediately of 
the MBE’s inability to perform and the 
contractor's intent to obtain a substitute 
MBE. The contractor should also contact 
available MBE referral services and 
individual MBEs in an effort to 
recontract the work of the defaulting 
firm with another MBE as well as to 
increase the participation of satisfactory 
MBEs in the project. If the contractor 
obtains a substitute MBE, the contractor 
should notify the recipient immediately 
and provide it with copies or 
descriptions of new or amended 
contracts and a completed certification 
form for each new MBE. 

In the same paragraph, a phrase has 
been added to the end of the second 
sentence specifying that the recipient's 
approval of substitutions is to ensure 
that the substitute firms are eligible 
MBEs. The rule does not require 
recipients to approve the substitute firm 
in respects other than its MBE eligibility, 
however. 

In order to obtain an MBE 
replacement, it is possible that a prime 
contractor will incur extra costs or take 
extra time. Nothing in this rule is 
intended to preclude a recipient from 
modifying or renegotiating a contract in 
order to compensate the contractor or 
allow additional time for the completion 
of the contract. Reasonable extra 
expenses incurred by the recipient in 
such a situation are intended to be 
allowable project expenses 
reimbursable by DOT in the appropriate 
funding ratio. 

Paragraph (g) of this section, which 
deals with percentage goals for work 
awarded to MBEs, is one of the key 
provisions of the regulation. It has been 
changed in a number of respects. 
Subparagraphs (1) and (2) have been 
clarified. In particular, the subparagraph 
on contract goals now clearly specifies 
that the recipient set goals on a specific 
contract. The bidder or proposer must 
meet or exceed the goals or demonstrate 
why it could not despite its best efforts. 

Paragraph (g) retains the two-goal 
structure of the NPRM. Recipients must 
set overall goals for their programs and 
contract goals for each contract under 


the program. Many commenters 
objected to this two-goal system, 
favoring one overall goal. The 
Department, believes, however, that the 
two-goal approach is necessary to 
increase MBE participation in programs 
receiving DOT financial assistance. 
Contract-specific goals have a short- 
range focus requiring contractors to seek 
sufficient MBE participation in each 
contract. Overall goals require 
recipients to make long-term plans, 
requiring recipients to become familiar 
with existing MBEs and their 
capabilities. To establish these goals, 
the recipient must consider not only 
existing MBEs but also the potential 
availability of new MBEs and the 
services they could provide. By requiring 
recipients to set both short-term and 
long-term goals, the rule should increase 
familiarity with and use of MBEs. 

Some commenters argued that setting 
binding goals is illegal because it is 
equivalent to a quota system. The goal 
system set forth in this rule differs 
significantly from an impermissible 
quota system. Unlike quotas, these goals 
are flexible. They are not rigid 
numerical requirements. The recipients 
set them based on the availability of 
MBEs and the type of services they 
perform. More importantly, a recipient 
or contractor not meeting the numerical 
goals is not necessarily precluded from 
winning a contract. If the recipient or 
the contractor can show that it made 
reasonable efforts to try to meet the 
goals, it will be in compliance or can be 
awarded a contract despite its failure to 
meet the numerical goals. Goals of this 
kind are not unlawful. 

Subparagraph (3)(ii) is new. This 
provision requires the recipient to 
publish a public notice announcing its 
overall goals when it sends them to the 
Department for approval. The goals and 
the methods used to select them must be 
open for public inspection at the 
recipient’s office for 30 days. The 
recipients and the Department will 
accept public comments on the goals for 
45 days after the date of the recipient's 
notice. This provision gives the public 
generally and the contracting 
community in particular an opportunity 
to comment on the recipients proposed 
overall goals. The comments are strictly 
informational and will enable both DOT 
and the recipient to determine how 
realistic the proposed goals are. This 
provision is not intended to turn the 
goal-setting process into notice-and- 
comment rulemaking. Neither the 
recipient nor the Department need 
respond to any of these comments. 

The NPRM’s subparagraph (5) has 
been deleted consistent with our 


previously stated policy to include only 
small business MBEs in the program. 

The language of subparagraph (5) 
[subparagraph (6) in the NPRM) has 
been changed. The NPRM stated that, in 
setting overall goals, recipients must 
take into account both existing minority 
firms and “those firms which are likely 
to be formed.’’ Many commenters 
objected to this provision, stating that it 
was futile to speculate on the business 
plans of individuals unknown to the 
recipients as a basis for creating a 
reasonable goal that they would be 
expected to meet. These commenters 
also thought that the guideline offered 
by the NPRM provision—the population 
of minority groups within the area— 
appeared inadequate. We have altered 
the provision in response to these 
comments. It now says that overall goals 
shall be based on two considerations: a 
projection of the number and types of 
contracts to be awarded by the 
recipient, and a projection of the number 
and types of minority businesses likely 
to be available to compete for contracts 
from the recipient over the period during 
which the goals will be in effect. This 
language, while calling on recipients to 
make reasonable projections concerning 
the minority business community in its 
area, does not invite the degree of 
speculation called for by the NPRM. 

We have rephrased the language in 
the second part of subparagraph (9) 
[subparagraph (8) in the NPRM) in 
response to comments asking for a 
definition of the geographic area in 
which recipients are to seek MBEs. The 
rule now states that recipients must 
search for MBEs in at least the same 
area in which they look for non-MBE 
contractors. If there are too few MBEs in 
this area, the contractor must expand its 
search in order to make reasonable 
efforts to meet overall or contract goals. 

The search for MBEs must be 
expanded only within a reasonable 
area. A contractor in South Carolina, for 
example, need not look for plumbing 
contractors in California. On the other 
hand, if the contractor needs a 
specialized kind of subcontractor that is 
not found as easily as a plumber, it may 
be reasonable for the contractor to look 
outside of the region or state where it 
usually operates. This language does 
not, however, set precise boundaries for 
the geographic area; we do not believe 
this is possible in a general rule of 
nationwide applicability. The altered 
language in this section, however, 
should give recipients more guidance in 
their search for MBEs while preserving a 
flexible approach. 

One of the most controversial portions 
of the NPRM was the provision in 
paragraph (h) of this section that 
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solicitations under the recipient’s MBE 
programs must require each competitor 
to submit, with its bid or proposal, the 
names of MBE subcontractors and the 
projected dollar value of their work for 
the competitor on the prime contract. 
Commenters thought this provision 
added administrative burdens to all 
competitors for contracts, including 
those competitors that were not 
awarded the contract. It would be costly 
for competitors, in terms of efforts and 
salaries, to gather all this information 
before bidding. Commenters also 
asserted that this requirement would 
prove costly and wasteful to recipients 
who would have to review all of the 
information supplied by the competitors. 
This review might slow the procurement 
process. Commenters also pointed out 
that this effort would not increase MBE 
participation since only the successful 
competitor's MBE efforts would actually 
result in awarding subcontracts going to 
MBEs. For long-term contracts, prebid 
negotiation and commitment to MBEs 
was viewed as particularly 
unreasonable and burdensome. 
Commenters suggested that only the 
apparent successful competitor should 
have to locate MBE participants. 

The Department is convinced that 
contractors should be encouraged to 
deal with MBEs at the earliest possible 
time. However, commenters have 
persuaded the Department that it is too 
costly and administratively burdensome 
to require all competitors for a contract 
to submit MBE names with their bids. 
Consequently the provision has been 
changed. It now requires all bidders or 
proposers to submit a written assurance 
of meeting the contract goals in their 
bids or proposals. Within a reasonable 
time after the bids have opened but 
before the contract is awarded (e.g., 5 to 
15 days) the recipient must require all 
bidders or proposers that wish to stay in 
competition for the contract to submit 
the names of MBE subcontractors, a 
description of the work they are to 
perform and the dollar value of each 
proposed MBE subcontract. This 
approach preserves the value of 
identifying MBEs before a contract is 
awarded. However, it reduces the 
administrative burdens on contractors 
by imposing the MBE identification 
requirement only on those bidders or 
proposers who, after they know their 
relative competitive position, wish to 
stay in the running. The recipient sets 
the time at which bidders or proposers 
are required to submit the information. 

Subparagraph (2) of paragraph (h) 
listed those activities that demonstrate a 
competitor’s reasonable efforts to meet 
MBE goals. One way is to advertise a 


solicitation for specific quotations in 
trade newsletters for at least 20 days 
before the bids are due. Commenters 
objected to this provision, indicating 
that there are rarely 20 days between 
the time they learn of a contract and the 
date bids are due. The final rule states 
that this requirement applies only when 
time permits. A shorter reasonable time 
may be used when the full 20 days are 
not available. Thus, if a contractor 
learned of a contract only two weeks 
before the bid was due, this 20-day 
requirement would not apply. 
Nevertheless, the contractor still must 
advertise its need for solicitations in 
order to document reasonable efforts. 
This subparagraph has been 
redesignated as subparagraph (i)(4) in 
the final rule. 

Another controversial portion of this 
section in the NPRM stated that, if the 
bidder or proposer did not meet the MBE 
goals, price alone was not an acceptable 
basis on which an MBE sub-bid could be 
rejected, unless the bidder or proposer 
could demonstrate to the recipient that it 
could not get a reasonable price from an 
MBE. That is. if an MBE does not offer 
the lowest subcontract price for a job, 
but its price is reasonable, and the prime 
contractor cannot otherwise meet its 
goals, the prime contractor cannot reject 
the MBE bid and still show "reasonable 
efforts." The preamble to the NPRM, 
though not the text of the proposed rule 
itself, proposed the standard that an 
MBE price is reasonable if it is within 5 
percent of the low bid. 

Public comments were mixed on this 
issue. Some supported the concept of a 
tolerance in bid prices. Others suggested 
different percentages for the 
presumption of “reasonable price" or 
sliding scales adjusted to the amount of 
the contract. Many other commenters, 
particularly in the contractor 
community, strongly objected to the 
provision. They argued that any bid 
tolerance would be inflationary. It 
would encourage MBEs to increase their 
bids by the percentage tolerance and 
thus increase costs unnecessarily. Other 
commenters stated that bid tolerance 
violates the concept of competitive 
bidding since contractors would be 
forced to accept something other than 
the lowest bid. Many contractors 
thought that the provision put them 
between a rock and hard place. On the 
one hand, a contractor could accept a 
relatively high MBE bid and 
consequently fail to be the low bidder. 
But on the other hand, that contractor 
could take a low bid from a non¬ 
minority subcontractor and fail to 
qualify under the "best efforts" 
requirement for award of the prime 


contract. Finally, opponents of this 
provision argued that MBEs must learn 
sometime to be low bidders in order to 
succeed in the contracting field. 

The rationale for the NPRM provision 
was that a bid tolerance recognizes that 
because of difficulty in obtaining 
financing, start-up costs, less 
experience, inability to purchase large 
quantities of supplies and other factors, 
MBEs’ prices may be higher than those 
of non-MBEs, at least initially. This 
provision protects MBEs from being 
rejected when their prices were only 
slightly higher than a non-minority 
subcontractor’s. The provision also 
responds to a concern in the minority 
contracting community that prime 
contractors and non-MBE 
subcontractors sometimes agree to beat 
the price of an MBE by a small amount 
in order to justify not contracting with it. 
The percentage presumption was 
designed to provide an objective 
standard for the recipient to determine 
the reasonableness of an MBE price. 
Otherwise, individual contractors and 
recipients would be forced to make 
time-consuming, subjective decisions for 
each subcontract. 

After evaluating the comments and 
the reasons for the "reasonable price" 
provision, the Department decided to 
make a major change in its approach. A 
new paragraph (i) of the rule, based on 
UMTA's experience, establishes a 
conclusive presumption that if one 
competitor offering a reasonable price 
meets the MBE contract goal, 
competitors failing to meet the goal have 
failed to make sufficient reasonable 
efforts to do so. and consequently are 
ineligible to be awarded the contract. 
Meeting the goal is treated similarly to 
complying with any other specification 
of the solicitation which a contractor 
must meet in order to be responsive. 

The way this provision works is best 
illustrated by a hypothetical example. 
The XYZ Transit Authority has received 
the following bids on a contract, for 
which the MBE goal was 12 percent. 


MBE 

Competitor Price Participa¬ 

tion 


A.__ .$150,000 15% 

B_ 130.000 13% 

C.. 110.000 12% 

0_ 95.000 10% 

E__ 110.000 6% 

F__ 95.000 5% 

Q_ 85.000 2% 

H-.....- 100.000 0% 

I. 90.000 0% 

J__ 20.000 0% 

K..-. 85.000 0% 


Competitors A, B and C have met the 
MBE goal, but competitor C offers the 
lowest price of the three. The recepient 
must determine whether C's bid of 
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$110,000 is reasonable. To do this, the 
recipient determines whether it would 
award the contract to competitor C if the 
firm had been the only bidder, or 
whether it would cancel and readvertise 
because the price was too high. In 
making this determination, XYZ Transit 
Authority should be guided by its 
estimate of the cost of the work. It 
should also evaluate whether the 
contract should be awarded at all on the 
basis of the original solicitation. 
Resolicitation may be appropriate if the 
work can be performed less expensively 
under other specifications or if it 
appears that bidders misunderstood the 
specifications. 

In the first case, XYZ Transit 
Authority decides that a reasonable 
price would lie within $10,000 of its 
engineer’s estimate of $103,000 for the 
work of the contract. Therefore, since 
competitor C falls within this reasonable 
range, it is awarded the contract. 
Presumably, even though the prices of 
competitors who did not meet the MBE 
goal were the same or less than those 
offered by competitor C, these firms did 
not make sufficient reasonable efforts to 
meet the goal. Therefore, competitors D 
through K are ineligible to be awarded 
the contract 

In the second case, XYZ Transit 
Authority has determined that a 
reasonable price lies within $10,000 of 
its $90,000 cost estimate for performing 
work of the contract. Competitor C does 
not fall within this reasonable range, 
and consequently is ineligible to be 
awarded the contract even though it met 
the MBE goal. The Transit Authority 
then looks at the competitor having the 
Highest Percentage of MBE participation 
among those competitors failing to meet 
the goal. This is competitor D, whose 
price of $95,000 falls within the 
reasonable range. In this case, 
competitor D is awarded the contract. 

In the third case, XYZ Transit 
Authority has determined that a 
reasonable price is one within $5,000 of 
its $80,000 cost estimate for the project. 
For this reason, competitors A through F 
are eliminated because their prices 
exceed the reasonable range. 

Competitor G, though only having 2 
percent MBE participation, falls within 
the reasonable range, and is awarded 
the contract. The recipient, as the 
examples illustrate, begins with the 
lowest-priced competitor meeting the 
MBE goals and works downward in 
order of MBE participation percentage 
until a competitor with a reasonable 
price is found. 

In the fourth case. XYZ Transit 
Authority has determined that a 
reasonable price for the contract is 
around $65,000. Consequently, all 


competitors with any MBE participation 
are eliminated from consideration. So 
too are competitors H and I, who have 
no MBE participation. Competitor J is 
eliminated because its bid of $20,000 
clearly rests on a misunderstanding on 
the specifications. This leaves only 
competitor K. Since competitor K has 
failed to obtain any MBE participation, 
it must demonstrate to XYZ Transit that 
its failure came despite sufficient 
reasonable efforts to meet the MBE 
contract goal. It makes this 
demonstration by documenting its 
efforts, including its attendance at a 
prebid meeting to inform MBEs of 
subcontracting opportunities, its 
advertisements aimed at minority 
business, its written notifications to 
minority businesses about the contract, 
its efforts to select portions of the work 
to be performed by MBEs, its efforts to 
negotiate with MBEs for specific 
subcontracts, its reasons why these 
negotiations did not succeed, its efforts 
to assist MBEs in obtaining bonding and 
insurance, and its reasons for viewing 
MBEs that it had contacted as 
unqualified to perform the contract if 
this was the case. If XYZ Transit 
concludes that competitor K made 
sufficient reasonable efforts, K gets the 
contract If not. XYZ Transit Authority 
is left with the choice of revising its idea 
of a reasonable price or readvertising 
the contract 

As the hypothetical example shows, 
this approach has two important 
advantages. First it reduces the 
paperwork and compliance burdens 
placed upon recipients and contractors. 
Recipients do not need to monitor 
contractors’ activities to determine 
precisely how they are going about 
obtaining MBE subcontractors in terms 
of their prices and the percentage of 
MBE participation. This approach 
focuses on how successful competitors 
are in obtaining MBE participation; thus, 
it largely eliminates the necessity for 
recipients to oversee the methods that 
competitors use to identify MBE 
subcontractors. In addition, this 
approach uses the competitive 
incentives of the marketplace to achieve 
the goals of the regulation. Competitors 
for prime contracts will know that their 
success in obtaining MBE participation 
is, like their price, a key factor in 
determining whether they will be 
awarded the contract. By tying eligibility 
for contract award to relative 
performance in obtaining MBE 
participation, this approach is likely to 
provide powerful motivation to 
contractors to find MBE subcontractors. 
At the same time, this provision never 
requires recipients to spend more for a 


contract than they believe is reasonable. 
In the experience of UMTA, this 
approach has proven highly successful, 
resulting in increased MBE participation 
within reasonable cost limits. 
Nevertheless, the Department 
recognizes that this system will be new 
to recipients of DOT financial assistance 
from other operating administrations. 
Consequently, we are particularly 
interested in receiving comments 
concerning the implementation of this 
provision during the extended comment 
period. Based on their experience 
implementing this provision, recipients 
and contractors who believe that 
another mechanism would work better 
are invited to suggest improvements. 

Subparagraph (7) of paragraph (h) in 
the NPRM required contractors to keep 
records for three years after 
performance to show their compliance 
with the MBE program. Commenters 
objected to this provision, arguing that it 
is excessive and would drive up 
contractor's cost since additional 
personnel would be required to maintain 
the records. The Department agrees that 
such records are unnecessary and has 
deleted this subparagraph. 

The remainder of this section is 
unchanged. In particular, paragraph (k) 
[paragraph (j) in the NPRM], which 
allows for the use of set-asides, remains 
part of the regulation. A set-aside is a 
procurement technique that limits 
consideration of bids on a given 
contract to those submitted by MBEs. 
The theory behind set-aside is that 
many MBEs are relatively young, small 
and struggling. Consequently, they are 
less likely than the more established 
non-MBEs to win some kinds of 
contracts in the open market. Therefore, 
in order to improve opportunities for 
MBEs, the NPRM proposed that 
recipients could restrict the scope of the 
market so that MBEs compete only 
among themselves for a given contract. 
The intent is that through this device, 
MBEs may be nurtured and grow to take 
their place eventually as full-fledged 
competitors in the marketplace. 

Many commenters, particularly 
contractors and a few transit agencies, 
generally opposed set-asides. Most 
opponents did not offer any specific 
objections, although some argued that 
there were not enough MBEs to make 
set-asides work or that set-asides were 
inflationary and could exacerbate the 
problem of sham MBEs. Other 
contractors, including some state 
departments of transportation, some 
contractors and some minority 
organizations, supported set-asides. 

The Department believes that set- 
asides are an important tool to enable 
recipients to meet MBE goals and 












Federal Register / Vol. 45, No. 63 / Monday, March 31, 1980 / Rules and Regulations 


21181 


encourage recipients to use them. Where 
not prohibited by state or local law, 
recipients may determine that set-asides 
are necessary to meet their goals and 
establish procedures for set-asides. If a 
recipient concludes that state or local 
law prevents using set-asides, the 
Department may examine the validity of 
the legal rationale upon which this 
conclusion is based. 

The Department takes the position 
that set-asides are a tool that recipients 
should use to meet their overall goals, 
particularly when other means of 
meeting those goals are unsuccessful. If 
a recipient fails to meet its overall goals, 
is not prohibited by state or local law 
from using set-asides, and chooses not 
to use set-asides, the recipient may be 
subject to being found in noncompliance 
with this regulation on the grounds of 
having failed to make all reasonable and 
necessary efforts to meet its goals. 

The Department has decided to retain 
the requirement that MBE set-asides 
may only be used if there are at least 
three capable MBEs to bid on the 
contract. Although several commenters 
argued that often there are not three 
such MBEs, the Department believes 
that without this requirement, the 
components of a successful competitive 
bidding process would not exist. 

Section 23.47—Counting MBE 
Participation Toward Meeting MBE 
Goals 

This section derives from Section 23.9 
of the NPRM. Under paragraph (a) of 
this section, as in the NPRM, the total 
dollar value of a contract awarded to an 
MBE is counted toward applicable MBE 
goals. 

The material in paragraph (b) was 
contained in paragraph (cj of the NPRM. 
It provides that a recipient will count the 
dollar amount of a contract awarded to 
an MBE owned and controlled by 
minority males and white females 
toward both minority and female goals 
in proportion to the ownership 
percentage of each group in the 
business. For example, if a Si million 
contract were awarded to a firm owned 
in equal shares by two black males, one 
Hispanic male and one white female, 
$750,000 would be credited toward the 
minority goal and $250,000 toward the 
female goal. 

A new provision in this paragraph 
provides that a recipient may assign the 
dollar amount of a contract awarded to 
a firm owned by minority women either 
entirely to the minority goal or entirely 
to the female goal, but not to both. 
Commenters suggested several ways to 
count the dollar value of contracts 
awarded to those firms. Some favored a 
hard and fast rule which would always 


assign the dollar values to minority 
goals, while others favored always 
assigning the dollar values to women’s 
goals. Some commenters favored the 
approach adopted in the final rule. The 
Department believes that this provision 
avoids double counting, but gives 
recipients some flexibility in meeting 
their goals. 

The material contained in paragraph 
(b) of the NPRM has been split into 
paragraphs (c) and (d) in the final rule. 
Paragraph (c) describes the method for 
counting contracts awarded to joint 
ventures. A recipient should count 
toward its goals only that percentage of 
the dollar amount of the contract equal 
to the percentage of the ownership of 
the joint venture vested in the MBE. 

Paragraph (d) of the final rule 
addresses the problem of using MBEs as 
mere “brokers.” One problem that has 
arisen in MBE programs is that, in an 
attempt to meet MBE goals without 
providing substantive work to MBEs, 
contracting agencies have sometimes 
hired an MBE as a mere broker. For 
example, the contracting agency may 
award a $1 million contract to a 
legitimate MBE. The MBE, in turn, 
subcontracts virtually all of the work to 
non-minority firms. In this transaction, 
the MBE performs no commercially 
useful functions. The practice may help 
the recipient to meet its goals, but the 
MBE does little if anything in terms of 
normal industry practices to justify its 
existence as part of the operation. This 
paragraph attempts to discourage such 
practices. Only expenditures to MBE 
contractors performing a commercially 
useful function in the work of a contract 
may be credited to the recipient’s goals. 
An MBE is considered to perform a 
commercially useful function when it is 
responsible for the execution of a 
distinct element of the work of the 
contract and carries out its 
responsibilities by actively performing, 
managing, and supervising the work 
involved. The recipient’s determination 
about whether an MBE contractor 
performs a useful function includes an 
evaluation of the amount of work 
subcontracted, industry practices and 
other relevant factors. 

Consistent with industry practice, an 
MBE contractor may enter into some 
subcontracts. However, when an MBE 
contractor subcontracts a significantly 
greater portion of the work of a contract 
than would be expected on the basis of 
normal industry practice, the firm is 
presumed to be a mere passive conduit 
or broker, rather than to be performing a 
commercially useful function. The firm 
may present evidence to rebut this 
presumption (e.g., the magnitude of 


subcontracting was reasonable in light 
of unusual circumstances). The 
recipient’s decision on the rebuttal of 
this presumption is subject to 
Departmental review. 

A new paragraph (e), added to 
accommodate material developed by the 
Interagency Committee, addresses credit 
for supplies and materials furnished by 
MBEs. Recipients may credit such 
expenditures toward their goals 
provided that the MBEs assume the 
actual contractual responsibilities for 
furnishing the supplies and materials 
and also manufacture them. For these 
purposes, a manufacturer is a supplier 
that either produces goods from raw 
materials or substantially alters them 
before resale. When the supplier is not 
the manufacturer, the recipient may 
credit toward its goal 20 percent of the 
expenditure to the supplier, as long as 
the supplier performs a commercially 
useful function in the transaction. 

Section 23.49—Maintenance of Records 
and Reports 

This section is basically unchanged 
from section 23.47 of the NPRM. It will 
not become effective until it is cleared 
by the Office of Management and 
Budget (OMB). The Department will 
inform the public through the Federal 
Register when OMB clearance is 
received. One subparagraph has been 
added to the end of the section. It 
specifies that data pertaining to 
minority-owned businesses, women- 
owned businesses, and firms not owned 
by minorities will be separated in 
records and reports. This “breakout” 
requirement will simplify the 
Department’s monitoring of the program. 

Section 23.51—Certification of 
Eligibility of Minority Business 
Enterprises 

This section and section 23.53 have 
been moved from Subpart A in the 
NPRM to Subpart C in the final rule 
because they apply to financial 
assistance programs. They will not 
apply to direct contracting programs 
when these are added to Part 23. 

Paragraph (a) was clarified but is 
unchanged substantively from the 
NPRM. In addition, there are no 
substantive changes in the provisions of 
paragraph (b), which establish a basic 
requirement for completing and 
submitting Schedules A and B by firms 
seeking to be considered as MBEs. The 
rule requires that every business 
wishing to participate as an MBE submit 
a completed Schedule A. Businesses 
wishing to participate as joint ventures 
must submit a completed Schedule B. 
The MBE joint venture partner also 
completes a Schedule A. This 
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requirement goes into effect only when 
the Office of Management and Budget 
approves Schedule A and B. 

Paragraph (c), which is new, describes 
the circumstances under which a 
business seeking to participate as an 
MBE need not submit Schedules A and 
B. One such circumstance would be 
where the recipient has established an 
MBE certification system different from 
that established in this rule. DOT 
recipients are free to establish such 
systems. The recipient, however, must 
demonstrate to DOT that its system is at 
least as effective as that established in 
the rule and must receive the 
Department’s concurrence. In such a 
case, the potential MBE contractor 
would have to submit information 
required by the recipient’s system rather 
than that called for by Schedules A and 
B. This paragraph was added in 
response to comments that requested 
greater flexibility in the certification 
requirements. 

Paragraph (c) also provides 
safeguards against duplicated effort. 
These safeguards are parallel to, but 
clearer than, the now-deleted portions of 
paragraph (b). A potential MBE 
contractor does not need to submit 
additional information to the DOT 
recipient if it has already submitted the 
same information to or has been 
certified by that recipient, any element 
of DOT or another Federal agency that 
uses essentially the same MBE 
definitions and ownership and control 
criteria as DOT (e.g., other Federal 
agencies participating in the Interagency 
Committee). It is the recipient’s 
responsibility to obtain information and 
evidence of certification from the other 
agency. 

Several commenters suggested that 
the recipient should be able to rely on 
another agency's certification. As long 
as the other agency is part of DOT or 
another Federal agency that uses 
essentially the same criteria as DOTs, 
we agree. However, we have decided 
not to extend this “full faith and credit" 
to certifications by other recipients. One 
agency’s certification of an MBE would 
serve as evidence of an MBE’s 
eligibility, but not as conclusive proof. 
Finally, paragraph (c) provides that a 
potential MBE contractor need not 
obtain certification under DOT 
procedures if the Small Business 
Administration has determined that the 
contractor is owned and controlled by 
socially and economically 
disadvantaged persons. 

Section 23.53—Eligibility Standards 

A new section entitled “Eligibility 
Standards’* has been developed. It 
describes the standards that recipients 


must use to determine whether a firm is 
actually owned or controlled by 
minorities or women. This section, 
which includes information that was in 
paragraph (c) through (j) of Section 23.7 
of the NPRM, contains certain 
substantive changes. 

For consistency with the Interagency 
Committee guidelines, material has been 
added to the standards requiring that an 
eligible MBE be an independent 
business. The new material points out 
that even though a business may be 
regarded as independent for some 
purposes (e.g.. taxation), it may not 
qualify as independent for MBE 
certification. 

Some commenters suggested that we 
not use independence as a criterion for 
eligibility since this would prevent 
affiliates of non-MBE firms from being 
certified as MBEs. We do not agree. An 
affiliate could qualify for MBE 
certification on its own if it were 
recognized as a separate business entity 
for tax or corporate purposes and met 
other MBE criteria. Such recognition is 
not sufficient for MBE certification, but 
it is one factor to be considered. In 
determining eligibility, DOT recipients 
must consider all relevant factors, 
including the potential MBE's resources 
and relationships with other businesses. 

Commenters disagreed on the degree 
to which recipients must scrutinize a 
potential MBE before certifying it. Some 
thought that recipients should use only 
information provided in Schedules A 
and B. These commenters stated that 
further probing would make any 
decision too subjective and also would 
be time-consuming. Other commenters 
believed that it is necessary to 
investigate both the form and the 
substance of the MBE in depth before 
determining eligibility. While the 
regulation does not specify the depth of 
investigation, the recipient is obliged to 
ensure that the MBEs in its program are 
eligible. The recipient is best situated to 
determine how much scrutiny is 
necessary, but this determination is 
ultimately subject to DOT review. 

The final paragraph of this section has 
been expanded and clarified. It now 
provides that recipients shall safeguard 
information obtained for determining 
eligibility that may reasonably be 
regarded as confidential. This 
information may not be disclosed to 
unauthorized persons, consistent with 
Federal, state and local law (e.g., the 
Freedom of Information Act and state 
equivalents). 

Section 23.55—Appeals of Denials of 
Certification as an MBE 

Section 23.55 has been added to this 
subpart. It concerns appeals of denial of 


certification as an MBE and is 
substantively the same as section 23.61 
of the NPRM. 

Subpart E—Enforcement and 
Compliance 

This subpart, formerly subpart D in 
the NPRM, sets forth the means by 
which the Department will ensure that 
recipients and their contractors comply 
with the regulations. It has been 
redesignated subpart E so that subpart 
D could be reserved for the UMTA 
Transit Vehicle Manufacturer 
Requirements, to be added later by a 
separate rulemaking. Sections 23.71, 
23.77 and 23.79 have been reserved for 
sections to be added by a later issuance 
concerning DOT’S direct contracting 
program. 

Section 23.73—Complaints 

This section is little changed from 
section 23.63 of the NPRM. Commenters 
questioned whether certain provisions 
in this section accorded recipients their 
full due process rights. Subparagraph (a) 
permits the Secretary to extend or waive 
the time limit for filing complaints. 
Commenters argued that this provision 
would subject recipients to liability 
indefinitely, which would be 
inconsistent with due process. First, the 
Department expects this provision to be 
used infrequently and only to prevent 
clear injustices. Second, this language is 
typical of Federal civil rights 
enforcement provisions and is 
consistent with the Department's Title 
VI and 504 regulations. Third, the rule 
requires that the Secretary must state, in 
writing, the reasons for the extension. 
This requirement should prevent 
frivolous and unwarranted time limit 
extensions. 

Commenters suggested that third 
parties be permitted to file complaints. 
Paragraph (a) in the NPRM allowed 
these parties only to inform the 
Secretary of possible violations, but this 
information was not treated as a 
complaint. The rationale for this 
provision was the view that only 
persons adversely affected should be 
able to file complaints. Also, once a 
third party had informed the Secretary 
of a possible violation, there could be a 
DOT compliance review that would 
explore any violation by the recipient. 
While because of these factors, calling a 
communication to the Department 
“complaint" or not probably will not be 
crucial, we decided to permit third 
parties to file “complaints," lest the 
public believe that DOT listens less 
intently to information provided by third 
parties. In the Department's Title VI 
experience, moreover, third parties have 
provided some of the most important 
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complaints the Department has 

received. 

We have deleted the phrase in 
paragraph (b) stating that the Secretary 
will promptly investigate any complaint 
that the Comptroller General is not 
reviewing. This phrase referred only to 
direct DOT contracting. We have also 
deleted the phrase “investigative merit” 
from this subparagraph. The Department 
will be able to determine which 
complaints deserve further 
investigation, and which should be 
dismissed as frivolous. 

Commenters suggested that DOT add 
subpoena power to paragraph (c) to 
ensure a full investigation of complaints. 
The subparagraph allows the 
Department only to request information 
from respondents. Although the power 
to subpoena respondent’s records or 
other information may be helpful in an 
investigation, this power can be granted 
to agencies only by statute. Congress 
has not acted to grant the Department 
this authority. However, since the 
refusal to provide needed information is 
itself noncompliance, the Department’s 
efforts to obtain information should 
have considerable “clout.'' 

The last due process problem 
commenters cited in this section arises 
in paragraph (e). This paragraph states 
that the complainant’s identity shall be 
kept confidential. Commenters argued 
that this violates due process, which 
requires the accused to face his or her 
accuser. Providing for the confidentiality 
of complainants is typical of Federal 
civil rights enforcement practice and is 
consistent with our own title VI 
regulations. Furthermore, the 
Department believes that concealing the 
accuser’s identity may help to prevent 
any retaliatory acts the respondent 
might take against the complainant. 
Although subparagraph (e) prohibits 
such actions, keeping the complainant’s 
identity confidential provides an 
additional protection. 

It should be pointed out that 
subparagraph (e) provides for waiving 
the privilege if it would be likely to 
hinder the investigation. In practice, 
however, the Department’s experience is 
that a complainant’s identity rarely 
remains concealed. In the majority of 
cases, complainants and respondents 
know each other. Nevertheless, we have 
retained this provision to ensure 
confidentiality in those infrequent cases 
where the respondent does not know the 
complainant (e.g., a “whistle-blower” in 
the respondent’s organization who 
wants to remain anonymous) and 
investigation can proceed without 
involving the complainant personally. 


Section 23.75—Compliance Reviews 

With one exception, this section is 
substantively identical to section 23.65 
of the NPRM. The term “reasonable 
cause to believe that the recipient is not 
in compliance” has been substituted for 
the term “probable noncompliance.” The 
“reasonable cause” language seeks to 
reflect accurately the state of the 
compliance proceeding at this stage— 
that is. based on the investigation, 
enough evidence has been gathered to 
lead a reasonable person to believe that 
a recipient is not in compliance. While 
the evidence is sufficient to initiate 
conciliation proceedings, it is not 
necessarily sufficient to permit a finding 
of noncompliance that would support a 
cutoff of funds to the recipient. The term 
“probable noncompliance” may imply a 
prejudgment of “guilt,” and so is less 
appropriate to this stage of the 
proceedings. 

Section 23.81—Conciliation Procedures 
for Financial Assistance Programs 

This section derives from section 23.71 
of the NPRM. We substituted the 
“reasonable cause” language (as in 
section 23.75) for the phrase “probable 
noncompliance.” Two substantive 
changes were made. The last sentence 
of paragraph (a) has been changed to set 
a minimum length of 30 days for the 
conciliation process. 

Subparagraph (a)(2), replacing the 
open-ended time span for conciliation of 
the NPRM. sets a 120-day time limit for 
conciliation. After this period has 
elapsed, the Department begins 
sanctions, when the head of the 
responsible office of civil rights makes a 
written determination that an extension 
of the conciliation period is necessary. 
The extension shall be no longer than 30 
days, and may be renewed by another 
written determination. The 
determination must include reasons for 
the extension, and must be provided to 
the complainant and respondent. 

The reason for this provision is to 
place some time pressure on the 
Department and the respondent so that 
the conciliation period is not unduly 
prolonged. At the same time, if 
additional time is necessary, the 
responsible Office of Civil Rights may 
obtain it by making a written, reasoned 
statement of the necessity for the 
extension. 

Section 23.83—Enforcement Proceedings 
for Financial Assistance Programs 

The material in this section was 
formerly in section 23.73 of the NPRM. 
The NPRM’s reference to 49 CFR 21.15 
and 21.17 has been changed to refer to 
DOT’s procedures for enforcing Title VI 


of the Civil Rights Act of 1964, 49 CFR 
Part 21. The Department is currently 
under revising Part 21. Referring to it 
generally, rather than to particular 
sections, will eliminate the necessity for 
later amendments to the MBE rule. 

Section 23.85—Emergency Enforcement 
Procedure 

This section is considerably different 
from the NPRM. The NPRM provision 
established an expedited emergency 
enforcement procedure to decide cases 
of alleged noncompliance on their 
merits. Commenters questioned whether 
this procedure was necessary and 
whether the section was fully consistent 
with the Department’s administrative 
due process obligations. In considering 
these comments, the Department 
concluded that the most significant 
purpose of the procedure was to 
maintain the status quo in a fast- 
breaking situation so that irrevocable 
commitments of resources under DOT- 
assisted programs would not be made 
while serious allegations of 
noncompliance were pending. 
Consequently, the section has been 
revised to provide for what is. in effect, 
an administrative restraining order 
procedure. The procedure is triggered 
when the Secretary determines that 
conciliation and enforcement 
proceedings set forth in sections 23.81 
and 23.83 will not result in the timely 
and adequate enforcement of the 
provisions of this part. In such a case an 
emergency reasonable cause notice is 
sent to the recipient. It describes the 
areas of alleged noncompliance and 
explains why the normal course of 
conciliation and enforcement pursuant 
to sections 23.81 and 23.83 will be 
ineffectual. It also requires the recipient 
to show cause within 15 days (in most 
cases) why appropriate action to ensure 
compliance, which is described in the 
notice should not be taken. Appropriate 
action entails halting all or any part of 
the recipient’s contracting activities 
affected by the recipient’s alleged 
noncompliance until the matter is 
resolved under sections 23.81 or 23.83. 
This action does not affect existing 
contracts. When the Secretary makes an 
order under this paragraph, resolution of 
the alleged noncompliance must be 
expedited. The recipient may respond in 
writing or orally on the record before an 
official appointed by the Secretary 
before the Secretary makes a decision. 
The Secretary must review the 
recipient’s submission before making 
such decision. 
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Section 23.87— Willful Provision of 
Incorrect Information 

This section is identical to section 
23.77 to the NPRM. 

Schedules A and B 

Schedules A and B, which prospective 
MBE firms must complete and submit to 
recipients, closely resemble those in the 
NPRM. Commenters complained that the 
forms were too long and complicated. 
They argued that the information 
requested was too detailed and would 
require MBEs to hire additional 
employees, at great expense, just to 
complete the forms. The result, 
commenters said, would be to deter 
MBEs, thus defeating the Department’s 
goal of increasing their participation in 
DOT-funded programs. 

The Department requires the forms to 
prevent fraud. As noted earlier, it is a 
common problem in MBE programs that 
purported minority firms “front” for non¬ 
minority firms. The Department believes 
that having to complete these forms and 
attest to their accuracy will deter 
fraudulent firms from participating in 
the program. It will also provide 
recipients with the information 
necessary to determine the eligibility of 
proposed MBE subcontractors. In 
response to commenters' suggestions 
and Interagency Committee decision. 
Schedules A and B have been simplified 
and refined. Like the recordkeeping 
requirements of section 23.49, the 
requirement to use these forms will not 
go into effect unitl OMB clears them. 
When this happens, we will inform the 
public in the Federal Register. 

The Department of Transportation, 
pursuant to its Regulatory Policies and 
Procedures implementing Executive 
Order 12044, has determined that this is 
a significant regulation. It affects a wide 
variety of public and private 
organizations throughout the nation and 
has aroused considerable public and 
Congressional interest. It also affects all 
of DOT’S operating administrations. 
However, the Department has 
determined that a regulatory analysis in 
connection with this rule is unnecessary. 
A regulatory evaluation has been 
prepared, and is available for public 
inspection in the docket for this 
rulemaking. 

Issued at Washington. D.C., March 17,1980. 
Neil Goldschmidt 

Secretary of Transportation. 

Therefore, a new Part 23 of Title 49, 
Code of Federal Regulations, is added to 
read as follows: 


PART 23 —PARTICIPATION BY 
MINORITY BUSINESS ENTERPRISE IN 
DEPARTMENT OF TRANSPORTATION 
PROGRAMS 

Subpart A—General 

See. 

23.1 Purpose. 

23.3 Applicability. 

23.5 Definitions. 

23.7 Discrimination Prohibited. 

Subpart B—(Reserved 1 

Subpart C—Department of Transportation 
Financial Assistance Programs 

23.41 General. 

23.43 General Requirements for Recipients. 
23.45 Required MBE Program Components. 
23.47 Counting MBE Participation toward 
Meeting MBE Goals. 

23.49 Maintenance of Records and Reports. 
23.51 Certification of the Eligibility of 
Minority Business Enterprises. 

23.53 Eligibility Standards. 

23.55 Appeals of Denials of Certification as 
an MBE. 

Subpart D—{Reserved 1 

Subpart E—Compliance and Enforcement 

23.71 [Reserved) 

23.73 Complaints. 

23.75 Compliance Reviews. 

23.77 [Reserved) 

23.79 [Reserved) 

23.81 Conciliation Procedures for Financial 
Assistance Programs. 

23.83 Enforcement Proceedings for Financial 
Assistance Programs. 

23.85 Emergency Enforcement Procedure. 
23.87 Willful Provison of Incorrect 
Information. 

Schedule A—Information for Determining 
Minority Business Enterprise Eligibility. 
Schedule B—Information for Determining 
Joint Venture Eligibility. 

Subpart A—General 

8 23.1 Purpose. 

(a) The purpose of this part is to carry 
out the Department of Transportation's 
policy of supporting the fullest possible 
participation of firms owned and 
controlled by minorities and women, 
(MBEs) in Department of Transportation 
programs. This includes assisting MBEs 
throughout the life of contracts in which 
they participate. 

(b) This part implements in part 
section 905 of the Railroad 
Revitalization and Regulatory Reform 
Act of 1978 (45 U.S.C. 803); section 30 of 
the Airport and Airway Development 
Act of 1970, as amended (49 U.S.C. 

1730); section 19 of the Urban Mass 
Transportation Act of 1964, as amended 
(Pub. L. 95-599); Title VI of the Civil 
Rights Act of 1964 (42 U.S.C. 2000d et 
seq.); the Federal Property and 
Administrative Services Act of 1949 (40 
U.S.C. 471 et seq.); and Title 23 of the 
U.S. Code (relating to highways and 


highway safety). This regulation 
supersedes all DOT regulations issued 
previously under these authorities, 
insofar as such regulations affect 
minority business enterprise matters in 
DOT financial assistance programs. 

§ 23.2 Applicability. 

This part applies to any DOT program 
through which funds are made available 
to members of the public for 
accomplishing DOTs purposes. 
Contracts and subcontracts which are to 
be performed entirely outside the United 
States, its possessions, Puerto Rico, and 
the North Mariana Islands, are 
exempted from this part. 

§ 23.5 Definitions. 

“Affirmative action” means taking 
specific steps to eliminate 
discrimination and its effects, to ensure 
nondiscriminatory results and practices 
in the future, and to involve minority 
business enterprises fully in contracts 
and programs funded by the 
Department. 

“Applicant” means one who submits 
an application, request, or plan to be 
approved by a Departmental official or 
by a primary recipient as a condition to 
eligibility for DOT financial assistance; 
and “application” means such an 
application, request, or plan. 

“Compliance” means the condition 
existing when a recipient or contractor 
has met and implemented the 
requirements of this part. 

“Contract” means a mutually binding 
legal relationship or any modification 
thereof obligating the seller to furnish 
supplies or services, including 
construction, and the buyer to pay for 
them. For purposes of this part, a lease 
is a contract. 

“Contractor” means one who 
participates, through a contract or 
subcontract, in any program covered by 
this part, and includes lessees. 

“Department” or “DOT” means the 
Department of Transportation, including 
its operating elements. 

“DOT-assisted contract” means any 
contract or modification of a contract 
between a recipient and a contractor 
which is paid for in whole or in part 
with DOT financial assistance or any 
contract or modification of a contract 
between a recipient and a lessee. 

“DOT financial assistance” means 
financial aid provided by the 
Department or the United States 
Railroad Association to a recipient, but 
does not include a direct contract. The 
financial aid may be provided directly in 
the form of actual money, or indirectly 
in the form of guarantees authorized by 
statute as financial assistance services 
of Federal personnel, title or other 
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interest in real or personal property 
transferred for less than fair market 
value, or any other arrangement through 
which the recipient benefits financially, 
including licenses for the construction or 
operation of a Deep Water Port. 

“Departmental element” means the 
following parts of DOT: 

(a) The Office of the Secretary (OST); 

(b) The Federal Aviation 
Administration (FAA); 

(c) The United States Coast Guard 
(USCG); 

(d) The Federal Highway 
Administration (FHWA); 

(e) The Federal Railroad 
Administration (FRA); 

(f) The National Highway Traffic 
Safety Administration (NHTSA); 

(g) The Urban Mass Transportation 
Administration (UMTA); 

(h) The St. Lawrence Seaway 
Development Corporation (SLSDC); and 

(i) The Research and Special 
Programs Administration (RSPA). 

“Joint venture” means an association 
of two or more businesses to carry out a 
single business enterprise for profit for 
which purpose they combine their 
property, capital, efforts, skills, and 
knowledge. 

“Lessee” means a business or person 
that leases, or is negotiating to lease, 
property from a recipient or the 
Department on the recipient’s or 
Department’s facility for the purpose of 
operating a transportation-related 
activity or for the provision of goods or 
services to the facility or to the public 
on the facility. 

“Minority” means a person who is a 
citizen or lawful permanent resident of 
the United States and who is: 

(a) Black (a person having origins in 
any of the black racial groups of Africa); 

(b) Hispanic (a person of Spanish or 
Portuguese culture with origins in 
Mexico, South or Central America, or 
the Caribbean Islands, regardless of 
race); 

(c) Asian American (a person having 
origins in any of the original peoples of 
the Far East. Southeast Asia, the Indian 
subcontinent, or the Pacific Islands); or 

(d) American Indian and Alaskan 
Native (a person having origins in any of 
the original peoples of North America.) 

(e) Members of other groups, or other 
individuals, found to be economically 
and socially disadvantaged by the Small 
Business Administration under section 
8(a) of the Small Business Act, as 
amended (15 U.S.C. 637(a)). 

“Minority business enterprise” or 
“MBE” means a small business concern, 
as defined pursunt to section 3 of the 
Small Business Act and implementing 
regulations, which is owned and 
controlled by one or more minorities or 


women. This definition applies only to 
financial assistance programs. For the 
purposes of this part, owned and 
controlled means a business: 

(a) Which is at least 51 per centum 
owned by one or more minorities or 
women or, in the case of a publicly 
owned business, at least 51 per centum 
of the stock of which is owned by one or 
more minorities or women; and 

(b) Whose management and daily 
business operations are controlled by 
one or more such individuals. 

“MBE coordinator” means the official 
designated by the head of the 
Department element to have overall 
responsibility for promotion of minority 
business enterprise in his/her 
Departmental element; 

“Noncompliance” means the 
condition existing when a recipient or 
contractor has failed to implement the 
requirements of this part 

“Primary recipient” is a recipient who 
receives DOT financial assistance and 
passes some or all of this assistance on 
to another recipient. 

“Program” means any undertaking by 
a recipient to use DOT financial 
assistance, and includes the entire 
activity any part of which receives DOT 
financial assistance. 

“Recipient” means any entity, public 
or private, to whom DOT financial 
assistance is extended, directly or 
through another recipient for any 
program. 

“Secretary” means the Secretary of 
transportation or any person whom he/ 
she has designated to act for him/her. 

“Set-aside” means a technique which 
limits consideration of bids or proposals 
to those submitted by MBEs. 

§ 23.7 Discrimination prohibited. 

No person shall be excluded from 
participation in, denied the benefits of. 
or otherwise discriminated against in 
connection with the award and 
performance of any contract covered by 
this Part, on the grounds of race, color, 
national origin, or sex. 

Subpart B—(Reserved) 

Subpart C—Department of 
Transportation Financial Assistance 
Programs 

§23.41 General. 

(a) Responsibilities of Applicants and 
Recipients . 

(1) All applicants and recipients shall 
follow the requirements of section 23.43. 

(2) Applicants and recipients in the 
following categories who will let DOT- 
assisted contracts shall implement an 
MBE program containing the elements 
set forth in section 23.45(e)—(i). This 


program shall be submitted for approval 
to the DOT element concerned with the 
application for financial assistance or 
project approval. 

(i) Applicants for funds in excess of 
$250,000 exclusive of transit vehicle 
purchases under sections 3. 5. and 17 of 
the Urban Mass Transportation Act of 
1964. as amended, and Federal Aid 
Urban Systems; 

(it) Applicants for funds in excess of 
$100,000 under sections 6 and 8 of the 
Urban Mass Transportation Act of 1964. 
as amended; 

(iii) Applicants for Section 402 
program funds of the National Highway 
Traffic Safety Administration; 

(iv) Applicants for funds in excess of 
$250,000 awarded by the Federal 
Aviation Administration to general 
aviation airports; 

(v) Applicants for funds in excess of 
$400,000 awarded by the Federal 
Aviation Administration to non-hub 
airports; and 

(iv) Applicants for planning funds in 
excess of $75,000 awarded by the 
Federal Aviation Administration. 

(vii) Licensees or applicants for a 
license under the Deepwater Port Act of 
1974 (33 U.S.C. 1501 et seq\ 

(3) Ail applicants and recipients in the 
following categories who will let DOT- 
assisted contracts shall implement an 
MBE program containing all the 
elements set forth in section 23.45. The 
program shall be submitted for approval 
to the DOT element concerned with the 
application for assistance or project 
approval. 

(i) Applicants for Federal-aid highway 
program funds; 

(ii) Applicants for funds in excess of 
$500,000 exclusive of transit vehicle 
purchases under sections 3,5, and 17 of 
the Urban Mass Transportation Act of 
1964, as amended, and Federal Aid 
Urban Systems; 

(iii) Applicants for funds in excess of 
$200,000 under sections 6 and 8 of the 
Urban Mass Transportation Act of 1964. 
as amended; 

(iv) Applicants for funds in excess of 
$500,000 awarded by the Federal 
Aviation Administration to large, 
medium and small hub airports; and 

(v) Applicants for financial assistance 
programs, including loan guarantees, by 
the Federal Railroad Administration and 
the United States Railway Association. 

(b) Approval Requirement . 
Applications and funding agreements 
are signed and authorizations to proceed 
are approved only after the applicant’s 
MBE program has been approved by the 
Departmental element This requirement 
applies to applications, authorizations to 
proceed requested by Federal-aid 
highway program recipients, and 
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requests for draw downs from the U.S. 
Railway Association submitted 90 days 
or more following the effective date of 
this part. 

(c) Effect of agreement. The MBE 
program prepared by the applicant and 
the commitment made by the applicant 
to carry out the MBE program is 
incorporated into and becomes part of 
this agreement and subsequent financial 
assistance agreements. The agreement 
between the Department and the 
recipient shall contractually bind the 
recipient to the commitments made in 
the MBE program, as approved by the 
Department. Failure to keep these 
commitments shall be deemed 
noncompliance with this Part. Once 
submitted and approved, an MBE 
program is applicable to all DOT- 
assisted contracts solicited and let by 
the applicant after the approval date of 
the MBE program regardless of the 
approval date of the grant or project 
under which the contracts are let. 

(d) Other MBE Programs. (1) 
Applicants meeting the criteria set forth 
in paragraph (a) (2) and (3) of this 
section who have formulated MBE 
programs under previous requirements 
of DOT or other agencies shall revise 
these programs to conform to the 
requirements of this part prior to the 
approval of their next application. 

(2) An MBE program approved by one 
Departmental element is acceptable to 
all Departmental elements. Applicants 
having an approved MBE program are 
not required to resubmit the program or 
to produce a new program for future 
applications, as long as all requirements 
for approval continue to be met and 
implementation of the program is 
achieving compliance. The 
Departmental element reassesses its 
approval of the MBE program of 
continuing recipients at least annually. 

(e) Transit Vehicle Manufacturers. 
Transit vehicle manufacturers who wish 
to bid on UMTA-assisted transit vehicle 
procurement contracts shall have a 
UMTA-approved MBE program. Each 
UMTA recipient shall require these 
manufacturers to certify that they have 
such a program as a condition for 
bidding on UMTA-assisted contracts. 

(f) Exemptions. The head of the 
Departmental element may, under 
appropriate circumstances, and with the 
concurrence of the Secretary, grant 
deviations or exemptions from this 
subpart. A request for deviation or 
exemption from this subpart shall be in 
writing and shall include a showing as 
to how the particular situation is 
exceptional and how the modified 
program complies substantially with this 
part. If the applicant asserts that State 
or local law prohibits it from including a 


particular provision in its program, the 
applicant shall provide copies of all 
legal citations supporting the claim. 

$ 23.43 General requirements for 
recipients. 

(a) Each recipient shall agree to abide 
by the statements in paragraphs (a) (1) 
and (2) of this section. These statements 
shall be included in the recipient's DOT 
financial assistance agreement and in 
all subsequent agreements between the 
recipient and any subrecipient and in all 
subsequent DOT-assisted contracts 
between recipients or subrecipients and 
any contractor. 

(1) “Policy. It is the policy of the 
Department of Transportation that 
minority business enterprises as defined 
in 49 CFR Part 23 shall have the 
maximum opportunity to participate in 
the performance of contracts financed in 
whole or in part with Federal funds 
under this agreement. Consequently the 
MBE requirements of 49 CFR Part 23 
apply to this agreement. 

(2) “MBE Obligation, (i) The recipient 
or its contractor agrees to ensure that 
mino rity b usiness enterprises as defined 
in 49 CFR Part 23 have the maximum 
opportunity to participate in the 
performance of contracts and 
subcontracts financed in whole or in 
part with Federal funds provided under 
this agreement. In this regard all 
recipients or contractors shall take all 
necessary and reasonable steps in 
accordance with 49 CFR Part 23 to 
ensure that minority business 
enterprises have the maximum 
opportunity to compete for and perform 
contracts. Recipients and their 
contractors shall not discriminate on the 
basis of race, color, national origin, or 
sex in the award and performance of 
DOT-assisted contracts." 

(b) Each DOT financial assistance 
agreement shall include the following: 

"If as a condition of assistance the 
recipient has submitted and the 
Department has approved a minority 
business enterprise affirmative action 
program which the recipient agrees to 
carry out, this program is incorporated 
into this financial assistance agreement 
by reference. This program shall be 
treated as a legal obligation and failure 
to carry out its terms shall be treated as 
a violation of this financial assistance 
agreement. Upon notification to the 
recipient of its failure to carry out the 
approved program the Department shall 
impose such sanctions as noted in 49 
CFR Part 23, Subpart E, which sanctions 
may include termination of the 
agreement or other measures that may 
affect the ability of the recipient to 
obtain future DOT financial assistance." 


(c) The recipient shall advise each 
subrecipient, contractor, or 
subcontractor that failure to carry out 
the requirements set forth in $ 23.43(a) 
shall constitute a breach of contract 
and, after the notification of the 
Department, may result in termination of 
the agreement or contract by the 
recipient or such remedy as the recipient 
deems appropriate. 

(d) Recipients shall take action 
concerning lessees as follows: 

(1) Recipients shall not exclude MBEs 
from participation in business 
opportunities by entering into long-term, 
exclusive agreements with non-MBEs 
for the operation of major 
transportation-related activities or 
major activities for the provision of 
goods and services to the facility or to 
the public on the facility. 

(2) Recipients required to submit 
affirmative action programs under 
section 23.41 (a)(2) or (a)(3) that have 
business opportunities for lessees shall 
submit to the Department for approval 
with their programs overall goals for the 
participation as lessees of firms owned 
and controlled by minorities and firms 
owned and controlled by women. These 
goals shall be for a specified period of 
time and shall be based on the factors 
listed in section 23.45(g)(5). Recipients 
shall review these goals at least 
annually, and whenever the goals 
expire. The review shall analyze 
projected versus actual MBE 
participation during the period covered 
by the review and any changes in 
factual circumstances affecting the 
selection of goals. Following each 
review, the recipient shall submit new 
overall goals to the Department for 
approval. Recipients that fail to meet 
their goals for MBE lessees shall 
demonstrate to the Department in 
writing that they made reasonable 
efforts to meet the goals. 

(3) Except as provided in this section, 
recipients are not required to include 
lessees in their affirmative action 
programs. Lessees themselves are not 
subject to the requirements of this Part, 
except for the obligation of section 23.7 
to avoid discrimination against MBEs. 

§ 23.45 Required MBE program 
components. 

(a ) A policy statement , expressing a 
commitment to use MBEs in all aspects 
of contracting to the maximum extent 
feasible. (1) The applicant’s 
policymaking body (Board, Council, etc.) 
shall issue a policy statement, signed by 
the chairperson, which expresses its 
commitment to the program, outlines the 
various levels of responsibility and 
states the objectives of the program. The 
policy statement shall be circulated 
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throughout the applicant’s organization 
and to minority, female, and 
nonminority community and business 
organizations. 

(b) The designation of liaison officer, 
as well os such support staff os may be 
necessary and proper to administer the 
program, and a description of the 
authority, responsibility, and duties of 
the liaison officer and support staff. (1) 
The Chief Executive Officer of the 
recipient shall designate an MBE liaison 
officer and adequate staff to administer 
the MBE program. The MBE liaison 
officer shall report directly to the Chief 
Executive Officer. 

(2) The MBE liaison officer shall be 
responsible for developing, managing, 
and implementing the MBE program on 
a day-to-day basis; for carrying out 
technical assistance activities for MBEs; 
and for disseminating information on 
available business opportunities so that 
MBEs are provided an equitable 
opportunity to bid on the applicant’s 
contracts. 

(c) Procedures to ensure that MBEs 
have an equitable opportunity to 
compete for contracts and subcontracts. 
The recipient shall develop and use 
affirmative action techniques to 
facilitate MBE participation in 
contracting activities. These techniques 
include: 

(1) Arranging solicitations, time for 
the presentation of bids, quantities, 
specifications, and delivery schedules so 
as to facilitate the participation MBEs. 

(2) Providing assistance to MBEs in 
overcoming barriers such as the 
inability to obtain bonding, financing, or 
technical assistance. 

(3) Carrying out information and 
communications programs on 
contracting procedures and specific 
contracting opportunities in a timely 
manner, with such programs being 
bilingual where appropriate. 

(d) Opportunities for the use of banks 
owned and controlled by minorities or 
women. (1) The recipient shall 
thoroughly investigate the full extent of 
services offered by banks owned and 
controlled by minorities or women in its 
community and make the greatest 
feasible use of these banks. 

(2) Recipients shall also encourage 
prime contractors to use the services of 
banks owned and controlled by 
minorities or women. 

(e) MBE directory. (1) The recipient 
shall have available a directory or 
source list to facilitate identifying MBEs 
with capabilities relevant to general 
contracting requirements and to 
particular solicitations. The recipient 
shall make the directory available to 
bidders and proposers in their efforts to 
meet the MBE requirements. It shall 


specify which firms the Department, 
recipient, or the Small Business 
Administration has determined to be 
eligible MBEs in accordance with 
procedures set forth in this subpart. 

(f) Procedures to ascertain the 
eligibility of MBEs and joint ventures 
involving MBEs. (1) To ensure that its 
MBE program benefits only firms owned 
and controlled by minorities or women, 
the recipient shall certify the eligibility 
of MBEs and joint ventures involving 
MBEs that are named by the competitors 
in accordance with this subpart. 
Recipients may, at their own discretion, 
accept certifications made by other DOT 
recipients. 

(2J Recipients shall require their prime 
contractors to make good faith efforts to 
replace an MBE subcontractor that is 
unable to perform successfully with 
another MBE. The recipient shall 
approve all substitutions of 
subcontractors before bid opening and 
during contract performance, in order to 
ensure that the substitute firms are 
eligible MBEs. 

(g) Percentage goals for the dollar 
value of work to be awarded to MBEs. 

(1) Once the recipient has reviewed 
proposed contracting to identify those 
contracting activities which have the 
greatest potential for MBE participation, 
the recipient shall set goals that are 
practical and related to the potential 
availability of MBEs in desired areas of 
expertise. 

(2) The applicant/recipient shall 
establish two types of MBE goals: 

(i) Overall goals for its entire MBE 
program, for a specified period of time 
(e.g. one year), or for a specific project, 
(e.g. the construction of a facility); and 

(ii) Contract goals on each specific 
prime contract with subcontracting 
possibilities, which the bidder or 
proposer must meet or exceed or 
demonstrate that it could not meet 
despite its best efforts. 

(3) (i) Recipients shall submit their 
overall goals and a description of the 
methodology used in establishing them 
with their MBE program. When the 
overall goats expire, new overall goals 
shall be set and submitted to the 
Department for approval. Contract goals 
need not be submitted in the applicant’s 
MBE program, but the program shall 
contain a description of the 
methodology to be used in establishing 
them. Contract goals may require 
approval by the Department prior to 
contract solicitation. 

(ii) At the time the recipient submits 
its overall goals to the Department for 
approval, the recipient shall publish a 
notice announcing these goals, informing 
the public that the goals and a 
description of how they were selected 


are available for inspection during 
normal business hours at the principal 
office of the recipient for 30 days 
following the date of the notice, and 
informing the public that the Department 
and the recipient will accept comments 
on the goals for 45 days from the date of 
the notice. The notice shall include 
addresses to which comments may be 
sent, and shall be published in general 
circulation media and available 
minority-focus media and trade 
association publications, and shall state 
that the comments are for informational 
purposes only. 

(4) Recipients shall set separate 
overall and contract goals for firms 
owned and controlled by minorities and 
firms owned and controlled by women. 

(5) The applicant shall consider the 
following factors in setting overall goals: 

(i) Overall goals shall be based on 
projection of the number and types of 
contracts to be awarded by the 
applicant and a projection of the number 
and types of MBEs likely to be available 
to compete for contracts from the 
recipient over the period during which 
the goals will be in effect. 

(ii) Overall goals shall also be based 
on past results of the applicant’s/ 
recipient’s efforts to contract with MBEs 
and the reasons for the high or low level 
of those results. 

(6) The applicant/recipient shall 
review the overall goals at least 
annually. The review process shall 
analyze projected versus actual MBE 
participation during the previous year. 
The necessary revisions shall be made 
based on the analysis and submitted to 
the Department for approval. 

(7) Goals shall be set for specific 
contracts based on the known 
availability of qualified MBEs. 

(8) Recipients and contractors shall, at 
a minimum, seek MBEs in the same 
geographic area in which they seek 
contractors or subcontractors generally 
for a given solicitation. If the recipient or 
contractor cannot meet the goals using 
MBEs from this geographic area, the 
recipient or contractor, as part of its 
efforts to meet the goal, shall expand its 
search to a reasonable wider geographic 
area. 

(h) Procedures to require that 
participating MBEs are identifed by 
name by competitors for contracts. 
Recipients shall indicate, in solicitations 
for DOT-assisted contracts that provide 
opportunities for MBE participation, 
goals for the use of firms owned and 
controlled by minorities and firms 
owned and controlled by women. 
Solicitations shall require all bidders/ 
proposers to submit a written assurance 
of meeting the goals in their bids or 
proposals. Within a reasonable time 
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after the opening of bids and before the 
award of the contract, the recipient shall 
require all bidders or proposers wishing 
to remain in competition for the contract 
to submit the names of MBE 
subcontractors, a description of the 
work each is to perform, and the dollar 
value of each proposed MBE 
subcontract. The recipient shall set the 
time at which bidders and proposers are 
required to submit this information and 
inform bidders and proposers of this 
time in the solicitation. Agreements 
between a bidder/proposer and an MBE 
in which the MBE promises not to 
provide subcontracting quotations to 
other bidders/proposers are prohibited. 

(1) Selection Criteria To Ensure That 
Prime Contracts Are Awarded to 
Competitors That Meet MBE Goals. (1) 

If any competitor offering a reasonable 
price meets the MBE contract goal, the 
recipient shall presume conclusively 
that all competitors that failed to meet 
the goal have failed to exert sufficient 
reasonable efforts and consequently are 
ineligible to be awarded the contract. 

(2) To implement this presumption, the 
recipient shall determine whether the 
competitor offering the lowest price of 
firms meeting the MBE contract goal has 
offered a reasonable price for the 
contract. If the recipient determines that 
this competitor has offered a reasonable 
price, the recipient shall award the 
contract to the firm. If the recipient 
determines that this competitor’s price is 
not reasonable, it shall consider next the 
price offered by the competitor with the 
highest percentage of MBE participation 
of those firms that failed to meet the 
goal. If the recipient determines that this 
price is reasonable, it shall award the 
contract to this competitor. If the 
recipient determines that this price is 
not reasonable, the recipient shall 
consider the other competitors that 
failed to meet the goal in order of their 
percentage of MBE participation until it 
selects one with a reasonable price. If 
the recipient determines that no 
competitor with MBE participation has 
offered a reasonable price, the recipient 
may award the contract to any 
competitor that demonstrates that it has 
made sufficient reasonable efforts to 
meet the MBE contract goal. 

(3) To decide whether a price offered 
by a competitor is reasonable, the 
recipient shall use the same criteria that 
it would use to determine whether, if the 
competitor had made the only offer to 
perform the contract, the recipient 
would award the contract. 

(4) To demonstrate sufficient 
reasonable efforts to meet the MBE 
contract goal, a contractor shall 
document the steps it has taken to 


obtain MBE participation, including but 
not limited to the following: 

(i) Attendance at a pre-bid meeting, if 
any, scheduled by the recipient to 
inform MBEs of subcontracting 
opportunities under a given solicitation: 

(ii) Advertisement in general 
circulation media, trade association 
publications, and minority-focus media 
for at least 20 days before bids or 
proposals are due. If 20 days are not 
available, publication for a shorter 
reasonable time is acceptable: 

(iii) Written notification to MBEs that 
their interest in the contract is solicited; 

(iv) Efforts made to select portions of 
the work proposed to be performed by 
MBEs in order to increase the likelihood 
of achieving the stated goal; 

(v) Efforts to negotiate with MBEs for 
specific subbids including at a minimum: 

(A) The names, addresses, and 
telephone numbers of MBEs that were 
contacted; 

(B) A description of the information 
provided to MBEs regarding the plans 
and specifications for portions of the 
work to be performed; and 

(C) A statement of why additional 
agreements with MBEs, were not 
reached; 

(vi) Concerning each MBE the 
competitor contacted but rejected as 
unqualified, the reasons for the 
competitor’s conclusion; 

(vii) Effort made to assist the MBEs 
contacted that needed assistance in 
obtaining bonding or insurance required 
by the competitor or recipient. 

(5) Competitors that fail to meet MBE 
goals and fail to demonstrate sufficient 
reasonable efforts shall not be eligible 
to be awarded the contract. 

(6) To ensure that all obligations 
under contracts awarded to MBEs are 
met, the recipient shall review the 
contractor’s MBE involvement efforts 
during the performance of the contract. 
The contractor shall bring to the 
attention of the recipient any situation 
in which regularly scheduled progress 
payments are not made to MBE 
subcontractors. 

(7) The specific solicitation language 
incorporating the requirements of this 
subsection shall be included in the MBE 
program. 

(j) A description of the methods by 
which the recipient will require 
subrecipients, contractors, and 
subcontractors to comply with 
applicable MBE requirements . (1) The 
recipient shall include in its MBE 
program a description and the specific 
language of any preconditions to 
subgrants or contracts pertaining to the 
use of MBEs, including subcontracting 
programs, it awards with DOT funds in 
addition to those required by this 


section. It shall specify on what size 
and/or type of contracts and subgrants 
it includes such preconditions. The 
description shall contain a summary of 
the ways the recipient provides help to 
its subrecipients, contractors, and 
subcontractors in drafting and 
implementing their programs for using 
MBEs. The description shall also include 
the means by which the recipient 
enforces the requirements placed on 
subrecipients, contractors and 
subcontractors. 

(2) Any MBE subcontracting programs 
required by the recipient in addition to 
those required by this section shall be 
submitted to the recipient by the 
apparent successful bidder/proposer. 
The bidders/proposers shall be advised 
in the solicitation that failure to submit 
the additional MBE subcontracting 
program shall make the bidder/proposer 
ineligible for award. 

(k) Procedures by which the 
applicant/recipient will implement MBE 
set-asides. Where not prohibited by 
state or local law and determined by the 
recipient to be necessary to meet MBE 
goals, procedures to implement MBE set- 
asides shall be established. MBE set- 
asides shall be used only in cases where 
at least three MBEs with capabilities 
consistent with contract requirements 
exist so as to permit competition. 

§ 23.47 Counting MBE participation 
toward meeting MBE goals. 

MBE participation shall be counted 
toward meeting MBE goals set in 
accordance with this subpart as follows: 

(a) Once a firm is determined to be an 
eligible MBE in accordance with this 
subpart, the total dollar value of the 
contract awarded to the MBE is counted 
toward the applicable MBE goals. 

(b) The total dollar value of a contract 
to an MBE owned and controlled by 
both minority males and non-minority 
females is counted toward the goals for 
minorities and women, respectively, in 
proportion to the percentage of 
ownership and control of each group in 
the business. The total dollar value of a 
contract with an MBE owned and 
controlled by minority women is 
counted toward either the minority goal 
or the goal for women, but not to both. 
The contractor or recipient employing 
the firm may choose the goal to which 
the contract value is applied. 

(c) A recipient or contractor may 
count toward its MBE goals a portion of 
the total dollar value of a contract with 
a joint venture eligible under the 
standards of this subpart equal to the 
percentage of the ownership and 
controls of the MBE partner in the joint 
venture. 
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(d) (1) A recipient or contractor may 
count toward its MBE goals only 
expenditures to MBEs that perform a 
commercially useful function in the 
work of a contract. An MBE is 
considered to perform a commercially 
useful function when it is responsible for 
execution of a distinct element of the 
work of a contract and carrying out its 
responsibilities by actually performing, 
managing, and supervising the work 
involved. To determine whether an MBE 
is performing a commercially useful 
function, the recipient or contractor 
shall evaluate the amount of work 
subcontracted, industry practices, and 
other relevant factors. 

(2) Consistent with normal industry 
practices, an MBE may enter into 
subcontracts. If an MBE contractor 
subcontracts a significantly greater 
portion of the work of the contract than 
would be expected on the basis of 
normal industry practices, the MBE shall 
be presumed not to be performing a 
commercially useful function. The MBE 
may present evidence to rebut this 
presumption to the recipient. The 
recipient’s decision on the rebuttal of 
this presumption is subject to review by 
the Department. 

(e) A recipient or contractor may 
count toward its MBE goals 
expenditures for materials and supplies 
obtained from MBE suppliers and 
manufacturers, provided that the MBEs 
assume the actual and contractual 
responsibility for the provision of the 
materials and supplies. 

(1) The recipient or contractor may 
count its entire expenditure to an MBE 
manufacturer (i.e., a supplier that 
produces goods from raw materials or 
substantially alters them before resale). 

(2) The recipient may count 20 percent 
of its expenditures to MBE suppliers that 
are not manufacturers, provided that the 
MBE supplier performs a commercially 
useful function in the supply process. 

§ 23.49 Maintenance of records and 

reports. 

(a) In order to monitor the progress of 
its MBE program the applicant/recipient 
shall develop a recordkeeping system 
which will identify and assess MBE 
contract awards, prime contractors' 
progress in achieving MBE subcontract 
goals, and other MBE affirmative action 
efforts. 

(b) Specifically, the applicant/ 
recipient shall maintain records 
showing: 

(1) Procedures which have been 
adopted to comply with the 
requirements of this part. 

(2) Awards to MBEs. These awards 
shall be measured against projected 
MBE awards and/or MBE goals. To 


assist in this effort, the applicant shall 
obtain regular reports from prime 
contractors on their progress in meeting 
contractual MBE obligations. 

(3) Specific efforts to identify and 
award contracts to MBEs. 

(c) Records shall be available upon 
the request of an authorized officer or 
employee of the government. 

(d) (1) The recipient shall submit 
reports conforming in frequency and 
format to existing contract reporting 
requirements of the applicable 
Departmental element. Where no such 
contract reporting requirements exist, 
MBE reports shall be submitted 
quarterly. 

(2) These reports shall include as a 
minimum: 

(i) The number of contracts awarded 
to MBEs; 

(ii) A description of the general 
categories of contracts awarded to 
MBEs; 

(iii) The dollar value of contracts 
awarded to MBEs; 

(iv) The percentage of the dollar value 
of all contracts awarded during this 
period which were awarded to MBEs; 
and 

(v) An indication of whether and the 
extent of which the percentage met or 
exceeded the goal specified in the 
application. 

(3) The records and reports required 
by this section shall provide information 
relating to firms owned and controlled 
by minorities separately from 
information relating to firms owned and 
controlled by women. If the records and 
reports include any 8(a) contractors that 
are not minorities or women, 
information concerning these 
contractors shall also be recorded and 
reported separately. 

§ 23.51 Certification of the eligibility of 
minority business enterprises. 

(a) To ensure that this part benefits 
only MBEs which are owned and 
controlled in both form and substance 
by one or more minorities or women, 
DOT recipients shall use Schedules A 
and B (reproduced at the end of this 
Part) to certify firms who wish to 
participate as MBEs in DOT under this 
part. 

(b) Except as provided in paragraph 

(c) of this section, each business, 
including the MBE partner in a joint 
venture, wishing to participate as a MBE 
under this part in a DOT-assisted 
contract shall complete and submit 
Schedue A. Each entity wishing to 
participate as a joint venture MBE under 
this part in DOT-assisted contracts shall 
in addition complete and submit 
Schedule B. The schedule(s) shall be 
signed and notarized by the authorized 


representative of the business entity. A 
business seeking certification as an MBE 
shall submit the required schedules with 
its bid or proposal for transmission to 
the contracting agency involved. 

(c) Under the following circumstances, 
a business seeking to participate as an 
MBE under this subpart need not submit 
schedule A or B: 

(1) If a DOT recipient has established 
a different certification process that 
DOT has determined to be as or more 
effective than the process provided for 
by this section. Where such a process 
exists, potential MBE contractors shall 
submit the information required by the 
recipient’s process. 

(2) If the potential MBE contractor 
states in writing that it has submitted 
the same information to or has been 
certified by the DOT recipient involved, 
any DOT element, or another Federal 
agency that uses essentially the same 
definition and ownership and control 
criteria as DOT. The potential MBE 
contractor shall obtain the information 
and certification (if any) from the other 
agency and submit it to the recipient or 
cause the other agency to submit it. The 
recipient may rely upon such a 
certification. Where another agency has 
collected information but not made a 
determination concerning eligibility, the 
DOT recipient shall make its own 
determination based on the information 
it has obtained from the other agency. 

(3) If the potential MBE contractor has 
been determined by the Small Business 
Administration to be owned and 
controlled by socially and economically 
disadvantaged individuals under section 
8(a) of the Small Business Act, as 
amended. 

§23.53 Eligibility standards. 

(a) The following standards shall be 
used by recipients in determining 
whether a firm is owned and controlled 
by one or more minorities or women is 
and shall therefore be eligible to be 
certified as an MBE. Businesses 
aggrieved by the determination may 
appeal in accordance with procedures 
set forth in § 23.55. 

(1) Bona fide minority group 
membership shall be established on the 
basis of the individual's claim that he or 
she is a member of a minority group and 
is so regarded by that particular 
minority community. However, the 
recipient is not required to accept this 
claim if it determines the claim to be 
invalid. 

(2) An eligible minority business 
enterprise under this part shall be an 
independent business. The ownership 
and control by minorities or women 
shall be real, substantial, and continuing 
and shall go beyond the pro forma 
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ownership of the firm as reflected in its 
ownership documents. The minority or 
women owners shall enjoy the 
customary incidents of ownership and 
shall share in the risks and profits 
commensurate with their ownership 
interests, as demonstrated by a 
examination of the substance rather 
than form of arrangements. Recognition 
of the business as a separate entity for 
tax or corporate purposes is not 
necessarily sufficient for recognition as 
an MBE. In determining whether a 
potential MBE is an independent 
business, DOT recipients shall consider 
all relevant factors, including the date 
the business was established, the 
adequacy of its resources for the work 
of the contract, and the degree to which 
financial, equipment leasing, and other 
relationships with nonminority firms 
vary from industry practice. 

(3) The minority or women owners 
shall also possess the power to direct or 
cause the direction of the management 
and policies of the firm and to make the 
day-to-day as well as major decisions 
on matters of management, policy, and 
operations. The firm shall not be subject 
to any formal or informal restrictions 
which limit the customary discretion of 
the minority or women owners. There 
shall be no restrictions through, for 
example, bylaw provisions, partnership 
agreements, or charter requirements for 
cumulative voting rights or otherwise 
that prevent the minority or women 
owners, without the cooperation or vote 
of any owner who is not a minority or 
woman, from making a business 
decision of the firm. 

(4) If the owners of the firm who are 
not minorities or women are 
disproportionately responsible for the 
operation of the firm, then the firm is not 
controlled by minorities or women and 
shall not be considered an MBE within 
the meaning of this part. Where the 
actual management of the firm is 
contracted out to individuals other than 
the owner, those persons who have the 
ultimate power to hire and fire the 
managers can. for the purposes of this 
part, be considered as controlling the 
business. 

(5) All securities which constitute 
ownership and/or control of a 
corporation for purposes of establishing 
it as an MBE under this part shall be 
held directly by minorities or women. 

No securities held in trust, or by any 
guardian for a minor, shall be 
considered as held by minority or 
women in determining the ownership or 
control of a corporation. 

(6) The contributions of capital or 
expertise by the minority or women 
owners to acquire their interests in the 
firm shall be real and substantial. 


Examples of insufficient contributions 
include a promise to contribute capital, 
a note payable to the firm or its owners 
who are not socially and economically 
disadvantaged, or the mere participation 
as an employee, rather than as a 
manager. 

(b) In addition to the above standards. 
DOT recipients shall give special 
consideration to the following 
circumstances in determining eligibility 
under this part. 

(1) Newly formed firms and firms 
whose ownership and/or control has 
changed since the date of the 
advertisement of the contract are 
closely scrutinized to determine the 
reasons for the timing of the formation 
of or change in the firm. 

(2) A previous and/or continuing 
employer-employee relationship 
between or among present owners is 
carefully reviewed to ensure that the 
employee-owner has management 
responsibilities and capabilities 
discussed in this section. 

(3) Any relationship between an MBE 
and a business which is not an MBE 
which has an interest in the MBE is 
carefully reviewed to determine if the 
interest of the non-MBE conflicts with 
the ownership and control requirements 
of this section. 

(c) A joint venture is eligible under 
this part if the MBE partner of the joint 
venture meets the standards for an 
eligible MBE set forth above and the 
MBE partner is responsible for a clearly 
defined portion of the work to be 
performed and shares in the ownership, 
control, management responsibilities, 
risks, and profits of the joint venture. 

(d) A joint venture is eligible to 
compete in an MBE set-aside under this 
part if the MBE partner of the joint 
venture meets the standards of an 
eligible MBE set forth above, and the 
MBE partner’s share in the ownership, 
control, and management 
responsibilities, risks, and profits of the 
joint venture is at least 51 percent and 
the MBE partner is responsible for a 
clearly defined portion of the work to be 
performed. 

(e) A business wishing to be certified 
as an MBE or joint venture MBE by a 
DOT recipient shall cooperate with the 
recipient in supplying additional 
information which may be requested in 
order to make a determination. 

(f) Once certified, an MBE shall 
update its submission annually by 
submitting a new Schedule A or 
certifying that the Schedule A on file is 
still accurate. At any time there is a 
change in ownership or control of the 
firm, the MBE shall submit a new 
schedule A. 


(g) Except as provided in section 
23.55, the denial of a certification by the 
Department or a recipient shall be final, 
for that contract and other contracts 
being let by the recipient at the time of 
the denial of certification. MBEs and 
joint ventures denied certification may 
correct deficiencies in their ownership 
and control and apply for certification 
only for future contracts. 

(h) Recipients shall safeguard from 
disclosure to unauthorized persons 
information that reasonably may be 
regarded as confidential business 
information, consistent with Federal, 
state and local law. 

§ 23.55 Appeals of denials of certification 
as an MBE. 

(a) Filing . Any firm which believes 
that it has been wrongly denied 
certification as an MBE or joint venture 
under sections 23.51 and 23.53 by the 
Department or a recipient of DOT 
financial assistance may file an appeal 
in writing, signed and dated, with the 
Department. The appeal shall be filed no 
later than 180 days after the date of 
denial of certification. The Secretary 
may extend the time for filing or waive 
the time limit in the interest of justice, 
specifying in writing the reasons for so 
doing. Third parties who have reason to 
believe that another firm has been 
wrongly denied or granted certification 
as an MBE or joint venture may advise 
the Secretary. This information is not 
considered an appeal pursuant to this 
section. 

(b) Decision to Investigate. The 
Secretary ensures that a prompt 
investigation is made pursuant to 
prescribed DOT Title VI investigation 
procedures. 

(c) Status of Certification During the 
Investigation. The Secretary may at his/ 
her discretion, deny the MBE or joint 
venture in question eligibility to 
participate as an MBE DOT-assisted 
contracts let during the pendancy of the 
investigation, after providing the MBE or 
joint venture in question an opportunity 
to show cause by written statement to 
the Secretary why this should not occur. 

(d) Cooperation in Investigation. All 
parties shall cooperate fully with the 
investigation. Failure or refusal to 
furnish requested information or other 
failure to cooperate is a violation of this 
part. 

(e) Determinations. The Secretary 
makes one of the following 
determinations and informs the MBE or 
joint venture in writing of the reasons 
for the determination: 

(1) The MBE or joint venture is 
certified; or 

(2) The MBE or joint venture is not 
eligible to be certified and is denied 
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eligibility to participate as an MBE in 
any direct or DOT-assisted contract 
until a new application for certification 
is approved by the recipient. 

Subpart D—[Reserved] 

Subpart E—Compliance and 
Enforcement 

§23.71 l Reserved! 

§ 23.73 Complaints. 

(a) Filing. Any person who believes 
himself or herself, another person, or 
any specific class of individuals to be 
subjected to a violation of this part may 
file a complaint in writing, signed and 
dated, with the Department. The 
complaint shall be filed no later than 180 
days after the date of an alleged 
violation or the dates on which a 
continuing course of conduct in violation 
of this part was disclosed. The Secretary 
may extend the time for Filing or waive 
the time limit in the interest of justice, 
specifying in writing the reason for so 
doing. 

(b) Investigations . The Secretary 
ensures that a prompt investigation is 
made pursuant to prescribed DOT Title 
VI investigation procedures. 

(c) Cooperation in Investigation. The 
respondent to the complaint shall 
cooperate fully with the investigation. 
Failure or refusal by the respondent to 
furnish requested information or other 
failure to cooperate is a violation of this 
part. 

(d) Determinations. Upon completion 
of the investigation, the Secretary 
informs the recipient or contractor and 
complainant of the results of the 
investigation in writing. If the 
investigation indicates a failure to 
comply with this part, the conciliation 
procedures of § 23.81 and, if necessary, 
the enforcement procedures of § 23.83 
are followed. 

(e) Intimidation or Retaliation Acts 
Prohibited. No recipient, contractor, or 
other person shall intimidate, threaten, 
coerce, or discriminate against any 
individual for the purpose of interfering 
with any right or privilege secured by 
this part, or because he or she made a 
complaint, testified, assisted, or 
participated in any manner in an 
investigation, proceeding, or hearing 
under this part. The identity of 
complainants shall be kept confidential 
at their election during the conduct of 
any investigation, proceeding, or hearing 
under this part. But when such 
confidentiality is likely to hinder the 
investigation the complainant shall be 
advised for the purpose of waiving the 
privilege. 


§ 23.75 Compliance reviews of recipients. 

(a) Desk Audit. All compliance 
reviews conducted after financial 
assistance has been approved or 
contracts have been awarded begin with 
a desk audit. The desk audit is a review 
of all material and information 
concerning the recipient’s MBE 
performance. 

(b) On-Site Review. An on-site review 
includes interviews, visits to project or 
facility sites receiving DOT funds, and 
inspection of any statistical or 
documentary materials relevant to the 
recipient’s performance which were not 
available for review during the desk 
audit. 

(c) Cooperation. The recipient shall 
cooperate fully with these reviews. 
Failure or refusal to furnish requested 
information or failure to cooperate is a 
violation of this part. 

(d) Determination. As a result of its 
review of the recipient, the 
Departmental element civil rights staff 
makes one of the following 
determinations: 

(1) The recipient is in compliance with 
its MBE obligations; or 

(2) There is reasonable cause to 
believe that the recipient is not in 
compliance with its MBE obligations in 
certain specified respects. Proceedings 
shall be begun in accordance with 

{ 23.81 and, if necessary, $ 23.83. 

(23.77 lReserved] 

(23.79 [Reserved] 

( 23.81 Conciliation procedures for 
financial assistance programs. 

(a) Reasonable Cause Notice . 
Whenever the responsible office of civil 
rights makes a determination of 
reasonable cause to believe that a 
recipient is in noncompliance, a notice is 
sent promptly and in writing by 
registered mail, return receipt requested, 
describing the areas of noncompliance 
requiring the applicant or recipient to 
show cause within 30 days why 
enforcement proceedings or other 
appropriate action to ensure compliance 
should not be instituted and offering the 
recipient an opportunity to conciliate. 
The responsible office of civil rights 
shall pursue conciliation efforts for at 
least 30 days from the date of the 
reasonable cause notice. 

(1) Successful conciliation. If a 
conciliation agreement is signed by the 
Departmental element’s office of civil 
rights and recipient, it is approved or 
disapproved by the head of the 
Departmental element within 20 days of 
receiving it. If the head of the 
Departmental element disapproves the 
agreement, the reasons therefor are 
stated in writing. The head of the 


21191 


Departmental element may propose 
amendments to the agreement which are 
forwarded to the recipient, requesting 
the recipient’s acceptance or rejection of 
the amended agreement within 20 days 
of receipt. 

(2) Unsuccessful conciliation. If no 
agreement is signed within 120 days of 
the notice of reasonable cause 
enforcement proceedings set forth in 
{ 23.83 begin. The head of the 
responsible office of civil rights, upon a 
written determination that an additional 
30 days are needed to complete 
conciliation, may extend the conciliation 
period for 30 days. Subsequent 
extensions may be made upon such 
written determinations. The 
determinations shall include reasons for 
the extension and shall be provided to 
the complainant and respondent. 

(b) Effect of conciliation agreement. If 
a conciliation agreement is approved, 
the existence of the determination of 
noncompliance does not act as a bar to 
the provision of financial assistance as 
long as the terms of the agreement are 
fulfilled. A compliance review is 
conducted by the Department element 
within nine months of the approval of an 
agreement. 

( 23.83 Enforcement proceedings for 
financial assistance programs. 

(a) Whenever conciliation efforts 
pursuant to ( 23.81 are unsuccessful, 
enforcement proceedings begin. These 
proceedings are conducted in 
accordance with the Department's 
procedures for enforcing Title VI (49 
CFR Part 21). 

(b) A finding of noncompliance and 
the imposition of any sanction pursuant 
to these proceedings is binding on all 
other Departmental elements. Sanctions 
are limited to the recipient with respect 
to whom the noncompliance finding has 
been made and to the particular 
program or activity, or part thereof, in 
which noncompliance has been found. 

{ 23.85 Emergency enforcement 
procedure. 

(a) General. Whenever the Secretary 
determines that the conciliation and 
enforcement proceedings set forth in 
(S 23.81 and 23.83 will not result in the 
timely and adequate enforcement of the 
provisions of this Part, he/she initiates 
special enforcement procedures to 
obtain compliance. 

(b) Emergency Reasonable Cause 
Notice. A notice is sent, registered mail, 
return receipt requested, describing the 
areas of alleged noncompliance, setting 
forth the reasons why the normal course 
of conciliation and enforcement 
pursuant to § § 23.81 and 23.83 will not 
result in timely and adequate 
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enforcement, and requiring the recipient 
to show cause, within a specified period 
of time, generally not to exceed 15 days, 
why appropriate action, described in the 
notice, to ensure compliance should not 
be taken. The notice states that the 
recipient must respond in writing or 
orally on the record before an official 
appointed by the Secretary or the 
proposed action will be taken. 

(c) Decision . If the Secretary, after 
reviewing the recipient’s oral or written 
response, determines that such action is 
necessary, he/she orders that all or any 
part of the contracting activities of the 
recipient affected by the recipient’s 
alleged noncompliance be halted until 
the matter is resolved under §$ 23.81 or 
23.83. The Secretary's action under this 
paragraph may not affect any contract 
already awarded. When the Secretary 
makes an order under this paragraph, 
resolution of the matter shall proceed on 
an expedited basis. 

§ 23.87 Willful provision of incorrect 
information. 

If. at any time, the Department or a 
recipient has reason to believe that any 
person or firm has willfully and 
knowingly provided incorrect 
information or made false statements, it 
shall refer the matter to the General 
Counsel of the Department. He/she may 
initiate debarment procedures in 
accordance with 41 CFR 1-1.604 and 12- 
1.602 and/or refer the matter to the 
Department of Justice under 18 U.S.C. 
1001, as he/she deems appropriate. 

Schedule A—Information for Determining 
Minority Business Enterprise eligibility 

1. Name of firm - 

2. Address of firm - 

3. Phone Number of firm - 

4. Indicate whether firm is sole proprietor¬ 

ship. partnership, joint venture, corporation 
or other business entity (please specify) - 

5. Nature of firm’s business - 

6. Years firm has been in business- 

7. Ownership of firm: Identify those who 
own 5 percent or more of the firm’s 
ownership. Columns e and f need be filled out 
only if the firm is less than 100 percent 
minority owned. 

d e f 

i b c Years of Ownership Voting 

Name Race Sex owner- percent- percent- 

sh<> age age 


With firms less than 100 percent minority 
owned, list the contributions of money, 
equipment, real estate, or expertise of each of 
the owners. 

8. Control of firm: (a) Identify by name, 
race, sex. and title in the firm those 
individuals (including owners and non¬ 


owners) who are responsible for day-to-day 
management and policy decisionmaking, 
including, but not limited to. those with prime 
responsibility for 

(1) Financial decisions - 

(2) Management decisions, such as— 

a. Estimating- 

b. Marketing and sales - 

c. Hiring and firing of management person¬ 
nel -- 

d. Purchases of major items or supplies- 

(3) Supervision of field operations - 

6. For each of those listed in question 8, 

provide a brief summary of the person’s 
experience and number of years with the 
firm, indicating the person’s qualifications for 
the responsibilities given him or her. 

10. Describe or attach a copy of any stock 
options or other ownership options that are 
outstanding, and any agreements between 
owners or between owners and third parties 
which restrict ownership or control of 
minority owners. 

11. Identify any owner (see item 7) or 
management official (see item 8) of the 
named firm who is or has been an employee 
of another firm that has an ownership 
interest in or a present business relationship 
with the named firm. Present business 
relationships include shared space, 
equipment, financing, or employees as well 
as both firms having some of the same 
owners. 

12. What are the gross receipts of the firm 
for each of the last two years? 

Year ending- 


Year ending 


13. Name of bonding company, if any: - 

Bonding limit - 

Source of letters of credit, if any- 

14. Are you authorized to do business in 
the state as well as locally, including all 
necessary business licenses? 

15. Indicate if this firm or other firms with 
any of the same officers have previously 
received or been denied certification or 
participation as an MBE and describe the 
circumstances. Indicate the name of the 
certifying authority and the date of such 
certification or denial. 

Affidavit 

"The undersigned swears that the foregoing 
statements are true and correct and include 
all material information necessary to identify 

and explain the operations of-(name 

of firm) as well as the ownership thereof. 
Further, the undersigned agrees to provide 
through the prime contractor or, if no prime, 
directly to the grantee current, complete and 
accurate information regarding actual work 
performed on the project, the payment 
therefor and any proposed changes, if any, of 
the foregoing arrangements and to permit the 
audit and examination of books, records and 
files of the named firm. Any material 
misrepresentation will be grounds for 
terminating any contract which may be 
awarded and for initiating action under 
Federal or State laws concerning false 
statements." 


Note.—If, after filing this Schedule A and 
before the work of this firm is completed on 
the contract covered by this regulation, there 
is any significant change in the information 
submitted, you must inform the grantee of the 
change through the prime contractor or. if no 
prime contractor, inform the grantee directly. 

Signature --- 

Name- 

Tide -— 

Date- 

Corporate Seal (where appropriate). 

Date ---- . 

State of--- 

County of-—- 

On this — day of-, 19—, before me 

appeared (Name)-. to me personally 

known, who, being duly sworn, did execute 
the foregoing affidavit, and did state that he 
or she was properly authorized by (Name of 

firm)-to execute the affidavit and 

did so as his or her free act and deed. 

[Seal] 

Notary Public- 

Commission expires--- 

Schedule B—Information for Determining 
Joint Venture Eligibility 

(This form need not be filled in if all joint 
venture firms are minority owned.) 

1. Name of joint venture- 

2. Address of joint venture - 

3. Phone number of joint venture- 

4. Identify the firms which comprise the 

joint venture. (The MBE partner must com¬ 
plete Schedule A.) - 

(a) Describe the role of the MBE firm in the 
joint venture. -— 


(b) Describe very briefly the experience 
and business qualifications of each non-MBE 
joint venturer - 


5. Nature of the joint venture’s business — 


6. Provide a copy of the joint venture 
agreement. 

7. What is the claimed percentage of MBE 

ownership? - 

8. Ownship of joint venture: (This need not 
be filled in if described in the joint venture 
agreement, provided by question 6.) 

(a) Profit and loss sharing. 

(b) Capital contributions, including 
equipment. 

(c) Other applicable ownership interests. 

9. Control of and participation in this 
contract. Identify by name, race, sex. and 
"firm” those individuals (and their titles) who 
are responsible for day-to-day management 
and policy decisionmaking, including, but not 
limited to, those with prime responsibility for 

(a) Financial decisions - 

(b) Management decisions, such as: 

(l) Estimating - 

2) Marketing and sales- 

3) Hiring and firing of management person¬ 
nel —- 

(4) Purchasing of major items or supplies — 


(c) Supervision of field operations 
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Note.—If, after filing this Schedule B and 
before the completion of the joint venture’s 
work on the contract covered by this 
regulation, there is any significant change in 
the information submitted, the joint venture 
must inform the grantee, either directly or 
through the prime contractor if the joint 
venture is a subcontractor. 

Affidavit 

'The undersigned swear that the foregoing 
statements are correct and include all 
material information necessary to identify 
and explain the terms and operation of our 
joint venture and the intended participation 
by each joint venturer in the undertaking. 
Further, the undersigned covenant and agree 
to provide to the grantee current, complete 
and accurate information regarding actual 
joint venture work and the payment therefor 
and any proposed changes in any of the joint 
venture arrangements and to permit the audit 
and examination of the books, records and 
files of the joint venture, or those of each 
joint venturer relevant to the joint venture, by 
authorized representatives of the grantee or 
the Federal funding agency. Any material 
misrepresentation will be grounds for 
terminating any contract which may be 
awarded and for initiating action under 
Federal or State laws concerning false 
statements.” 


Name of Firm 

Name of Firm 

Signature 

Signature 

Name 

Name 

Title 

Title 

Date 

Date" 

Date - 



State of - 

County of- 

On this — day of-, 19—, before me 

appeared (Name)-. to me personally 

known, who, being duly sworn, did execute 
the foregoing affidavit, and did state that he 
or she was properly authorized by (Name of 

firm)-to execute the affidavit and 

did so as his or her free act and deed. 

Notary Public - 

Commission expires - 

[Seal] 

Date - 

State of - 

County of- 

On this — day of-. 19—. before me 

appeared (Name)-, to me personally 

known, who, being duly sworn, did execute 
the foregoing affidavit, and did state that he 
or she was properly authorized by (Name of 

firm)-to execute the affidavit and 

did so as his or her free act and deed. 

Notary Public - 

Commission expires - 

[Seal] 

IFR Doc. 00-9859 Filed 3-31-80. 0:45 am] 
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DEPARTMENT OF ENERGY 

Economic Regulatory Administration 

10CFR Part 211 

[Docket No. ERA-R-80-07] 

Mandatory Petroleum Allocation 
Regulations; Crude Oil Buy/Sell 
Program Procedural Amendments 

agency: Economic Regulatory 
Administration, Department of Energy. 
action: Final Rule. 

summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) is amending certain 
provisions of the Crude Oil Buy/Sell 
Program dealing with emergency 
allocations for small refiners. The 
amendments adopted today correct the 
address to which applications for 
emergency allocations are to be 
submitted, change submission date for 
the applications, and codify existing 
ERA policy requiring that each applicant 
for an emergency allocation serve a 
copy of the application on each refiner- 
seller. These amendments are adopted 
to facilitate the processing of 
applications for emergency allocations 
of crude oil under the Buy/Sell Program. 
The amendments effect procedural 
changes only and represent no 
substantive change in the regulations. 
dates: The Rule is effective May 1,1980 
and will apply to applications for 
emergency allocations for the month of 
June 1980 and thereafter. Comments are 
due no later than April 15.1980. 
addresses: Send all comments to 
Department of Energy. Economic 
Regulatory Administration, Office of 
Public Hearing Management, Room 2313, 
Docket No. ERA-R-80-07. 2000 M Street. 
NW, Washington. DC 20461. 

FOR FURTHER INFORMATION CONTACT: 

Robert C. Gillette (Office of Public Hearing 
Management), Economic Regulatory 
Administration. Room 2222-A. 2000 M 
Street. NW. Washington, DC 20461. (202) 
653-3757 

William L. Webb (Office of Public 
Information). Economic Regulatory 
Administration, Room B-110. 2000 M Street. 
NW. Washington, DC 20461. (202) 653-4055 
Ralph E. Stanley (Office of Regulations and 
Emergency Planning). Economic Regulatory 
Administration. Room 7202-L, 2000 M 
Street. NW. Washington. DC 20461, (202) 
653-3263 

Robert G. Bidwell. Jr. (Office of Petroleum 
Operations). Economic Regulatory 
Administration. Room 6128. 2000 M Street, 
NW. Washington. DC 20461. (202) 653-3459 
Jeffrey D. Stoermer (Office of General 
Counsel). Department of Energy, Room 6A- 
127.1000 Independence Avenue. SW, 
Washington. DC 20585. (202) 252-6911 


SUPPLEMENTARY INFORMATION: 

I. Background 

A. Filing Date 

B. Address Change 

C. Notice to Aggrieved Parties 

II. Amendments Adopted 

III. Written Comment Procedures 

IV. Procedural Requirements 

I. Background 

A. Filing Date 

The regulations governing the Buy/ 
Sell Program (10 CFR 211.65 et seq .) 
currently provide that applications for 
emergency allocations under 
§ 211.65(c)(2) must be submitted by the 
fifteenth day of the month prior to the 
month(s) for which an allocation is 
sought. This provisions was intended to 
permit ERA to receive applications and 
issue emergency allocations in a timely 
fashion. Recently, however, meeting this 
goal has become increasingly more 
difficult. Over the past year, ERA has 
experienced a dramatic increase in the 
number of applications for emergency 
allocations of crude oil under the Buy/ 
Sell program. For example, from April 
1979 to February 1980 the number of 
refiners applying for and receiving 
emergency allocations more than 
doubled. In addition, most applications 
have not been received by ERA until the 
fifteenth of the month, despite ERA’S 
published policy encouraging the filing 
of applications between die fifth and the 
tenth of the month. (See, e.g.. 
Supplemental Notice at 44 FR 65623, 
November 14,1979). 

Due to the increased number of 
applications for emergency allocations 
for crude oil under the Buy/Sell 
Program, it has become impractical to 
allow applications to be submitted to 
ERA as late as the fifteenth day of the 
month prior to the month(s) for which an 
allocation is sought. Because additional 
time is required to evaluate properly the 
large number of applications, ERA has 
determined that it is necessary to 
change 10 CFR 211.65(c)(2)(ii) to allow 
ERA an additional fifteenth days in 
which to process an application for an 
emergency allocation of crude oil. ERA 
recognizes, however, that an application 
which is submitted too early may fail to 
provide an accurate projection of the 
applicant’s supply situation, particularly 
regarding the applicant’s contacts with 
potential suppliers. Accordingly, this 
rule specifies both the earlies and the 
latest date for submitting a timely 
application. 

B. Address Change 

In its Supplemental Buy/Sell Notice 
issued February 15.1980 (45 FR 12279, 
February 25,1980), ERA announced a 
change in the address to which 


applications, reports, and 
correspondence regarding the Buy/Sell 
Program are to be forwarded. The 
amendment to § 211.65(c)(2)(H) reflects 
this change of address. 

C. Notice to Aggrieved Parties 

Neither the emergency allocation 
provisions in 5 211.65(c)(2). nor the 
administrative procedures which govern 
§ 211.65(c)(2) (found in Subpart G of 10 
CFR Part 205), expressly provide that 
notice be given to any potentially 
aggrieved parties when an application i 9 
filed for an emergency allocation of 
crude oil under the Buy/Sell Program. 
Nonetheless, DOE has for some time 
recognized that it is a fundamental 
requirement of administrative due 
process that a person that may be 
significantly and adversely affected by 
governmental action be informed of the 
pendency of a proceeding that may 
affect him. See, e.g., Cities Service Co., 3 
DOE f80,162 (1979). The persons that 
may be adversely affected by the 
assignment of an emergency allocation 
are readily identifiable as the fifteen 
refiner-sellers in the Buy/Sell Program. 
Accordingly, ERA has for some time 
required applicants for emergency 
allocations to serve all refiner-sellers 
with copies of their applications (and 
any amendments thereto) 
simultaneously with the filing of their 
applications with ERA. See, e.g.. 
Supplemental Buy/Sell Notice (44 FR 
34186, June 14,1979). 

ERA has publicly noted that it will 
accept comments regarding an 
emergency application if they are 
received within eight days of receipt of 
the application. See, e.g., 44 FR 60786. 
October 22,1979. ERA needs to act 
quickly on these emergency applications 
to ensure that qualified applicants 
receive needed crude oil allocations in 
time to replace their lost supplies. In 
order to properly assess both the 
applications and the comments, 
therefore, it is impractical to allow 
refiner-sellers more than eight days in 
which to submit their comments. ERA’S 
experience to date has been that those 
refiner-sellers that are interested in 
commenting on a particular application 
have been able, for the most part, to 
submit their comments within an eight 
day period. 

Therefore, ERA believes it is 
appropriate at this time to codify its 
existing policy regarding notice to 
refiner-sellers of pending emergency 
applications under the Buy/Sell 
Program. 

II. Amendments Adopted 

This rule amends 10 CFR 
211.65(c)(2)(H) by requiring refiners to 
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submit applications for emergency 
allocations no later than the First of the 
month prior to the month for which an 
allocation is requested instead of the 
fifteenth of the month, as provided 
under the current regulations. In 
addition, the application must be 
submitted no earlier than the 20th of the 
second month prior to the month for 
which an allocation is requested. For 
example, a refiner in need of an 
emergency allocation for June 1980 
would have to submit its application by 
May 1,1980, but not before April 20. 

1980. 

In addition, this rule further amends 
§ 211.65(c)(2)(H) by correcting the 
address to which applications and 
reports thereunder must be sent. The 
words “Office of Petroleum Operations, 
Room 6128“ will be substituted for the 
words “Office of Fuels Regulations*' and 
the post office box number will be 
deleted; the street address and the zip 
code will remain the same. 

Finally, this rule also amends 
§ 211.65(c)(2)(H) to require each 
applicant to mail a copy of the 
emergency application (and any 
amendments or other documents 
relating to the application) to each 
refiner-seller on or before the date the 
application is filed with ERA. Any 
refiner-seller may submit to ERA written 
comments regarding an application. 

ERA will accept and consider such 
comments if received within eight days 
of the date the refiner-seller receives a 
copy of the application. 

III. Written Comment Procedures 

You are invited to submit data, views, 
or arguments with respect to the matters 
contained in this rule. In order to be 
considered, comments must be 
submitted no later than April 15,1980 to 
the address indicated in the 
“Addresses” section of this Rule. 
Comments should be identified on the 
outside envelope and on the document 
with the docket number and the 
designation: “Crude Oil Buy/Sell 
Program Procedural Amendments.” Ten 
copies should be submitted. Any 
information or data submitted which 
you consider to be confidential must be 
so identified and submitted in writing, 
one copy only. ERA reserves the right to 
determine the confidential status of such 
information or data and to treat it 
accordingly. 

IV. Procedural Requirements 

A. Section 404 of the DOE Act: Referral 
totheFERC 

Under ther requirements of section 
404(a) of the Department of Energy 
Organization Act (DOE Act). ERA has 


referred this rule to the Federal Energy 
Regulatory Commission (FERC) for a 
determination whether the proposed 
rule would significantly affect any 
matter within the FERC’s jurisidiciton. 
Following an opportunity to review this 
rule, the FERC has declined to 
determine that it may significantly affect 
any of its functions. 

B. Section 7 of the FEA Act: Referral to 
the EPA 

Under section 7(c) of the Federal 
Energy Administration Act of 1974 (15 
U.S.C. section 787 et seq.. Pub. L 93-275 
as amended), the requirements of which 
remain in effect under section 501(a) of 
the DOE Act. the Secretary of Energy 
shall, before promulgating proposed 
rules, regulations, or policies affecting 
the quality of the environment, provide a 
period of not less than five working days 
during which the Administrator of the 
Environmental Protection Agency (EPA) 
may provide written comments 
concerning the impact of such rules, 
regulations, or policies on the quality of 
the environment. 

A copy of this rule was sent to the 
EPA Administrator. After completing its 
five day review, the EPA Administrator 
had no comments. 

C. National Environmental Policy Act 

It has been determined that this rule 
does not constitute a “major Federal 
action significantly affecting the quality 
of the human environment” within the 
meaning of the National Environmental 
Policy Act (NEPA), 42 U.S.C. 4321 et seq . 
These amendments to the procedure for 
submission of applications for 
emergency crude oil allocations under 
the Buy/Sell Program are technical and 
procedural in nature. Therefore these 
amendments will have no effect on the 
environment, and an environmental 
assessment or an environmental impact 
statement is not required by NEPA or by 
the applicable DOE regulations for 
compliance with NEPA. 

D. Section 501 of the DOE Act: Notice 
and Comment 

Under section 501(c) of the DOE Act 
we are not bound by the prior notice 
and hearing requirements of subsections 
501(bHd) with respect to a rule upon 
our determination that no substantial 
issue of fact or law exists and that the 
rule is unlikely to have a substantial 
impact on the Nation’s economy or large 
numbers of individuals or businesses. 
Where no substantial issue or impact is 
foreseen, the proposed rule may be 
promulgated in accordance with section 
553 of the Administrative Procedure Act 
(APA), Title 5, United States Code. 
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These amendments to the Buy/Sell 
Program are purely technical and 
procedural in nature, and therefore raise 
no substantial issue of fact or law. Nor 
are the amendments likely to have a 
substantial impact on the Nation's 
economy since they merely correct the 
address to which and the date by which 
emergency applications for crude oil 
allocations are to be submitted, and 
they codify existing notice and comment 
procedures concerning such 
applications. For the same reason, these 
amendments are not likely to have a 
substantial impact on large numbers of 
individuals or businesses. Therefore, the 
amendment will be promulgated in 
accordance with section 553 of the APA. 

E. Section 553 of the Administrative 
Procedure Act 

Section 553(b) of the Administrative 
Procedure Act requires in most cases 
that general notice of a proposed 
rulemaking be published in the Federal 
Register. Section 553(b) further provides, 
however, that the notice and public 
comment requirements do not apply to 
“rules of agency organization, 
procedure, or practice”. Because the 
amendments adopted today relate solely 
to DOE procedures, the normal notice 
and comment requirements do not 
apply. 

F. executive Order 12044 

Executive Order 12044, “Improving 
Government Regulations,” (43 FR 12661, 
March 23,1978) requires the agencies 
subject to it to publish all proposed 
“significant” regulations for public 
comment for a minimum of 60 days. 
Section 2(e) of the Executive Order 
directs the agencies to establish criteria 
to identify which regulations are 
significant. DOE’s implementing 
procedures are contained in DOE Order 
2030 (44 FR 1032, January 3,1979). 

DOE Order 2030 provides that DOE 
will consider a regulation significant 
unless it is not expected to affect 
important policy concerns and is not the 
object of much public interest. Because 
these procedural amendments merely 
affect the dates and manner for 
submitting applications for emergency 
allocations under the Buy/Sell Program, 
and for commenting on such 
applications, they will not affect any 
policy concerns not will they generate 
significant public interest. Therefore 
ERA finds that this rule is not 
“significant”, and that the 60-day 
advance public comment requirement of 
Executive Order 12044 does not apply. 

(Emergency Petroleum Allocation Act of 1973, 
15 U.S.C. § 751 et seq.. Pub. L. 93-159, as 
amended, Pub. L 93-511, Pub. L. 94-99, Pub. 

L. 94-133, Pub. L 94-163, and Pub. L 94-385; 
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Federal Energy Administration Act of 1974, 

15 U.S.C. 5 787 et seq.. Pub. L. 93-275, as 
amended. Pub. L 94-332. Pub. L. 94-385. Pub. 
L 95-70. and Pub. L. 95-91: Energy Policy and 
Conservation Act. 42 U.S.C. $ 8201 et seq.. 
Pub. L. 94-183. as amended. Pub. L 94-385. 
Pub. L 95-70. Pub. L 95-619. and Pub. L 96- 
30; Department of Energy Organization Act 
42 U.S.C $ 7101 et seq.. Pub. L. 95-91. Pub. L 
95-509. Pub. L 95-619. Pub. L 95-620. and 
Pub. L 95-621; E.0.11790. 39 FR 23185; E.O. 
12009. 42 46267) 

In consideration of the foregoing. Part 
211 of Chapter II of Title 10 of the Code 
of Federal Regulations is amended as 
set forth below effective May 1,1980. 

Issued in Washington D.C.. March 27.1980. 
Hazel R. Rollins, 

Administrator. Economic Regulatory 
Administration. 

1. In § 211.65, paragraph (c)(2)(ii) is 
amended to read as follows: 

§ 211.65 Method of allocation. 

• * * • • 

(c) Review of eligibility for 
allocations, adjustments to purchase 
opportunities, and emergency 
allocations. 

• • • * * 

(2) Emergency allocations, (i) General 

• • • * * 

(ii) Applications. (A) Applications and 
comments regarding applications shall 
be addressed to Chief, Crude Oil 
Allocation Branch, Office of Petroleum 
Operations, Room 6128, Economic 
Regulatory Administration, 2000 M 
Street, N.W., Washington. D.C. 20461, in 
accordance with the procedures 
established in Subpart G of Part 205 of 
this Chapter. Applications must be 
submitted by the first day of the month 
prior to the month(s) for which an 
allocation is sought but not before the 
20th day of the second month prior to 
the month(s) for which an allocation is 
sought. 

(B) The applicant shall send by 
registered or certified mail to each 
refiner-seller a copy of the application 
and any amendments or other 
documents relating to the application. 
The applicant shall send the copy no 
later than the date the application, 
amendment, or other document was 
submitted to ERA. The copy of the 
application shall include a statement 
that the refiner-seller may submit 
comments regarding the application to 
ERA at the address specified in 
paragraph (c)(2)(ii)(A) of this section no 
later than eight days after the date of 
receipt of the copy. The application filed 
with ERA shall include a certification 
that the applicant has complied with the 
requirements of this paragraph 
(c)(2)(ii)(B) and shall include the names 
and addresses of each refiner-seller to 


whom a copy of the application was 
mailed. If the applicant claims that some 
information contained in the application 
is confidential, the applicant may 
comply with this paragraph by following 
the procedures of § 205.9(f) and by 
deleting the confidential information 
from the copy mailed to each refiner- 
seller. 

(C) Comments with respect to an 
application shall be submitted in writing 
to ERA no later than eight days after the 
date the commenter received a copy of 
the application. The comments 
submitted to ERA shall include a 
certification as to the date the 
commenter received a copy of the 
application. Any person submitting 
written comments to ERA with respect 
to an application shall mail to the 
applicant a copy of the comments, or a 
copy from which confidential 
information has been deleted in 
accordance with § 205.9(f). The 
commenter shall certify to ERA that he 
has complied with the requirements of 
this paragraph. 

(D) Each application shall contain the 
following information (including 
documentation where appropriate): 

(7) The location and DOE certified 
refining capacity of each refinery for 
which an allocation is sought. 

( 2 ) The information specified in 

§ 211.66(d) (i) through (vi) of this chapter 
for the period January 1,1978 through 
October 31.1978 for each refinery for 
which an allocation is sought, 
identifying each supplier, whether the 
purchase was under contract or in the 
spot market and the volumes of crude oil 
allocated under § 211.63 and this 
section. 

(3) Beginning and ending inventory by 
month for the period January 1,1978 
through October 31,1978 and current 
inventory. 

(4) The volume of and a detailed 
explanation of the reasons for the 
reduction or projected reduction in 
crude oil supplies. 

(5) List of actual and/or prospective 
supplies for the current month and the 
next four months, identifying the 
volumes of domestic (separately 
identifying crude oil allocated under 

§ 211.63 and this section), and imported 
crude oils and each supplier. Indicate 
the quantities of crude oil already 
obtained as well as offered or expected 
during this period. 

(6) The current approximate product 
yields for the refinery when using a 
typical feedstock. With respect to each 
covered product, indicate the current 
allocation fraction. 

(7) The name and location of all firms 
from which crude oil has been sought 
and the specifications of the crude oil 


sought from each such firm, with a 
statement as to why the applicant 
believes it has exhausted all supply 
possibilities. 

(3) The response (including copies of 
correspondence) of each firm to which a 
request to purchase crude oil has been 
made, and the telephone number of the 
individual contacted at each such firm. 
If the applicant rejected an offer by any 
such firm to sell crude oil. state the price 
quoted by such firm and the reasons for 
rejecting the offer. 

* « • • » 

(FR Doc 80-9915 Filed 3-28-80.10:56 am| 
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